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THE    STATUTE    OF    FRAUDS. 


PAROL  LEASES. 

ST  the  first  secHon  of  the  Statnte  of  Frauds,       Cb*p.  I. 
it  is  provided  that  all  leafies,  estates,  in-  puni  leasn 
terests  of  freehold,  or  terms  of  years,  or  any  effeorof  le*aea 
oncertaiii  interest,  of,  in,  to,  or  oat  of  any  "  '^  ' 
manors,  lands,  tenements,  or  hereditaments, 
made  or  created  by  livery  and  seiain  only,  or  by  parol, 
and  not  pot  into  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shall  not, 
either  in  law  or  eqnity,  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect ;  any  consideration  for 
making  the  same  to  the  contrary  notwithstanding. 

The  second  section  excepts  from  the  foregoing  pro-  Except  leasm 
viaons,  all  leases  not  exceeding  the  term  of  three  years  term  of  three 
from  the  making  thereof,  whereopon  the  rent  reserved  '**"' 
to  the  landlord  during  such  term  shall  amount  unto  two- 
third  parts,  at  least,  of  the  fuU  improved  value  of  the 
thing  demised,  (a) 

(a)  Up  to  the  lat  of  January,  a.  L  This  oot  was  repealed  by 
ISdl,  the  law  in  Ireland  wtu  23  .b  24  Vict.  c.  154;  the 
regnlftted  by  7  Wil.  III.,  o.  12,      fourth  Heotion  of  which  miaots 
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tain  interest. 


Chap.  I.  The  words,  ''  all  leases^  estates^  interests  of  freehold, 

Whatifluncer-  or  terms  of  years,  or  any  uncertain  interest,^'  &c.,  ex- 
tend only  to  interests  which  are  uncertain  as  to  the  time 
of  duration,  (a) 

Collecting  the  meaning  of  the  first  by  aid  derived 
from  the  language  and  terms  of  the  second  section,  and 
the  exceptions  therein  contained,  it  seems  that  the  leases, 
&c.,  meant  to  be  vacated  by  the  first  section,  must  be 
understood  as  leases  of  the  like  kind  with  those  in  the 
second  section,  but  which  convey  a  larger  interest  to  the 
party  than  for  a  term  of  three  years,  and  such  also  as  are 
made  under  a  rent  reserved  thereupon.  (6) 


that  every  lease  or  contraot 
with  respect  to  lands,  whereby 
the  relation  of  landlord  or 
tenant  is  intended  to  be  crea- 
ted, for  any  freehold  estate  or 
interest,  or  for  any  definite  pe- 
riod of  time,  not  being  from 
year  to  year,  or  any  lesser  pe- 
riod, shall  be  by  deed  executed 
or  note  in  writing  signed,  by 
the  landlord  or  his  agent  there- 
unto lawfully  authorized  in 
writing.  See  Bayley  v.  M.  of 
Cowyngham,  15  Ir.  G.  L.  B. 
406 ;  Chute  v.  Biuteed,  U,  %b. 
115. 

(a)  Wood  V.  Lake,  Say,  3. 
The  first  section  se^ms  to  be  co- 
extensive with  the  fourth,  and, 
consequently,  every  interest 
which  is  within  the  fourth  sec- 
tion is  equally  within  the  first, 
unless  it  come  within  the  saving 
of  the  second.  Sugd.  Y.  &  P. 
14  Ed.  122. 


(b)  Crosby  v.  Wadsworth,  6 
East,  602,  per  Lord  EUenbo- 
rough.  Ifan  estate  of  whatever 
value  should  be  conveyed  to  a 
purchaser  by  livery  of  seisin 
without  writing,  the  act  would 
avoid  the  estate,  although  the 
purchaser  had  paid  his  money. 
An  actual  lease  for  any  given 
number  of  years,  whether  with 
or  without  rent,  or  any  interest 
uncertain  in  point  of  duration, 
must,  it  should  seem,  equally 
fall  within  the  provision  of  the 
first  section,  and  cannot  be  sus- 
tained unless  it  come  within 
the  saving  in  the  second  sec- 
tion. Sugd.  V.  &  P.  Uth 
ed.  122,  citing  Crosby  v.  Wads^ 
worth,  6  East,  610 ;  Lord  Bol- 
ton V.  Tonilin,  5  Ad.  &  E. 
856 ;  1  N.  &  P.  247,  for  the 
extent  of  the  second  section ;  as 
to  the  first  section,  Cooeh  v. 
Ooodnian,  2  Q.  B.  596. 
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The  effect  of  the  firat^  second^  and  fourth  sections  of      Chap,  l 
the  statute^  so  far  as  they  apply  to  parol  leases  not  ex-  Eflect  of 
ceeding  three  years^  is  that  the  leases  are  yalidj  and  that  il^^g"  ^^ 
whaterer  remedy  caa  be  had  upon  them  in  their  charao-  •-<^- 
ter  of  leases  may  be  resorted  to ;  but  they  do  not  confer 
the  right  to  sue  the  lessee  for  damages  for  not  taking 
possession.     Thus^  in  Edge  y.  Stafford  (a)  it  was  held 
that  a  parol  agreement  to  take  furnished  lodgings  for 
''two  or  three  years''  amounted  to  a  lease^  and  gave 
the  lessor  a  right  to  whatever  remedy  he  could  have  in 
the  character  of  a  lease ;  but  that  inasmuch  as  the  con- 
tract was  for  ''  an  interest  in  lands ''  within  the  fourth 
section^  the  tenant  was  not  liable  in  an  action  for  not 
taking  possession. 

An  easement^  like  any  other  incorporeal  hereditament  £aaement8  can 
affecting  land^  can  only  be  created  or  transferred  by  deed,  by  ^eed?^^ 
All  such  hereditaments  lie  in  grant  and  not  in  livery^  and 
pass  by  mere  delivering  of  the  deed.  (6) 

In  Hewlins  v.  Shippam,  (c)  the  action  was  for  stopping 
up  a  drain  leading  firom  the  plaintiff's  premises,  through 
the  defendant's  yard :  the  plaintiff  was  non-suited,  on  the 
ground  that  the  right  to  have  the  drain  pass  through  the 
defendant's  yard  was  an  interest  in  the  defendant's  land, 
and  under  the  statute,  there  being  nothing  in  writing  to 
create  the  right,  but  its  foundation  resting  in  parol  only, 

(a)  1  G.  &  J.  391.  Winter  v.  BrockleweU,  8  East, 

(b)  Wood  V.  Leadhitier,  13  308 ;  Ta/yler  v.  Waier$,  2  Marsh, 
M.  &  W.  842, 14  L.  J.  Ex.  161,  661 ;  7  Taunt.  384 ;  Wood  v. 
per  Aldenson,  B.,  oyerroling  on  Manley,  3  Per.  &  D.  6,  11  A  & 
tiuB  point.  Wood  v.  Lake,  Say,  E.  34. 

3 ;  Wehb  V.  Fatemoeter,  Palm.  (c)  6  B.  &  0.  221. 

71;  2   BoU,  162;  Popb.   161; 
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Chap.  I.      was  B  right  at  will  only ;  and  the  Court  of  King's  Bench 
held  that  the  non-suit  was  right,  (a) 

In  Oocker  v.  Cowper{b)  the  facts  were  similar  to  those  in 
Hewlins  y.  Shippam,  except  that  upon  the  construction 
of  the  license  it  appeared  to  have  been  made  for  a  term  of 
years ;  but  th&t  distinction  was  not  taken^  and  the  Court 
said  that^  '^  with  regard  to  the  question  of  license  the 
case  of  Hewlins  y.  Shippam  is  decisiye  to  show  that 
an  easement  like  this  cannot  be  conferred  except  by 
deed.''  (c) 

In  Wood  y.  Lectdbitter  (d)  the  whole  of  the  authorities 
on  the  subject  were  most  fully  discussed.  There  the 
action  was  trespass  for  assault  and  false  imprisonment. 
The  facts  were  as  follows  : — Lord  Eglintoun  was  steward 
of  the  Doncaster  races :  tickets  of  admission  to  the  grand 
stand  were  issued  with  his  sanction^  and  sold  for  a  guinea 
each^  entitling  the  holders  to  come  into  the  stand  and  the 
inclosure  round  it  during  the  races  ;  the  plaintiff  bought 
one  of  the  tickets^  and  was  in  the  inclosure  during  the 
races ;  the  defendant,  by  the  order  of  Lord  Eglintoun, 
desired  the  plaintiff  to  leaye  the  inclosure,  and  on  his 
refusing  to  do  so,  ejected  him,  but  did  not  return  the 
guinea.  It  was  held  that  this  was  an  easement  which 
could  only  haye  been  created  by  deed,  {e) 
Sporting  A  liccuse  to  shoot  or  fish  for  a  term  amounts  to  a  de- 

lioeoaes. 

(a)  See  the  judgment  of  Bay.  chard,  1  A.  &  E.  536  ;  WaUu 

ley,  J. yekudseeBry any. Whistler^  v.  Harriaonj  4  M.  &  W.  538; 

8  B.  &  0.  288;    2. Man  &  Ry.  WilliamM  v.    Morris,    8  M.  & 

318;  Bradley  v.  Gill,  1  Lut.  69;  W.  488. 

Barlwo  v.  Rhodes,  1  Or.  &  M.  (d)  13  M.  &  W.  838, 14  L.  J. 

439  ;  MoMon  y .  Hill,  5  B.  <fe  Ad.  Ex.  161. 

1 ;  2  Nev.  k  M.  747.  (e)  See    the   judgment    of 

(h)  1  0.  M.  &  B.  418.  Alderson,  B. 

(c)  And  see  Bridges  v.  Blwn' 


PABOL   LEASES.  5 

mifle  of  an  incorporeal  hereditament  and  can  only  be  crea-      Chap.  i. 
ted  by  deed,  (a) 

A  nant  of  a  fireehold  interest  running  with  the  in-  Freehold 

,  interest 

heritance  cannot  bind  a  stranger  to  the  grantor  unless  running  with 
the  grant  was  by  deed,  (b) 

A  mere  parol  license,  not  coupled  with  an  interest  in  Parol  Uoense, 
the  hmd,  is  rcTocable  at  any  time,  although  it  has  been  vocahie. 
executed,  and  the  licensee  has,  in  acting  upon  it,  been 
put  to  expense.  Thus,  where  the  lord  of  the  manor 
granted  a  license  to  build  a  cottage  on  the  waste,  and  the 
license  had  been  executed,  and  the  cottage  inhabited  by 
the  licensee.  Lord  EUenborough  said,  "  A  license  is  not  a 
grant,  but  may  be  recalled  immediately,  and  so  might 
this  license  the  day  after  it  was  granted.''(c)  So  where 
the  plaintiff,  on  the  faith  of  a  parol  agreement,  for  valu- 
able consideration  made  a  channel  for  water  on  the  de- 
fendant's land,  but  no  conveyance  of  the  land  was  made 
to  the  plaintiff;  it  was  held  that  the  defendant  was  en- 
titled to  revoke  the  license,  (d) 

A  parol  license,  coupled  with  an  interest  in  the  land,  License 
is,  however,  irrevocable,  when  it  has  been  executed  and  interest  in  land 

irreyocable. 


(a)  Bird  v.  Htgginaon,  6  A. 
A  £.  824;  Thomas  v.  Fred^ 
rides,  10  Q.  B.  775 ;  Bayley  v. 
M.  ofCanyngham,  15  Ir.  C.  L.  B. 
406. 

(B)  Perry  v.  FitzTiowe,  8  Q. 
B.  757. 

(c)  Bex  V.  The  Inhdbitanli 
oj  Horndon-'iyn-the'Hill,  4  M. 
A  Sel  565.  See  also  Bex  v. 
ImhahUanU  of  Oeddingion,  2  B. 
A  G.  129 ;  Bex  v.  InhaUtants  of 
Hagworthingham,  1   B.   &    G. 


634 ;  Bex  v.  Warhlingtofh,  1  T. 
B.  241;  Bex  v.  Inhahitanti  of 
Biandofhy  2  M.  &  Sel.  461. 

(d)  Fentiman  y.  Smith,  4 
East,  107;  and  see  Cocker  v. 
Cowper,  1  G.  M.  A  R.  418; 
HewUne  v.  Shippamj  5  B.  A 
0.  221;  7  D.  &  R.  783; 
Brycm  v.  WhietUr,  8  B.  &  0. 
288,  2  M.  &  B.  318  ;  Adame  v. 
Andrew,  15  Q.  B.  284 ;  Ta'plin 
V.  Florence,  10  G.  B.  744. 
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Chap.  I.  the  right  extinguislied.  Thus  in  Liggins  v.  Inge,(a)  the 
plaintiffs'  father,  who  was  entitled  to  a  flow  of  water  to 
his  Tnill  oyer  the  defendants'  land,  by  a  parol  license, 
allowed  the  defendants  to  cut  down  and  lower  a  bank,  and 
erect  a  weir  upon  their  own  land,  the  effect  of  which  was 
to  divert  the  water  required  for  the  working  of  the  plain- 
tiffs' mill  into  another  channel;  it  was  held  that  the 
plaintifib  could  not  maintain  an  action  against  the  de- 
fendants for  continuing  the  weir.  (6) 

In  Wood  T.  Leadbitter,  (c)  Alderson,  B.,  said :  ^'  It  may 
be  convenient  to  consider  the  nature  of  a  license,  and  what 
are  its  legal  incidents.  And,  for  this  purpose,  we  cannot 
do  better  than  refer  to  Lord  C.  J.  Yaughan's  elaborate 
judgment  in  the  case  of  Thomas  v.  Sorrell,  as  it  appears 
in  his  reports.  The  question  there  was,  as  to  the  right 
of  the  Crown  to  dispense  with  certain  statutes  regulating 
the  sale  of  wine,  and  to  license  the  Vintners'  Company 
to  do  certain  acts,  notwithstanding  those  statutes. 

'^In  the  course  of  his  judgment  the  Chief  Justice 
says :  {d) '  A  dispensation  or  license  properly  passeth  no 
interest,  nor  alters  or  transfers  property  in  anything,  but 
only  makes  an  action  lawful,  which,  without  it,  had  been 
unlawful.  As  a  license  to  go  beyond  the  seas,  to  hunt 
in  a  man's  park,  to  come  into  his  house,  are  only  actions 
which,  without  license,  had  been  imlawful.  But  a  license 
to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed 
to  his  own  use ;  to  cut  down  a  tree  in  a  man's  ground, 

(a)  7  Bing.  682 ;  5  M.  <&  P.  657 ;     Baviet  v.  ManhdU,  10 

712.  0.  B.  (N.  S.)  697. 

(h)  And  seeWinterv.BrockU'  (c)  13  M.  &  W.  844.  14  L.  J. 

wen,   8   East,    308 ;    Blood  v.  Ex.  161 ;  the  facts  of  which  are 

Keller,  11  Ir.  0.  L.  B.  124;  Salter  stated  ante, 
V.    WoolUxme,    2   Man.   &   Gr.  (d)  Vaugh.  361. 
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and  to  canyit^away  the  next  day  after  to  his  own  nse^  are  Chap.  I. 
licenses  as  to  the  acts  of  hunting  and  cutting  down  the 
tree^  but  as  to  the  carrying  away  of  the  deer  killed  and 
tree  cut  down^  they  are  grants.  So,  to  license  a  man  to 
eat  my  meat,  or  to  fire  the  wood  in  my  chimney  to  warm 
him  by,  as  to  the  actions  of  eating,  firing  my  wood,  or 
warming  him,  they  are  licenses;  but  it  is  consequent, 
necessarily  to  those  actions,  that  my  property  may  be 
destroyed  in  the  meat  eaten,  and  in  the  wood  burnt.  So, 
as  in  some  cases,  by  consequent  and  not  directly,  and  as 
its  effect,  a  dispensation  or  license  may  destroy  and  alter 
property/ 

''  If  ow  attending  to  this  passage,  in  conjunction  with 
the  title  '  License '  in  Brook's  Abridgment,  from  which, 
and  particularly  from  paragpraph  15,  it  appears  that  a  li- 
cense is  inits  nature  revocable,  we  have  before  us  the  whole 
principle  of  the  law  on  this  subject.  A  mere  license  is 
reyocable :  but  that  which  is  called  a  license  is  often  some- 
thing more  than  alicense;  it  often  comprises  or  is  connected 
with  a  grant,  and  then  the  party  who  has  given  it  cannot 
in  general  revoke  it,  so  as  to  defeat  his  grant  to  which  it 
was  incident. 

"  It  may  further  be  observed,  that  a  license  under  seal 
(provided  it  be  a  mere  license)  is  as  revocable  as  a  license 
by  parol ;  and,  on  the  other  hand,  a  license  by  parol, 
coupled  with  a  grant,  is  as  irrevocable  as  a  license  by  deed, 
provided  only  that  the  grant  is  of  a  nature  capable  of 
being  made  by  paroL(a)  But  where  there  is  a  license 
by  parol,  coupled  with  a  parol  grant,  or  pretended  grant, 
of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  license  is  a  mere  license  ;  it 

(a)  See  also  TTood  V.  IfonZaj^,  Ocvrttoright,  5  Bing.  (N.  G.)> 
11   A.  &   E.    34;   FeUham   v.      569. 
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Chap.  I. 


Authority 
coupled  with 
interest  irre- 
Tocable. 


is  not  an  incident  to  a  valid  grants  and^it  is  therefore 
revocable.  Thus^  a  license  by  A  to  hnnt  in  his  park, 
whether  given  by  deed  or  by  parol^  is  revocable;  it 
merely  renders  the  act  of  hunting  lawful,  which,  without 
the  license,  would  have  been  unlawful.  If  the  license  be, 
as  put  by  Chief  Justice  Yaughan,  a  license  not  only  to 
hunt,  but  also  to  take  away  the  deer,  when  killed,  to  his 
own  use,  this  is  in  truth  a  grant  of  the  deer,  with  a  license 
annexed  to  come  on  the  land  ;  and  supposing  the  grant 
of  the  deer  to  be  good,  then  the  license  would  be  irrevo- 
cable by  the  party  who  had  given  it:  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a 
grant.  But  suppose  the  case  of  a  parol  license  to  come  on 
my  lands,  and  there  to  make  a  water-course,  to  flow  on  the 
land  of  the  licensee.  In  such  a  case  there  is  no  valid 
grant  of  the  water-course,  and  the  license  remains  a  mere 
license,  and  therefore  capable  of  being  revoked.  On  the 
other  hand,  if  such  a  license  were  granted  by  deed,  then 
the  question  would  be  on  the  construction  of  the  deed, 
whether  it  amounted  to  a  grant  of  the  water-course  ;  and 
if  it  did,  then  the  license  would  be  irrevocable." 

A  license  to  dig  for  tin,  and  to  dispose  of  the  tin  so  ob- 
tained, was  held  to  be  irrevocable,  on  account  of  its  carry- 
ing an  interest  in  the  ore.  (a) 

An  authority  coupled  with  an  interest  is  irrevocable. 
That  is  to  say,  that  where  an  agreement  is  entered  into  on 
a  sufficient  consideration,  whereby  an  authority  is  given  for 
the  purpose  of  securing  some  benefit  to  the  donee  of  the 
authority,  such  an  authority  is  irrevocable,  (b) 


(a)  Doe  V.  Woody  2  B.  & 
Aid.  738 ;  and  see  Northam  y. 
Bowden,  11  Exch.  70 ;  24  K  J. 
Ex.  237. 


(h)  Smart  v.  Sandars^  6  0.  B. 
917;  Taplin  v.  Florence,  10 
0.  B.  744.  OoAMien  v.  Morton, 
10  B.  &  0.  731. 
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If  the  grantor  of  a  parol  license  convey  the  land  to  a      Chap.  I. 
third  party,  the  license  is  determined  at  once,  without  License 
notice,  to  the  licensee  of  the  transfer,  (a)  ^nvevan^. 

A  licensee  under  a  revocable  Ucense  is  entitled  to  rea*  ReMonabie 
sonable  notice  of  revocation  and  a  reasonable  time  after*-  revocation 
wards  to  remove  his  goods.     The  rule  of  law  is,  that  a  "*"*      ^^*"* 
simple  lioense,  in  order  to  be  binding  on  the  licensor,  must 
be  under  seal ;  but  if  it  is  not,  the  licensee  is  not  a  tres- 
passer until  the  licensor  revokes  the  license.     Under  a 
parol  license  the  licensee  has  a  right  to  a  reasonable  time 
to  go  off  the  land  after  it  has  been  withdrawn,  before  he 
can  be  forcibly  thrust  off  it ;  and  he  could  bring  an  action 
if  he  were  thrust  off  before  such  a  reasonable  time  had 
elapsed.  (6) 

Where,  by  a  memorandum  endorsed  on  a  lease,  it  was  injunction 
provided  that  the  lessee  should  have  the  exclusive  right  interference 
of  sporting  and  killing  game  over  the  demised  and  ad-  ^^^  i>cen«e. 
jacent  properties ;  and  it  was  proved  that  the  enjoyment 
of  this  privilege  was  an  essential  part  of  the  consideration 
for  taking  the  lease,  the  landlord  was  restrained  by  in- 
junction from  interfering  with  the  tenant  in  the  exercise 
of  the  right,  until  a  lease  under  seal  should  be  executed 
according  to  the  agreement.     It  was  doubted  in  this  case 
whether  the  Court  would  have  interfered  in  case  the 
agreement  had  been  already  entered  into  by  an  instrument 
under  seal.(c) 

Although  a  deed  is  necessary  to  create  an  easement,  Parol  ag^ee- 
yet  a  contract  for  the  sale  of  an  interest  in  lands  without  may  operate  as 

license  to  ez- 

^  ^  cuBe  trespass. 

(a)    WallU  V.  Ha/rriton,  4  M.  (6)  Cormsh  v.  8tuhhs,  L.  B.  ^ 

&  W.  538 ;  Bcffey  y.  Hender$on,  5  0.  P.  334 ;  Mellor  v.  Watkim, 

17  Q. B.  574;  CoUmcmy.  Fetter,  L.  B.  9  Q.  B.  400. 

1  H.  &  N.  37 ;  Gamien  v.  Mor-  (c)  FrogleyY.Lovelace^Johns. 

ion,  10  B.  &  G.  731.  333. 
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Chap.  I.  a  note  in  writing,  may  operate  as  a  license,  so  as  to  ex- 
cuse the  entry  of  a  purchaser  on  the  land,  bat  it  cannot 
be  made  ayailable  in  any  way  as  a  contract,  (a)  So  a 
parol  demise  of  land,  reserving  to  the  landlord  ''  all  the 
hedges,  trees,  thorn  bushes,  fences,  with  lop  and  top,'' 
operates  as  a  license  to  enter  the  land  for  the  purpose  of 
cutting  and  carrying  away  the  trees  ;  but  not  as  a  grant 
or  easement,  (b)  The  actual  possession  of  Crown  lands 
under  a  parol  license  from  the  Crown,  entitles  the  party  in 
possession  to  maintain  trespass  against  a  wrong-doer,  (c) 
If  a  party  take  the  goods  of  another,  and  place  them 
upon  his  own  land,  the  owner  may  enter  that  land  for  the 
purpose  of  retaking  them,  without  making  himself  liable 
in  trespass,  (d)  A  plea  of  leave  and  license  to  erect  and 
maintain  a  wall  upon  a  given  spot  is  not  supported  by 
proof  of  license  to  erect  only,  (e) 

It  is  sufficient  for  the  plaintiff  in  an  action  against  a 
wrong-doer  to  allege  possession,  but  such  an  allegation 
cannot  be  sustained  without  showing  that  the  easement 
in  respect  of  which  the  action  is  brought,  is  held  under  a 
legal  titie.  {/) 
Signature  pot        It  has  been  doubted  whether  a  lease  under  seal  for 

necessary  in 

case.of  a  deed,  more  than  three  years,  should  not  also  be  signed,  but  the 
better  opinion  seems  to  be  that  the  statute  does  not  apply 
to  such  instruments.  Blackstone  lays  it  down  (''  Comm.'' 
vol.  ii.  806),  that  the  statute  has  restored  the  old  Saxon 

(a)  Oa/rrvngton  v.  EooU,  2  M.  6  D.  &  B.  572,  4  B.  &  G.  574. 
A  W.  248 ;  JBi»/ey  v.  HendwBon,  (d)  Pairiek  v.  OoUrick,  3U.& 

21  L.  J.  Q.  B.  49 ;   Wood  v.  W.  483. 
Manley,  11  A.  &  E.  34.  (0)  Alexcmder  v.  Bownin,  6 

(h)  Hewitt  y.  Ishcm,  7  Ezch.  Scott,  611 ;  4  Bing.  (N.  C.)  799. 
77.  (/)  Fentiman    v.   8mUh,  4 

(c)  Harper  v.  Ohcwleiworth,  East,  109. 
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form  of  signing,  and  snpepadded  it  to  sealing  and  de-      Chap.  I. 

livery  in  case  of  a  deed.      Mr.  Preston,  on  the  other 

hand  (Shep.  Touch,  fol.  57,  n.  24),  treats  this  passage 

as  a  mistake  from  not  attending  to  the  words  of  the  sta- 

tate^  and  holds  it  clear  that  no  signature  is  necessary  in 

the  case  of  a  deed,  (a) 

In  Cherry  v.  Heming  (V)  Bolfe,  B.,  said  : — "  I  am 
strongly  inclined  to  think  that  the  statute  does  not  ex- 
tend to  deeds,  because  its  requirements  would  be  satisfied 
by  the  parties  putting  their  mark  to  the  writing.  The 
object  of  the  statute  was  to  prevent  matters  of  importance 
from  resting  on  the  frail  testimony  of  memory  alone. 
Before  the  Norman  time,  signature  rendered  the  instru- 
ment authentic  Sealing  was  introduced  because  the 
people  in  general  could  not  write.  Then  there  arose  a 
distinction  between  what  was  sealed,  and  what  was  not 
sealed,  and  that  went  on  until  society  became  more  ad- 
vanced, when  the  statute  ultimately  said  that  certain 
instruments  must  be  authenticated  by  signature.  That 
means  that  such  instruments  are  not  to  rest  on  parol 
testimony  only,  and  it  was  not  intended  to  touch  those 
which  were  already  authenticated  by  a  ceremony  of  a 
higher  nature  than  a  signature  or  a  mark,''  and  Alder- 
son^  B.,  and  Parke^  B.,  expressed  opinions  to  the  same 
effect. 

An  agent  to  contract  for  the  sale  of  land  under  the  Appointment 
second  section,  need  not  be  authorized  by  writing,  (c) 

Such  lease  for  three  years,  of  land,  as  will  be  good  Tenn  com- 

.  menoes  from 

under  the  second  section,  must  be  for  three  years,  to  be  time  of  agree- 
ment. 

(a)  Per  DenmftQ,  J.,  in  OooeA  (b)  4i    Ex.    631.     See   also 

T.  Goodman,  2  G.  ds  D.  159 ;  Tmtnton  v.  Pepler,  6  Madd.166. 

2  Q.  B.  580.    Aveline  v.  Whit-  (c)  Olina/n  v.  Cooke,  1  Sch. 

•on,  4  M.  &  Gr.  801.  &  Lef.  31. 
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Chap.  I.  computed  from  the  time  of  the  agreement,  (a)  and  a  leasoi 
to  commence  at  a  fature  day,  will  therefore  not  be  within 
the  statute.  (6)  In  Irhman  v.  Stamp  (c)  Dampier,  J.,  said 
the  practice  had  been  with  the  foregoing  case  oiRyley  y. 
Hicks,  although  he  rather  inclined  to  think  that  the  second 
section  of  the  statute,  taken  with  section  four,  was  con- 
fined to  leases  executed  by  possession  on  which  two- thirds 
of  the  improved  rent  had  been  paid,  (d) 

7  &  8  Vict.  c.  By  the  Act  7  &  8  Vict.  c.  76,  which  was  only  in  force 
from  the  Slst  December,  1844,  to  the  29th  September, 
1845,  it  was  enacted  that  no  lease  in  writing  of  any  free- 
hold, copyhold,  or  leasehold  land  should  be  valid  unless 
the  same  should  be  made  by  deed,  but  that  any  agreement 
in  writing  to  let  any  such  lands  should  be  valid  and  take 
effect  as  an  agreement  to  execute  a  lease,  {e) 

Lease  exceed-         By  the  Real  Property  Amendment  Act,  1845  (/)  (which 

ing  three  jean 
must  be  by 
deed 

(a)  BawUm  v.  Twrner,  1  Ld.  it ;  bo  that  if  the  tenant  should 

Baym.  736.  occnpy  ten  years  still  it  is  pro- 

(h)  Bawlim  v.  Twrner,  1  Ld.  speotively  but  a  lease  for  a  year 

Baym.  736  ;  Byley  v.  Hicks,  1  certain,    and    therefore    good 

Str.  651 ;   Tress  v.   Savage,  4i  within   the   execntion    of   the 

E.  &  B.  36 ;  18  Jar.  680 ;  23  L.  statute  ;  thongh,  as  to  the  time 

J.   Q.  B.  839 ;  BaJcer  v.  Bey-  past,  it  is  considered  as  one  en- 

nolds,  2  Sel.  N.  P.,  13th  ed.  tire  and  valid  lease  for  so  many 

759.  years  as  the  tenant  has  enjoyed 

(c)  B.  B.  Trin.  65  Geo.  III.  it.     Taylor  on  Evidence,  884. 

Id)  Sel.  N.  F.  13  Ed.  p.  759,  Boberts  on  Frauds,  241-244. 

n.  Z.  If  a  parol  lease  is  made  to  (e)  See  cases  decided  under 

hold  from  year  to  year  during  this  Act :  Burton  v.  Beevell,  16 

the  pleasure   of    the    parties,  M.  &  W.  307,  16  L.  J.  Ex.  85  ; 

this  is  adjudged  to  be  a  lease  Doe  v.  Moffatt,  15  Q.  B.  257 ; 

for  only  one  year  certain,  and  19  L.  J.   Q.  B.  438 ;  Bird  v. 

every  subsequent  year  is  a  new  Defowvielle,  2   G.  &  K.   415 ; 

springing  interest  arising  upon  Arden  v.  SvlUvan,  14  Q.  B.  832. 

the  first  contract,  and  parcel  of  (/)  8  &  9  Vict.  c.  106. 
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is  retrospective  in  its  operation) ,  (a)   the  above  act  was      .Chap.  I. 

repealed^  and  it  was  enacted  (6)  that  a  lease  required  by 

law  to  be  in  writing,  of  any  tenements  or  hereditaments 

which  might  by  law  have  been  created  without  writing, 

made  after  the  1st  of  October,  1845,  shall  also  be  void  at 

^law  unless  made  by  deed. 

The  effect  of  a  void  demise  under  this  statute  is  the 
same  as  that  of  a  void  demise  under  the  Statute  of 
Frauds,  notwithstanding  that  the  words  of  the  statute 
are  that  it  ^'  shall  be  void  at  law.''  (c) 

This  statute  does  not  apply  to   airreements  for  the  Statute  not  to 

rr.y  o  apply  to  toUe; 

lease  of  tolls  of  turnpike  roads  made  under  3  Geo.  Iv. 
c.  126,  68.  55,  57,  as  these  are  valid,  if  signed  by  the 
trustees,  their  clerk  or  treasurer,  notwithstanding  they 
are  not  under  seel.{d) 

Nor  does  the  statute  affect  merely  equitable  estates ;  nor  to  equit- 
it  only  refers  to  legal  estates,  and  it  is  therefore  neces- 
sary, in  order  to  pass  the  legal  estate  on  a  transfer  of 
mortgaged  premises,  that  the  document  should  be  under 
seal,  but  where  the  equitable  estate  is  to  be  dealt  with, 
such  an  instrument  of  transfer  need  not  be  under  seal,  (e) 

If  a  party  enter  into  possession  under  a  lease  void  by  Entry  under 

void  lease 

reason  of  the  statute,  or  under  an  agreement  for  a  lease, 
he  isj  in  the  first  instance,  only  tenant  at  will ;  (/)   and 


(a)  Upicn  v.  Totonend,  17  (e)  Stamert  v.  Fresion,  9  Ir. 
C.  B.  50.  0.  L.  B.  355. 

(b)  S.  3.  (/)  Ooodiitle  v.  Herhert,  4  T. 

(c)  Tre$s  v.  Samge,  4  E.  &  B.  R.  680 ;  Olayton  v.  BlaJeey,  8 
36 ;  18  Jur.  680;  23  L.  J.  Q. B.  T.  B.  3;  2  Sin.  L.  C.  7th  Ed. 
339.  102  i  Chapman  v.  Towner^  6  M. 

(d)  Shepherd  v.  Eodsman,  18  &  W.  100 ;  Boidge  v.  Bowers, 
Q.  B.  316 ;  Marhham  v.  Stan-  2  M.  &  W.  365 ;  Berrey  v.  Lind- 
ford,  U  C.  B.  (N.  S.)  380.  ley,  3  U.  &  Qr.  498,   4.   b.c. 
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Chap.  I.  even  if  he  has  expended  money  on  ihe  improvements 
of  the  premises^  that  will  not  give  him  a  term  to  hold  till 
he  is  indemnified ;  (a)  but  if  he  subsequently  pay  rent 
under  the  agreement^  he  becomes  tenant  from  year  to 
year,  {b)  The  payment  of  rent  must  be  understood  to 
mean  a  payment  with  reference  to  a  yearly  holding,  such 
as  payment  by  the  quarter  or  some  other  aliquot  part  of 
a  year,  (c) 

In  Richardson  y.  Langridge{d)  a  person  who  had  paid 
rent  under  such  an  agreement,  but  had  not  paid  it  with 
reference  to  a  year  or  any  aliquot  part  of  a  year,  was  held, 
nevertheless,  to  be  a  tenant  at  will  only.  And  the  pre- 
sumption of  a  yearly  tenancy  may  be  rebutted  by  the 
form  of  the  agreement,  although  rent  is  payable  quar- 
terly; as  where  A  agreed  to  become  tenant  to  B,  "  hence- 
forth at  the  will  and  pleasure  of  B,  at  the  yearly  rent  of 
£35,  payable  quarterly,^'  and  it  was  held  that  there  was 
nothing  more  them  a  tenancy  at  will,  and  that  the  occu- 
pation for  two  years  and  payment  of  rent  did  not  make 
B  a  tenant  from  year  to  year.  ''  This  Court,'*  said  Den- 
man,  C.  J.,  "  is  desirous  of  presuming  a  yearly  tenancy 
in  all  cases  where  the  express  language  of  the  parties 
does  not  exclude  such  a  presumption.  Here,  however^ 
the  parties  distinctly  say,  that  the  tenancy  shall  be  at 
the  will  and  pleasure  of  the  lessors.''(6) 


(N.  E.),  61 ;  Doe  v.  Wood,  14 
U.  &  W.  687. 

(a)  Bicha/rdionY.Langridge, 
4  Taunt.  128. 

(6)  Doe  V.  Brovme,  8  East, 
165 ;  Doe  v.  Amey,  12  A.  &  E. 
476 ;  Berry  v.  Lindley,  3  M.  & 
Gr.  498 ;  TooTcer  v.  Smiih,  1  H. 
&  N.  735;  Doe  v.  Moffatt,  15 
Q.  B.  267. 


(c)  BraytJiwayter.Hitchcockf 
10  M.  &  W.  497 ;  Doe  v.  Wood, 
14  ib.  687;  see  also  The  Marquis 
of  Oamdeny,  Batferhwry,  6  C.B. 
(N.  S.)  808 ;  7  0.  B.  (N.  S-)  864. 

(d)  4i  Taunt.  128 ;  see  also 
Doe  V.  Watts,  7  T.  R.  85. 

(e)  Doe  V.  Cox,  17  L.  J.  Q.  B. 
3;  and  see  Doe  v.  Davies,  7 
Ezcb.  89. 
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In  Doidge  t.  Bowers  {a)  three  persons  entered  under  a  Chap.  I. 
▼oid  lease ;  payments  of  rent  were  made ;  bat^  as  it  was 
not  shown  that  thej  were  made  with  the  assent  of  one  of 
the  three^  it  was  held  that  as  against  her  there  was 
no  evidence  of  a  tenancy  from  year  to  year^  she  not 
having  resided  a  year  on  the  premises.  Parke,  B.,  said, 
"  Under  the  original  contract  no  demise  could  be  created, 
but  a  mere  tenancy  at  will.  Then,  in  order  to  constitute 
a  new  tenancy,  it  must  be  shown  that  all  the  three  par- 
ties agreed  to  vary  it  by  a  new  contract  for  a  tenancy 
from  year  to  year.^'(&) 

A  tenancy  from  year  to  year  may  be  implied  from  the  Implied 
circumstances  under  which  the  parties  hold.  Thus,  year  to  year. 
where  the  defendants  became  the  occupiers  of  land,  and 
paid  the  yearns  rent  in  advance  for  many  years,  it  was 
held,  that  aa  ordinarily  speaking  an  occupation  of  pre- 
mises  for  more  than  a  year,  and  payment  and  acceptance 
of  rent  created  a  tenancy  from  year  to  year,  the  inference 
to  be  drawn  from  the  above  facts  was,  that  the  defen- 
dants were  tenants  from  year  to  year.(e)  And  the  pre- 
sumption is  the  same  against  a  corporation  aggregate  as 
against  an  ordinary  person,  {d)  So  where  a  tenant  holds 
over  after  the  expiration  of  a  term,  on  payment  of  rent 
he  will  become  a  tenant  from  year  to  year,  (e) 

It  is  open,  either  to  the  party  receiving  or  paying  rent.  Rebuttal  of 
to  show  the  circumstances  under  which  the  payment  was  P'****™^ 
made;  as,  for  instance,  that  the  rent  was  received  in 

(a)  2  M.  &  W.  365.  (d)  Doe  v.  Tawiere,  12  Q.  B. 

(b)  See  also  Denn  v.  Fearn-     998. 

Me,  1  Wile.  176 ;  GoodHtle  v.  (e)  Thomas  v.  Packer,  1  H. 

Berhert,  4  T.  R.  680.  &  N.  669 ;  FwmivaU  v.  Qrove, 

(c)  Hunt  V.  Mlgoody  10  0.  B.  8  0.  B.  (N.  S.)  496. 
(N.  8.)  253. 
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Chap.  I. 


Void  leaae  may 
enure  as  an 
agreement  to 
grant  a  leaw. 


ignorance  of  the  death  of  a  party  npon  whose  life  the 
premises  were  held ;  in  order  to  rebut  the  presumption  of 
a  tenancy  from  year  to  year,  (a) 

A  lease  for  a  term^  required  by  the  Statute  of  Frauds 
to  be  in  writings  may  be  collected  from  correspondence 
which  has  passed  between  the  lessor  and  lessee^  and  the 
lessor  will  be  entitled  to  distrain  for  rent.  (6) . 

An  instrument  containing  words  of  present  demise 
which  is  void  as  a  lease  under  the  statute  8  &  9  Vict.  o. 
106^  8.  3^  as  not  being  under  seal^  may  nevertheless  en* 
ure  as  an  agreement  to  grant  a  lease  for  the  term  men- 
tioned. Thus  in  Burton  v.  Beevdl,{c)  by  a  memorandum 
of  agreement  M  agreed  to  let  and  B  to  take  rooms  in  a 
house  from  a  certain  date,  at  a  monthly  rent  of  968., 
to  be  paid  every  four  weeks,  and  it  was  held  that  this 
was  only  an  agreement  to  execute  a  lease,  and  was  ad- 
missible in  evidence.  So  in  Bond  v.  Bo8Ung{d)  the 
plaintiff  by  an  agreement  not  under  seal  agreed  to  let  and 
the  defendant  to  hire  certain  premises  for  seven  years ; 
and  it  was  further  agreed  that  a  good  and  sufficient  lease 
embodjring  the  terms  of  the  agreement  should  be  pre- 
pared at  the  joint  expense  of  the  parties ;  it  was  held  in 
an  action  for  not  accepting  a  lease,  that  though  the  instru- 
ment was  void  as  a  lease  under  the  statute  it  was  good  as 
an  agreement,  (a) 


(a)  Doe  V.  CragOt  6  0.  B. 
90 ;  Woodhridge  Union  v.  Whien 
Union,  13  Q.  B.  269 ;  The  Mar- 
gmt  of  Oamden  v.  Baiterhwry^  5 
0.  B.  (N.  S.)  808,  820;  7  0.  B. 
(N.  8.)  86-4. 

(6)  Ohapmanv.  £Zuc&,4 Bmg. 
(N.  G.)  187 ;  JbiMf  y.  Et^noldB, 
1  Q.  B.  500. 


(c)  16  M.  &  W.  307. 

(d)  1  B.  AS.  871;  9  W.  B. 
746. 

(e)  And  see  Doe  t.  Mqfatt, 

15  Q.  B.  257 ;  Drwry  y.  Macna- 
mora,  5  E.  &  B.  612;  1  Jur. 
(N.  S.)  1163 ;  Tidey  ▼.  Mollett, 

16  0.  B.  (N.  S.)  298 ;  12  W.  E. 
802;  Hayne  y.  Gi»mnUng$,  «5. 
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In  StTOitton  v.  Fetitt{a)  it  was  held  that  the  intention      Cbap.  I. 
of  the  parties  was  that  the  agreement  in  question  should 
take  effect  as  a  lease^  and  was  therefore  void  as  such  by 
the  statute  as  not  being  by  deed  :  but  that  case  has  not 
been  followed  and  may  be  considered  as  oyer-roled.  (6) 

In  BoUason  v.  Leon{c)  an  action  was  brought  on  the 
following  agreement  made  in  1861 : — ''  L  agrees  to  let 
and  R  agrees  to  take  the  wood^  mill^  site^  &c.,  with  the 
houses  and  land  adjoining^  for  the  period  of  three  years 
from  Lady  Day  then  next  at  the  rent  of  £120  per  annum. 
A  lease  for  the  same  to  be  executed  and  signed  as  soon 
as  possible^  subject  to  the  permission  of  the  landlord  of 
the  mill,  house,  land,  &c.,  from  this  date  up  to  Lady  Day 
then  next,  on  the  same  terms  and  at  the  same  rate  of  rent. 
B  to  have  the  sole  use  of  the  null,  houses,  and  land,  &c., 
and  all  machinery  and  utensils  therein  contained.''  It 
was  held  that  the  agreement  operated  as  an  actual  demise 
from  its  date  up  to  Lady  Day,  and  as  an  agreement  for  a 
lease  from  that  time  for  a  term  of  three  years,  and  con- 
sequently was  not  void  under  the  statute,  not  being 
under  seal« 

An  agreement  containing  words  of  present  demise,  which  Specific 
is  void  under  the  statute,  may  be  decreed  to  be  specifi-  ^  ormancc. 
cally  performed,  {d)    Where  A  agreed  in  writing  to  let  to 
B  certain  premises  at  a  rent  of  £36  payable  quarterly, 

421 ;  8ira/nk9  v.  8U  John,  L.  B.  {d)  Fa/rTcer  v.  Toitoell,  2  De 

2  O.  P.  376.  G.  &  J.  669 ;  Poyntz  v.  Fortune, 

(a)  16  G.  B.  420.  27  Bear.  393;  Oowen  y.  PhUUpi, 

Ih)  See  Tidey  t.  MoUeH,  16  33  Beav.  18 ;   Fenner  y.  Hep^ 

C.  B.  (N.S.)  298;   12  W.  R.  hwrn,  2  Y.  &  G.  G.  G.  159; 

802 ;  Stranki  y.  8U  John,  L.  B.  Orooh  y.  CorporcUion  qfSeaford, 

2  0.  P.  377.  L.  B.  6  Gh.  661. 
(c)  7  H.  A  N.  77. 
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Chap.  I.  and  not  to  raise  the  rent  or  give  B  notice  to  quit  so  long 
as  he  continued  to  pay  the  rent  when  due ;  and  A  (who 
had  only  a  leasehold  interest  to  expire  in  1881)  also  agreed 
verbally  with  B  to  let  him  remain  in  the  premises  for  such 
term  of  years  (not  exceeding  A's  term  therein)  as  B  might 
desire  to  continue  tenant  thereof:  it  was  held  that  B  was 
not  a  mere  tenant  from  year  to  year,  but  had  a  right  to 
retain  possession  as  long  as  his  landlord's  interest  existed, 
and  to  enforce  that  right  in  equity,  (a) 

An  agreement  to  let  land  at  a  yearly  rent,  determinable 
by  six  months'  notice  to  quit  (no  term  being  mentioned) 
provided  that  in  case  A  and  B  erected  any  buildings 
upon  the  land,  they  were  to  have  the  privilege  of  removing 
them  at  any  time  during  their  occupation,  or  otherwise 
they  were  to  be  allowed  a  beneficial  interest  in  the  same 
to  the  amount  of  the  sum  expended  in  the  erection  of  the 
buildings,  such  beneficial  interest  to  extend  over  a  period 
of  twenty  years ;  that  is  to  say,  if  A  and  B  were  required 
to  give  up  possession  of  the  piece  of  ground  before  the 
expiration  of  the  term  of  twenty  years,  they  were  to  be 
allowed  one-twentieth  part  of  the  amount  expended  for 
each  remaining  year  of  the  unexpired  term  of  twenty 
years;  it  was  held  that  this  agreement  conferred  on  A 
and  B  such  a  beneficial  interest  in  the  land  as  constituted 
them  owners  within  the  interpretation  clause  of  the  Lands 
Clauses  Act,  8  &  9  Vict.  c.  18,  and  that  therefore  the 
company  was  not  entitled  to  enter  upon  the  land  till  it 
had  satisfied  A  and  B's  claim  as  provided  by  s.  84.  (b) 
Terms  of  lease       ^  lease,  or  an  agreement  for  a  lease,  which  is  void  as 

(a)  In  Be  King'$  LeagehoU     12  W.  E.  1101,  affd.  13  W.  B. 
E$iate9,  L.  B.  16,  Eq.  621.  217;  11  L.  T.  (N.  S.)  42;   %b. 

(b)  Eoger9  v.  Hull  Bock  Co.,      463. 
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to  the  duration  of  the  lease,  may  still  regalate  the  terms  Chap.  I. 
on  which  the  tenancy  subsists  in  other  respects,  as  to  the 
rent,  the  time  of  the  year  when  the  tenant  is  to  quit, 
&c.,(a)  and  this  whether  the  agreement  is  void  as  not 
amounting  to  a  lease,  {b)  or  whether  the  lease  is  void  as 
not  being  duly  executed  under  a  power  :  (c)  but  the  terms 
mnst  not  be  at  variance  with  the  species  of  tenancy  which 
the  law  under  the  circumstances  creates,  {d) 

InTookerY.  Smith  {e)  an  agreement  for  a  lease  con- 
tained a  stipulation  that  the  tenancy  should  continue 
until  after  two  years'  notice  to  quit  had  been  given  ;  and 
it  was  held  that  it  could  not  be  implied  that  the  stipula- 
tion as  to  the  two  years'  notice  to  quit,  was  one  of  the 
terms  under  which  the  tenant  held. 

Where  a  party  was  let  into  possession,  and  paid  rent,  Cofrenante  in 

,        fiuming  lease. 

under  an  agreement  for  a  future  lease  for  years,  which 
was  to  contain  a  covenant  against  taking  successive  crops 
of  com,  and  a  condition  of  re-entry  for  breach  of  cove- 
nants, it  was  held,  that  he  became  a  yearly  tenant,  subject 
to  the  above  terms  of  conditions,  and  that  ejectment 
might  be  brought  upon  successive  crops  of  com  being 
taken.(/)  In  Pistor  v.  Cater  {g)  the  tenant  entered  upon 
the  land  under  an  agreement  for  a  lease  as  soon  as  the 


(a)  Da€  V.  Bell,  5  T.  R.  471; 
2  Sm.  L.  C.  98 ;  Doe  v.  Breach, 
6  Eep.  106 ;  Arden  v.  Sullivan, 

14  Q.  B.  832 ;    Doe  v.  Mofatt, 

15  Q.  B.  257  ;  TreM  v.  Sewage, 
4E.&B.  36;  18  Jur.  680;  23 
L.  J.  Q.  B.  339. 

(h)  Bichardion  v.  Oifford,  1 
A.  &  E.  52. 

(c)  Bedle  v.  Sander;  3  Bing. 
(N.  C.)  860 ;  6  Scott,  5a 


((Q  Berrey  v.  Idndley,  3  M.  & 
Gr.  614,  4  So.  (N.  R.)  61,  per 
Manle,  J. ;  Hunt  v.  Allgood,  10 
C.  B.  (N.  S.)  253;  BenneU  v. 
Irela/nd,  E.  B.  &  E.  326. 

(e)  1  H.  &  N.  732. 

(/)  Doe  V.  Amey,  12  A.  &  E. 
476,  4  P.  &  D.  177. 

(^)  9  M.  &  W.  315. 
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Chap.  I, 


CoYenant  to 
paint. 


ProTiBO  of  re- 
entry. 


Rent  paid  in 
adranoe. 


lord's  license  conld  be  obtained^  but  no  license  ever  was 
obtained.  Lord  Abinger  said : — ^^  This  is  a  contract  which 
is  to  bind  both  parties,  even  if  no  lease  be  granted.  .  .  . 
No  lease  having  been  made,  but  the  defendant  having 
occupied  for  the  whole  of  the  term  agreed  upon,  and 
having  had  the  full  benefit  which  he  conld  have  enjoyed 
nnder  the  lease,  he  cannot  now  say  that  the  covenants  are 
not  binding.'^ 

By  an  agreement,  not  under  seal,  the  plaintiff  agreed 
to  let  to  the  defendant,  and  the  defendant  to  take  of  the 
plaintiff,  a  house  and  premises  for  seven  years,  upon  the 
terms  (amongst  others)  that  the  defendant  would  in  the 
last  year  of  the  term,  paint,  grain,  and  varnish  the  interior, 
and  also  whitewash  and  colour.  The  defendant  entered 
under  the  agreement,  and  occupied  and  paid  rent  during 
the  whole  period  of  seven  years.  In  an  action  for  not 
painting,  &c.,  the  interior,  and  whitewashing  and  colour- 
ing in  the  seventh  year,  it  was  held  that  the  defendant 
must  be  taken  to  have  occupied  on  the  terms  that,  if  he 
should  continue  to  occupy  during  the  whole  period  of 
seven  years,  he  would  do  those  things  which  were  by  the 
agreement  to  be  done  in  the  seventh  year,  and  that  he 
was  therefore  liable,  (a) 

A  proviso  in  a  lease  for  re-entry  on  non-payment  of 
rent  is  a  condition  which  attaches  to  the  yearly  tenancy 
created  by  the  tenant,  holding  over  and  paying  rent  after 
the  expiration  of  the  lease,  {b) 

In  Lee  v.  Smith  (c)  A  became  tenant  to  the  defendant 
of  certain  premises,  under  the  terms  of  a  written  agree- 
ment (not  under  seal)  for  a  term  exceeding  three  years. 


(a)  Martin  v.  SnUthf  L.  B.  9, 
Ex.  50. 

(b)  Thomas  Y.  Packer ^  I  ^.& 


N.  669;    Watson  v.   Wand,  8 
Excb.  335. 

(c)  9  Exch.  662. 
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the  rent  payable  quarterly  in  advance.  A  occnpied  Chap.  i. 
the  premises  for  some  time,  and  paid  several  quarters' 
rent,  and  the  receipts  given  to  him  by  the  defendant's 
agent  stated  that  such  payment  was  in  advance,  although 
in  fact  A  never  paid  the  rent  in  advance.  It  was  held, 
nevertheless,  that  although  the  agreement  was  void  under 
the  8  &  9  Yiot.  c.  106,  as  not  being  under  seal,  stiU 
that  the  receipt  taken  was  ample  evidence  of  the  tenancy 
being  upon  the  terms  of  the  rent  being  paid  quarterly  in 
advance.  So  tenants  under  -  a  void  agreement  or  void  Repain. 
lease  have  been  held  liable  to  repair,  (a) 

A  parol  demise  rendered  valid  by  the  second  section  Parol  lease 

may  be  special 

of  the  Statute  of  Frauds,  may  contain  the  same  special  in  its  tenns. 
stipulations  as  a  regular  lease,  and  the  stipulations  may 
be  proved  by  parol.  In  Lord  Bolton  v.  Toml%n{b)  at  a 
letting  of  lands,  the  terms  of  letting  were  read  from  a 
printed  paper,  and  a  party  present  agreed  to  take  certain 
premises  from  Lady  Day  then  next,  when  the  lease  of  the 
then  tenant  would  expire.  No  writing  was  signed  by 
the  parties  or  their  agents,  but  there  was  at  the  foot  of 
the  printed  paper  a  memorandum,  also  read  over  to  the 
future  tenant,  stating  that  the  parties  had  agreed  to  let 
and  to  take,  subject  to  the  printed  terms,  the  name  of  the 
fiurm  and  the  rent,  and  that  the  letting  was  for  one  year 
certain  from  Lady  Day,  and  so  from  year  to  year  till  notice 
to  quit.  Some  of  the  terms  were  special,  having  relation 
to  husbandry.  It  was  held  that  on  the  trial  of  an  action 
by  the  landlord  against  the  tenant  for  a  breach  of  them, 
the  above-mentioned  paper  might  be  referred  to,  to  re- 
fresh the  memory  of  a  witness  as  to  such  stipulations. 

(a)  Riehardton   v.  Oiford,  1  (Jb)  6  A.  &  E.  856 ;  1N.<&  P. 

A.  &  E.  52 ;  Bedle  v.  Sanden,      247. 
3  Bing.  (N.  G.)  850;  5  Scott,  58. 
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Chap^i.  Where  the  lessee  of  a  house  and  his  partner  in  trade^ 

Collateral         afifreed  to  pay  the  lessor  annually  during  the  residue  of 

agreements.  °  ^   "^  "  t  .      i 

the  term,  10  per  cent,  on  the  cost  of  new  buildings,  if  the 
lessor  would  erect  them;  it  was  held,  first,  that  this 
agreement  was  not  required  by  the  statute  to  be  in 
writing ;  secondly,  that  though  the  partner  quitted  the 
premises,  he  was  liable  on  this  collateral  agreement 
during  the  residue  of  the  term,  (a)  So  where  the  defen- 
dant was  tenant  to  the  plaintiff  of  a  house  and  bakehouse 
under  a  lease  for  twenty  years,  at  the  yearly  rent  of  £50, 
and  being  desirous  of  some  improvements  in  the  house, 
proposed  to  the  plaintiff  to  lay  out  £50  on  such  altera- 
tions, which  the  plaintiff  consented  to  do ;  and  the  defen- 
dant thereupon  agreed  to  pay  him  an  increased  rent  of 
£5  a  year  during  the  remainder  of  the  term,  to  commence 
from  the  quarter  preceding  the  completion  of  the  work, 
and  a  memorandum  in  writing  was  prepared  to  that  effect, 
which  the  defendant  refused  to  sign.  The  alterations 
were  completed  in  November,  1827,  at  an  expense  of 
£55,  and  the  defendant  after  Christmas,  1827,  paid  the 
increased  rent  for  the  first  quarter,  but  afterwards  refused 
to  pay  any  more  than  the  original  rent.  On  an  action 
of  assumpsit,  brought  to  recover  arrears  of  the  increased 
rent,  it  was  held,  that  the  landlord  having  done  the  work 
might  recover  the  arrears,  and  that  the  case  did  not  fall 
within  the  statute,  the  additional  sum,  though  called  rent, 
being  a  mere  matter  of  personal  contract.(6) 
Determination        Where  a  tenancy  from  year  to  year  by  entry  under  an 

of  term  under  •  ^  »/  »f  ^  ^ 

▼old  lease.        agreement  for  a  lease,  or  a  void  lease,  has  been  created^ 
it  can  only  be  determined  by  six  months'  notice  to  quit^ 

(a)  Hohy  Y.Roelmch,  7  Taunt.  (b)  JDonellan  v.  Bead,  3  B.  & 

167 ;  see  also  Growley  v.  VUty,      Ad.  899. 
7  Exch.  319. 
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or  by  surrender  in  writing,  (a)  Thus  where  A  entered  Chap.  I. 
upon  premises  as  tenant  to  B  nnder  an  agreement  not 
binding  under  the  statute^  for  five  years  and  a-half  from 
Michaebnas,  1823^  and  in  1826  a  negotiation  was  entered 
into  for  a  term  of  seven  years  '^  from  the  expiration  of 
the  present  term/'  at  an  increased  rent^  the  landlord  to 
make  some  alterations,  which  he  did,  but  no  lease  was 
ever  executed:  and  at  Michaelmas,  1829,  a  whole  year's 
rent  was  paid  at  the  increased  rate,  and  payments  were 
afterwards  made  on  the  same  footing ;  it  was  held  that  a 
notice  given  on  the  11th  March,  1835,  to  quit  at  Michael- 
mas was  a  valid  notice.  (6)  If,  however,  the  agreement 
provides  that  the  tenant  shall  enter  on  a  certain  quarter- 
day  and  quit  on  another,  the  tenant  holds  under  the  terms 
of  the  lease  in  other  respects,  and  the  landlord  can  only 
put  an  end  to  the  tenancy  on  the  particular  quarter-day 
fixed  by  the  agreement,  (c)  But  where  the  agreement 
provided  that  the  lessor  should  not  turn  out  the  tenant 
so  long  as  he  paid  the  rent,  it  was  held  that  the  agreement 
either  purported  to  be  a  lease  for  life,  which  would  be 
void  as  not  being  creatable  by  parol  j  or,  if  it  operated  as 
a  tenancy  from  year  to  year,  was  necessarily  determinable 
by  either  party  on  giving  the  regular  notice  to  quit,  (d) 
And  the  tenancy  may  be  determined  by  the  six  months' 
notice  to  quit,  even  if  the  parol  agreement  is  that  two 
years'  notice  s^all  be  given,  (e) 

(a)  Chapman  v.  Tovmer,  6      2  Sm.  L.  0.  98;   De  Medina  v. 
M.  A  W.  100 ;  TreMS  v.  Sa/vage,      PoUon,  Holt,  N.  P.  47. 

4  B.  &  B.  36 ;  18  Jur.  680 ;  23  (d)  Doe  v.  Browne,  8  East, 

L,  J.  Q.  B.  339.  165 ;  but  see  Browne  v.  Warner, 

(b)  Berrey  v.  Lindley,  3  M.  &  14  Ves.  166 ;  In  re  King's  Lease- 
Gr.  49a  hold  Estates,  L.  B.  16,  Eq.  521. 

(c)  Doe  V.  Bell,  6  T.  R.  471 ;  (e)  Tooker  v.  Smith,  1  H.  & 

N.  732. 
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Cbaf.  I.  If  a  tenant  remain  in  possesBion  until  tlie  end  of  the 

Tenancj  de-     proposed  term,  he  ia  not  entitled  to  notice  to  qnit,  and 

MiToftem       mayhimeelf  qnitwithont  notice. (a)      And  the  &ct  that 

withoatnoiiee.  jj^g  void  agreement  provided  that  he  might  renew  the 

tenancy  npon  terms,  will  not  give  him  soch  an  intereat 

in  tlie  land  as  to  estitie  him  to  enforce  renewal.  (6) 

In  Berrey  t.  LindUy{<^  Coltman,  J.,  aaid  :— "A  party 
who  enters  under  an  agreement  void  by  the  Statute  of 
Fraads,  becomes  by  that  statute  tenant  at  will  to  the  owner, 
and  the  tensjicy  described  in  the  statnte  as  a  tenancy  at 
will  has  since  been  construed  to  enure  as  s  tenancy  from 
year  to  year.  But  such  a  tenant  may  quit  without  notice, 
and  be  ejected  without  notice,  at  the  expiration  of  the 
period  contemplated  in  the  agreement." 

(a)  Chapman  t.    Toumw,  6  (E>)  Doe  v.  Mqff'ait,  15  Q.  B. 

M.  &  W.  100;  Doe  T.  fiiroHon,  257. 

4  Bing.  Me ;    3VeM  v.  Savage,  (e)  3  U.   ft    Qr.   512,  4   Sc. 

4  E.  AB.  36.  (N.  E.)61. 


CHAPTER    II. 

SnBBENDBB. 

9  HE  third  section  of  the  Statute  of  Frands  pro-      ^"*'- 1'- 
yidea  that  no  leases,  estates,  or  interesta,  either  ABsgument, 
I  of  freehold  or  terms  of  years,  or  any  imcertam  aairender  of 
interest  of,  in,  to,  or  out  of  any  measuages,    *****" 
naoors,  lands,  tenements,  or  hereditaments,  shall  at  any 
time  he  aesigned,  granted,  or  smrendered,  onlesa  by  deed 
or  note  in  writing  signed  hy  the  party  ao  assigning,  grant- 
ing, or  surrendering  the  same,  or  their  agents  thereunto, 
lawfolly  authorized  hy  writing,  or  by  act  and  operation 
of  law.     By  8  &  9  Vict,  c.  106,  s.  S,  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  any  tenements  or 
hereditaments,  and  a  surrender  in  writing  of  an  interest 
in  any  tenements  or  hereditaments  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,  made  after  the  Ist  of 
October,  1845,  shall  be  void  at  law  unless  made  by  deed. 
Where  a  deed  is  not  required  by  this  section,  any  in- 
stmment  in  writing,  duly  signed,  and  ezpressing  an  im- 
mediate purpose  of  giving  up  the  estate  on  the  part  of 
the  tenant  if  accepted  by  the  landlord,  will  be  sufficient.(a) 

(a)  Woodf.   L.  A  T.  9th  Ed.      2  WUb.  26 ;  Smith  v.Mapleback, 
269,  dtiug  Farmer  v.  Bogert,      1  T.  B.  Ml ;  WeddaU  r.  Capet, 
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Chap.  II. 

Effect  of  the 
statute. 


Tenancy  from 
year  to  year 
cannot  be  as- 
signed by 
parol. 


The  effect  of  this  section  of  the  Statute  of  Frauds  is, 
not  to  dispense  with  any  evidence  required  by  the  common 
law,  but  to  add  to  its  provisions  somewhat  of  security,  by 
requiring  a  new  and  more  permanent  species  of  evidence. 
Wherever,  therefore,  at  common  law  a  deed  was  necessary, 
the  same  solemnity  is  still  requisite  under  this  Act ;  but 
with  respect  to  lands  and  tenements  in  possession,  which 
before  the  statute  might  have  been  surrendered  by  words 
only,  some  note  in  writing  duly  signed  was  by  the  statute 
rendered  essential  to  a  valid  surrender,  (a) 

A  tenancy  from  year  to  year  created  by  parol,  cannot 
be  assigned  by  parol,  (b)  and  it  appears  that  an  agreement 
by  a  lessee  for  the  transfer  of  his  interest  in  a  term  (not 
exceeding  three  years)  which,  not  being  in  writing,  is  in- 
valid as  an  assignment  by  the  statute,  cannot  operate  as 
an  under-lease ;  as  it  is  difficult  to  say,  that,  because  an 
agreement  is  by  parol,  and  therefore  cannot  operate  as 
an  assignment,  it  is  to  be  construed  to  give  a  less 
interest  than  the  parties  intended,  (c) 


1  M.  &  W.  60;  narri$on  v. 
Bladchurn,  17  C.  B.  (N.  S.) 
679,  680.  The  law  in  Ireland 
is  now  regulated  by  23  &  24 
Vict.  0. 154»  which  enacts  (b.  7), 
that  the  estate  of  any  tenant 
under  any  lease,  or  other  con- 
tract  of  tenancy,  shall  not  be 
smrendered  otherwise  than  by 
a  deed  executed,  or  note  in 
writing,  or  by  act  and  operation 
of  law;  and  also  (s.  9),  that 
the  estate  or  interest  of  any 
tenant  in  any  lands,  under  any 
lease,  or  other  contract  of  tenan> 
cy  shall  be  assigned,  granted. 


or  transmitted,  by  deed  exe- 
cuted, or  instrument  in  writing, 
signed  by  the  party  assigning 
or  granting  the  same,  or  his 
agent  thereto,  lawfolly  autho- 
rized in  writing,  or  by  devise, 
bequest,  or  act  and  operation 
of  law. 

(a)  Taylor  on  Evidence,  885^ 
Roberts  on  Frauds,  248. 

(&)  BoHing  v.  Ifor^ti,  1 
Gamp.  319. 

(c)  Barrett  v.  Bolph,  14  M.  & 
W.  348.  In  this  case  it  was 
said  that  the  decision  in  PouU* 
ney  v.  Holmei,  1  Str.  405,  was 
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If,  when  the  lessee  demises  the  whole  of  his  term  to      Chap.  ii. 
another,  the  parties  intend  to  contract"  the  relation  of  Effect  of  de- 
landlord  and  tenant,  the  transaction  may,  in  certain  cases,   ™j^  mj^^ 
be  supported  as  a  lease,  so  as  to  allow  the  lessor  to  bring  |®?*®  *"  ^J' 
an  action  for  use  and  occupation,  for  the  whole  of  such 
term,  although  the  lessee  has  given  notic6  to  quit  before 
the  expiration  of  the  term,  and  has  quitted  accordingly,  (a) 
and  although  the  lessor  is  unable  to  distrain  for  rent  in 
arrear  because  of  having  no  reversion.(&)      In  Poultney 
V.   Holmes,  {c)   a  lease  of  all  the  lessor's  interest  was 
supported  as  a  lease.     This  case  was  cited  as  valid,  but 
distinguished  in  Palmer  v.  Edwards,  {d)  which  decided 
that  an  instrument  expressed  to  be  an  assignment  may 
operate  as  such,  although  rent  is  thereby  reserved  to  the 
assignor.     In  Preeee  v.   Corrie,{e)   the  above  doctrine 
was  confirmed,  and  it  was  held  that  the  lessee  held  of 
the  lessor  though  there  was  no  reversion.     Pollock  v. 
Sktcy,  however,   can    hardly   be    considered    of  great 
authority,   afber  the  recent   decision   of  the   Court   of 
Common  Pleas  in  Beardman  v.  Wilson,  (/)  where  it  was  but  general 
held  that  an  under-lease  of  the  whole  term  amounts  to  founts  to  '* 
an  assignment.      In  that  case,  Bovill,  C.  J.,  said :—  "^ign'^eiit. 
"  As  far  back  as  the  year  1818  it  was  held,  in  Parmenter  v. 
Webber,  (g)  that  where  a  lessee  under-lets  for  the  whole 
residue  of  the  term,  it  amounts  to  an  assignment,  and  it 
was   there   treated  as  established  law.     In  a  note  to 


of    very    doabtfnl    aathority.  Taunt.  593 ;   Smith  v.  Maple^ 

especially  after  the  decision  in  hackj  1  T.  B.  441. 

Pwrnienier  v.  Webber,  8  Taunt.  (c)  1  Str.  405. 

593.  (d)  1  Doug.  187  n. 

(a)  Pollock  V.  Stacy,  9  Q.  B.  (e)  5  Bing.  24. 

1033.  (/)  Ii.  R.  4,  0.  P.  57. 

{b)  Parmenter  v.   Webber,  8  (g)  8  Taunt.  593. 
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Chap.  II.  Shepherd's  '  ToachBtone/(a)  the  law  is  stated  in  the  same 
way^  and  it  is  in  accordance  with  the  nsnal  practice  of 
conveyancers.  In  Wollaston  y.  Hakemll,{Jti)  the  same 
question  again  arose^  the  under-lease  in  that  case  being 
for  a  term  exceeding  that  of  the  original  lease,  and  after 
taking  time  to  consider,  Tindal,  C.  J.,  delivering  the 
judgment  of  the  Court,  said : — '  The  only  question  there- 
fore is,  whether,  if  a  lessee  for  ninety 'nine  years  demises 
for  a  longer  term,  such  demise  operates  in  law  as  an 
assignment,  and  we  entertain  no  doubt,  but  that  for 
a  very  long  period  the  law  has  been  held  that  it  has  such 
operation  and  may  be  so  treated  in  pleading/  I  think 
the  matter  must  be  considered  to  be  settled.  No  doubt 
the  question  was  sought  to  be  in  some  degree  raised  in 
Pollock  V.  Stacy,  but  there  the  action  was  brought  for 
use  and  occupation,  and  it  was  not  necessary  that  there 
should  have  been  any  actual  demise  or  assignment.  The 
only  question  was  whether  the  person  in  occupation  was 
liable  to  pay  rent.  There  was  no  deed  in  that  case  which 
could  act  as  an  assignment,  and  the  Court  say :  '  The 
parties  intended  to  contract  the  relation  of  landlord  and 
tenant.  This  they  were  at  liberty  to  do  by  law,  and  we 
therefore  carry  their  lawful  intention  into  effect.'  The 
case  was  decided  on  its  special  circuinstances.''(c) 
Definition  of         A  surrender  is  ''  a  yielding  up  of  an  estate  for  life  or 

surrender.  ,  .  . 

years,  to  him  that  hath  the  immediate  reversion  or  re- 
Lnier,  wherein  the  partdcnlar  estate  xnay  merge  or 
drown  by  mutual  agreement  between  them/'  (d)     "  But 

(a)  P.  266,  8th  ed.  584 ;  2  Yent.  206,  4  Bac.  Abr. 

(&)  3  M.  &  6r.  297.  209 ;  Burton  v.  Bwrday,  5  M.  & 

(c)  Aadsee(7o^6V.£tcAar(^  P.  785 ;  7  Bing.  745;  Thorn  v. 

ion,  7  Exch.  151.  Woolcombe^  3  B.  &  Ad.  586. 
((Q  Go.  Litt.  337,  b.  Perk.  s. 
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haying  regard  to  strangers  who  were  not  parties  or  Chap.  ii. 
privies  thereunto ;  lest  by  a  yolnntaTj  snrrender  they  Pnor  interests 
may  receive  prejudice  touching  any  right  or  interest  they 
had  before  the  surrender^  the  estate  surrendered  hath  in 
consideration  of  law  a  continnance/'  (a)  and  therefore^  al-* 
though  a  snrrender  of  a  life  estate  to  the  owner  of  the  fee 
is  as  between  the  parties  an  extingnishment  of  the  estate 
surrendered,  yet  it  may  have  continuance  to  uphold  a 
prior  interest  derived  under  it,(&)  for  there  is  no  privity 
of  contract  between  the  original  lessor  and  the  sub-les- 
see, (c)  Where  the  defendant  held  two  plots  of  land,  B 
and  C,  under  a  lease  which  contained  a  covenant  to  build 
the  houses  not  less  than  thirty  feet  apart,  the  effect  of 
which  was  to  secure  to  the  houses  on  plot  B  a  sea-view 
over  plot  C,  and  H,  having  entered  into  a  treaty  with  the 
defendant  for  the  under-lease  of  plot  B,  made  inquiries  of 
the  defendant  as  to  what  could  be  built  on  the  land  in 
firont,  to  which  the  defendant  replied  that  he  (the  defend- 
ant) could  not  build  on  C  closer  than  thirty  feet,  as  his 
lease  did  not  allow  it,  and  H  after  having  inspected  the 
original  lease  took  an  under-lease  of  plot  B,  containing  a 
covenant  by  the  defendant  that  he,  his  executors,  adminis- 
trators, and  assigns,  would  observe  the  lessee^s  covenants 
in  the  original  lease ;  and  the  defendant  afterwards  surren- 
dered his  lease  to  the  ground  landlord,  took  a  new  lease 
not  containing  the  old  restrictions,  and  commenced  build- 
ing on  plot  C  in  a  way  which  would  obstruct  the  sea-view 
from  houses  on  plot  B  belonging  to  the  plaintiff,  who  was 
the  assignee  of  H ;  it  was  held  that  the  right  of  H  under 

(a)  Go.  litt.  338  b. ;  Da/ven'  (c)  Pleasant    v.  Beniont  14 

porfi  Cage,  8  Co.  146  b.  East,  237 ;  Torriwno  v.  Young, 

(h)  Doe  V.  Pyke,  5  M.  A  S.  6  0.  &  P.  8. 
146. 
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Chap.  II.  the  defendant's  coyenants  to  observe  the  covenants  in  the 
original  lease,  was  not  affected  by  the  surrender,  and  that 
the  plaintiff  was  on  that  ground  entitled  to  an  injunction 
to  restrain  the  defendant  from  building  in  contravention 
of  those  covenants,  (a) 
tenMrfrrai  ^  demise  by  a  tenant  from  year  to  year  to  another  also 

year  to  year,     to  hold  from  year  to  year,  is  a  demise  from  year  to  year 

during  the  continuance  of  the  original  demise,  although 
at  the  time  of  making  the  contract  no  such  qualification 
is  mentioned,  for  although  the  lessee  might  surrender, 
his  estate  would  as  to  the  under-lessee  have  contin- 
uance, {b) 
Sub-leaseemay       If  the  Bub-lessce  is  informed  of  the  surrender  and 

acquiesce. 

acquiesces  in  it,  he  will  be  bound  by  it,(c)  and  a  lessee 
cannot  by  a  voluntary  act  of  surrender  defeat  the  rights 
of  mortgagees  to  enter  and  remove  fiLxtures.(<2) 
Difference  be-        The  party  makinir  the  surrender  is  called  the  surren> 

tween  sur-  r       ^  o 

render  and        dcror,  and  the  party  to  whom  it  is  made  the  surrenderee. 

release. 

It  differs  from  a  release  in  this  respect,  that  the  release 
operates  by  the  greater  estate  descending  upon  the  less : 
whereas  a  surrender  is  the  falling  of  a  less  estate  into 
a  greater.(e) 
Lessee  reserr-       jf  ^  lessee  reserves  to  himself  any  part  of  the  estate 

inf^  interest  •'    ^ 

not  good  it  is  not  a  good  surrender,  as  if  he  grants  all  his  term 

surrender.  " 

to  the  lessor  except  the  last  year,  month,  or  day.  (/) 

(a)  PiggoH  v.  Stratton,  1  De  (e)  Woodf.  L.  &  T.  9th  ed. 
G.  r.  &  J.  83.  p.  1167,  citing  Smith  v.  Ifopfo- 

(b)  Pike  V.  Eyre,  9  B.  &  C.  ha4ik,  1  T.  B.  441 ;    WilUams  r. 
909;  4Mann.  &  E.  661.  Sawyer,  3  Bred.  &  B.  70;    6 

(c)  Lambert  v.  McDonnell,  15  Moore,  226. 

Ir.  0.  L.  E.  136.  (/)  Com.  Dig.  tit.  Surrender 

((2)  The  London  Di*cotmt  Co.      (H.)    Bac.    Abr.    tit.    Leases 
V.  Drahe,  6  C.  B.  (N.  S.)  798.        (s.  3). 
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A  snirender  does  not  operate  as  snch  unless  it  is  ac-      Chap.  II. 
cepted  by  the  reversioner,  (a)  Reversioner 

A  J  ij.i»i»x  ±.  1       must  accept, 

surrender^  properly  taken^  is  of  two  sorts^  namely  Surrenders  are 

a  surrender  in  deed,  or  by  express  words,  and  a  sui-  ^f'^^^^- 
render  in  law,  wrought  by  consequent  operation  of  law.  (6) 
The  proper  operative  words  of  a  surrender  are,  "  sur-  Proper  opera- 
render  and  yield  up.''  (c)  But  in  an  express  surrender,  **^®  ^^^  "' 
it  is  not  necessary  to  use  the  formal  word  '^  surrender '' 
in  the  conveyance ;  any  words  whereby  the  intent  and 
agreement  of  the  parties  may  appear  will  be  sufficient  to 
work  a  surrender ;  and  the  law  will  direct  the  operation 
and  construction  of  the  words  accordingly.  (cZ)  If  a  lessee 
for  life  or  years  grant  all  his  estate  to  his  lessor,  that  is  a 
surrender  .(e)  In  Farmer  v.  Sogers  (/)  A  B  by  deed  in- 
dented, mortgaged  lands  to  G  D  for  five  hundred  years, 
with  a  proviso  for  cesser  on  payment  of  £500  and  interest 
upon  a  certain  day.  This  mortgage  was  set  up  as  a  de- 
fence to  an  action  of  ejectment,  when  the  deed  appeared 
to  contain  the  following  indorsement :  '^  Received  this  — 
day  of  March,  1738,  (being  after  the  day  limited  by  the 
proviso),  of  A  B,  so  much  money  for  all  principal  money 
and  interest  till  this  day ;  and  I  do  release  the  said  A  B^ 
and  discharge  the  within-mortgaged  premises  from  the 
term  of  five  hundred  years."  Signed  by  C  D  the  mort- 
gtLgee.  The  indorsement  was  held  to  be  a  sufficient 
surrender  of  the  term,  the  Court  observing  that  the  words 

(a)  Oolle$    V.    Evanaon,    19      Bred.  &  B.  70 ;  6  Moore,  226 ; 
C.  B.  (N.  S.)  382,  per  Byles,  J.      Doe  v.  8lagg,  6  Bing.  (N.  C.) 

(b)  Co.  Litt.  338  a.  564 ;    7  Scott,  690 ;  and  see  2 

(c)  Woodf.  L.  &  T.  9th  ed.  Boll.  Abr.  497  (H.)  pi.  1. 
267.  (e)  2  Roll.  Abr.  497 ;  pi.  16. 

(d)  1    Wme.    Saund.    289,  Q)  2  Wils.  26,  27. 
citing   W%U%am»  v.  Sawyer,  3 
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Chap.  II.  '^  release  and  discharge  the  term  of  five  hundred  years, 
were  much  stronger  than  words  which,  in  many  cases, 
had  amounted  to  a  surrender,  ut  res  magis  vcdeat  qtuMn 
pereat. 

Where  a  lease  came  into  the  hands  of  the  original 
lessor  by  an  agreement  between  him  and  the  assignee  of 
the  original  lessee,  "  that  the  lessor  should  leave  the 
premises  as  mentioned  in  the  lease,  and  should  pay 
a  particular   sum  oyer  and   aboye  the  rent,   annually 
towards  the  goodwill  already  paid  by  such  assignee,^' 
the  agreement  was  held  to  operate  as   a  surrender  of 
the  whole  term,  and  the  sum  mentioned  in  the  agree- 
ment was  considered  as  a  sum  to  be  paid  annually  in 
gross,  (a) 
Estate  created       Where  the  estate  may  commence  without  deed,  it  may 
may  be  sar-      be  Surrendered  without  deed,  (b)  as  for  example,  an  estate 
out  d'e'^.''*''''  for  life  of  knds,  which  may  be  surrendered  without  deed, 
and  without  livery  of  seisin ;  because  it  is  but  a  yielding 
or  a  restoring  of  the  estate  again  to  him  in  the  immediate 
5eciu  where      reversion  or  remainder.(c)     But  an  estate  for  life  or 

estate  most  be  ^  j_t  •  i  •  t     f      •  ii  <•  <•! 

created  by        years  of  things  which  be  in  grant  whereof  a  particular 
^   *  estate  cannot  commence  without  deed,  cannot  be  sur- 

rendered without  deed.  ((2) 
Effect  of  Bur-         A  surrender  immediately  diverts  the  estate  out  of  the 

zeoder 

surrenderor,  and  vests  it  in  the  surrenderee ;  for  this  is  a 
conveyance  at  common  law,  to  the  perfection  of  which  no 

(a)  SnvUh   v.  MaplebcLck,   1      wright  v.  PinJcney,  ih,  272. 

T.  B.441.  (d)  Shep.  Touch.  397;    Co. 

(b)  Go.  Litt.  338  a ;  Farmer  Litt.  338  a ;  PerMm  v.  PerhinB^ 
v.  Bogera,  2  Wils.  26.  Cro.  Eliz.  269 ;  Lyon  v.  Beed^ 

(c)  Co.  Litt.  338  a ;  WiUton  13  M.  &  W.  310,  13  L.  J.  Ex. 
V.  PUhney,  1  Vent.  242 ;  Cart-  377. 


SUHRBNDER.  33 

other  act  ia  requisite  but  the  bare  grant ;  and  though  it  Chap.  ll. 
be  tme  that  every  grant  is  a  contract^  and  there  must  be 
an  €tctus  contra  actum,  or  a  mutual  consent;  yet  that  con- 
sent is  implied ;  a  gift  imports  a  benefit,  and  an  assumpsit 
to  take  a  benefit  may  well  be  presumed,  and  there  is  the 
same  reason  why  a  surrender  should  vest  the  estate  be- 
fore notice  or  agreement,  as  why  a  grant  of  goods  should 
Test  a  property,  or  sealing  of  a  bond  to  another  in  his 
absence  should  be  the  obligee's  bond  inmiediately,  with- 
out notice,  (a) 

A  surrender,  like  any  other  conveyance,  may  be  made  Samnder  on 
upon  condition ;  (6)   and  if  the  condition  is  broken  the  ^uirMtlte' 
particular  estate  may  be  revested,  (c)  whether  the  surren-  ™*^  reyert, 
der  be  express  or  implied,  (d)  and  the  landlord's  right  to 
distrain  will  continue.   Thus,  where  a  tenant  from  year  to 
year  entered  into  a  conditional  agreement  with  his  land- 
lord to  surrender,  which  was  never  acted  upon,  it  was 
held  that  there  was  no  surrender,  {e) 

There  cannot  be  a  surrender  of  an  estate  in  possession.  No  surrender 
to  take  eflfect  in  futuro.{f)     A  lessee  for  years  to  begin  Zf^l^"^ 
presently  cannot  till  entry  or  waiver  of  the  possession  by 
the  lessor,  merge  or  drown  the  same  by  any  express  sur- 
render :  because  till  entry  there  is  no  reversion  wherein 


(a)  Thompson   v.  Leack^    2  (f)  Coupland  v,  Maynard,  12 

Salk.  617.  East.  134 ;  Johnston  v.  HuddU- 

(h)  Feik.  s.  624.  iione,  4,  B.&  G.  922,  7  D.  &  B. 

(e)  Ca  Litt.  218  b.  411 ;  Weddcdl  v.  Capes,  1  H.  & 

(«0  J)os  V.  Poole,  11  Q.  B.  W.  50  ;  Doe  v.  MUward,  3  M.  & 

716;17L.J.Q.B.143;  and  see  W.  332,  7  L.  J.  (N,  S.)Ex.67; 

Loyd  y.  Langford,  2  Mod.  176.  Foquei  v.  Moore,  7  Ex.  870,  22 

(6)  Coupland  v.  Maynard^  12  L.  J.  Ex.  35 ;  and  see  Beuell  v. 

East  134 ;  and  see  Cocking  v.  Landsh&rg,  7  Q.  B.  638 ;  14  L.  J. 

Ward,  1  C.  R  86a  Q.  B.  365. 
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Chap.  II.  the  possession  may  drown^  but  if  the  lessee  enter  and 
assign  his  estate  to  another,  such  assignee  before  entry 
may  surrender  his  estate  to  the  lessor,  because  by  the 
entry  of  the  lessee  the  possession  is  severed  and  divided 
from  the  reversion,  which  possession  being  by  the  assign- 
ment transferred  to  the  assignee,  may  without  any  other 
entry,  be  surrendered  and  drown  in  the  reversion,  (a) 
Unless  estate         If  a  lease  for  years  be  made,  to  be^in  at  Michaelmas 

not  in  posses- 

sion.  next,  this  future  interest  cannot  be  surrendered ;  but  if 

the  lessee  before  Michaelmas  take  a  new  lease  for  years, 
either  to  begin  presently  or  at  Michaelmas,  this  is  a  sur- 
render in  law  of  the  first  lease,  (b)  A  lessee  for  years  of 
a  term  to  begin  at  a  day  to  come,  cannot  surrender  it  by 
an  actual  surrender  before  the  day  the  term  begins,  as  he 
may  by  a  surrender  in  law.  (c) 

Surrender  for         ipj^Q  flurrender  of  a  lease  will  not  afifect  an  ezistinfir 

the  puipose  of  ^  ^^ 

renewal.  sub-leaso.  (d)       Formerly,  if  a  lessee  created  out  of  his 

estate  an  under-lease  for  a  less  term,  and  surrendered 
his  immediate  reversion  to  his  own  reversioner,  as  his  es- 
tate became  merged,  there  was  no  reversion  on  the  sub- 
lease, and  the  rent  as  incident  to  such  reversion  ceased.  (<;) 
As  regards  surrenders  for  the  purpose  of  renewal,  it  is 

4  Geo.  II.  c.  provided  by  4  Geo.  II.  c.  28,  s.  6,*  that  in  case  any  lease 
shall  be  duly  surrendered  in  order  to  be  renewed,  and  a 
new  lease  made  and  executed  by  the  chief  landlord,  or 
landlords,  the  same  new  lease  shall,  without  a  surrender 


(a)  Bac.  Abr.  tit  Leases  (S.)  2 ;  v.  Martin,  Ih.  605. 
and  see  Doe  v.  Walker,  7  D.  &  (d)  See  ante,  pi  29. 

Bw  487 ;  5  E  &  0.  IIL  («)  ThreW  v.  Barton,  MooPe, 

(6)  Baa  Abr.  tit  Leases  (S.)  2;  94;  Shop.  Touch.  301 ;  Wehb  ir, 

ShepL  Touob.  8021  EuueU,  3  T.  B.  393 ;  Burton  v. 

(c)  Shept  Toach.  304 ;  Ive  v.  Barclay,  7  Bing.  756,  5  M.  A  P. 

Sams,  Gro.  Eliz.  521 ;  Hutehim  785. 
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of  all  or  any  of  the  under-leases,  be  as  good  and  valid  to  Chap.  il. 
all  intents  and  purposes,  as  if  aU  the  under-leases  derived 
thereout  had  been  likewise  surrendered  at  or  before  the 
taking  of  such  new  lease  ;  and  all  and  every  person  and 
persons,  in  whom  any  estate  for  life,  or  lives,  shall  from 
time  to  time  be  vested  by  virtue  of  such  new  lease,  and 
his,  her,  and  their  executors  and  administrators  shall  be 
entitled  to  the  rents,  covenants,  and  duties,  and  have  like 
remedy  for  the  recovery  thereof;  and  the  under-lessees 
shall  hold  the  messuages,  &c.,  in  the  respective  under*leases 
comprised,  as  if  the  original  leases,  out  of  which  the  under- 
leaaes  are  derived,  had  been  kept  on  foot  and  continued ; 
and  the  chief  landlord  and  landlords,  shall  have,  and  be 
entitled  to  such  and  the  same  remedy,  by  distress  or  entry 
in  and  upon  the  messuages,  &c.,  for  the  rents  and  duties 
reserved  by  such  new  lease,  so  far  as  the  same  exceed  not 
the  rents  and  duties  reserved  in  the  lease  out  of  which 
the  under-lease  was  derived,  as  they  would  have  had  in 
case  such  former  lease  had  been  still  continued,  or  as  they 
would  have  had  in  case  the  under-leases  had  been  renewed 
under  such  new  principal  lease. 

The  object  of  the  legislature  in  framing  this  clause  Object  of 
appears  to  have  been  to  place  all  parties  as  to  every 
matter  in  the  same  situation  as  if  no  surrender  had  taken 
place,  (a) 

And  now  by  8  &  9  Vict.  c.  106,  it  is  enacted  (6)  that  a  &  9  Vict,  c 
when  the ''  reversion  expectant  on  a  lease  made  either  be- 
fore or  after  the  passing  of  the  Act,  shall,  after  the  1st  of 
October,  1845,  be  surrendered  or  merge,  the  estate  which 
shall  for  the  time  being  confer  as  against  the  tenant  under 

(a)  Doe  V.  MarcheUi,  1  B.  &      &  C.  892;   Re  Ford'i  Eitaie, 
Ad.  721,  per  Lord  Tenterden,      L.  B.  8  Eq.  809. 
C.  J. ;  Oowim  v.  PhUUpe,  8  H.         {h)  S.  9. 


36 


STATUTE  OF  FRAUDS. 


Cbap.  II. 


Writmg  must 
be  properly 
•temped* 


Requisites  to 
good  sur- 
render. 


the  same  lease  tihe  next  vested  right  to  the  same  tene- 
ments or  hereditaments^  &c.j  shallj  to  the  extent  and  for 
the  purpose  of  preserving  such  incidents  to  and  obliga- 
tions on  the  same  reversion  as,  but  for  the  surrender  or 
merger  thereof,  would  have  sabsisted,  be  deemed  the  re* 
version  expectant  on  the  same  lease.'' 

The  deed  or  note  in  writing  must  be  properly 
stamped,  (a)  By  13  &  14  Vict.  c.  97,  and  23  &  24  Yict. 
c.  Ill,  a  surrender  of  a  lease  upon  any  other  occasion 
than  a  sale  or  mortgage,  is  charged  with  a  duty  equal  to 
the  ctd  valorem  dufy,  with  which  a  similar  lease  would  be 
chargeable  under  the  acts,  and  it  is  provided  that  no 
higher  duty  than  £1  15«.  shall  be  charged,  (b) 

To  make  a  good  surrender  by  deed  of  lands,  and  to 
make  them  pass  by  such  a  surrender,  these  things  are  first 
of  all  required :  (1)  That  the  surrenderor  be  a  person 
able  to  grant  and  make,  and  the  surrenderee,  a  person 
capable  and  able  to  take  and  receive  or  surrender,  and 
that  they  both  have  such  estates  as  are  capable  of  a  sur- 
render; and  for  this  purpose  that  the  surrenderor  have 
an  estate  in  possession  [or  rather  an  actual  vested  estate] 
of  the  thing  surrendered  at  the  time  of  the  surrender 
made,  and  not  a  bare  right  thereunto  only.  (2)  That 
the  surrender  be  to  him  that  hath  the  next  immediate 
estate  in  remainder  or  reversion,  and  that  there  be  no 
intervenient  estate  coming  between.  (3)  That  there  be 
a  privity  of  estate  between  the  surrenderor  and  the  sur- 
renderee. (4)  That  the  surrenderee  have  a  higher  and 
greater  estate  in  the  thing  surrendered  than  the  surren- 


(a)*  Farmer  v.  Bogert,  2  Wils. 
26 ;  WiUiami  T.Sawyer,  8  Brod. 
&  E  70 ;  Dm  V.  8tagg,  5  Bing. 


(N.  G.)  564 ;  7  Scott.  690. 

Q))  See  Woodf.  L.  &  T.  pp^ 
993,  999,  8th  Ed. 
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deror  has  [or  an  estate  equally  Iarge]j  so  that  the  estate  Cdaf.  ii. 
of  the  surrenderor  may  be  drowned  therein.  (5)  That 
he  have  the  estate  in  his  own  right,  and  not  in  the  right 
of  another.  (6)  And  that  he  be  sole  seised  of  the 
estate  in  remainder  or  reversion,  and  not  in  joint  ten- 
anc7.(a) 

A  lessee  for  years  may  surrender  to  him  who  has  the  To  whom  sur- 
reversion  only  for  years ;  though  the  lease  be  for  several 
years  and  the  reversioner  has  it  only  for  one  year  or  a 
less  term.(&) 

Those  persons  who  are  disabled  to  grant  are  unable  to  Who  may 
surrender ;  and  such  persons  as  are  disabled  to  take  by 
a  grant  are  unable  to  take  by  a  surrender,  (c)  A  sub- 
lessee cannot  surrender  to  the  original  lessor,  by  reason 
of  the  intermediate  interest,  but  the  lessee  may  surrender 
to  the  lessor  and  then  the  sub-lessee  Hkewise,  because 
then  Us  lease  is  become  immediate  to  the  reversion  of 
the  le8Sor.(cI) 

If  a  husband  have  a  lease  or  estate  for  years  in  the 
right  of  his  wife,  he  alone,  or  he  and  his  wife  together,  may 
surrender  this  lease.  But  if  the  husband  have  an  estate 
for  life  in  the  right  of  his  wife,  being  tenant  in  dower  or 
otherwise,  and  he  alone,  or  he  and  she  together,  surrender 
this,  the  surrender  is  good  only  during  the  life  of  the 
husband,  except  it  be  made  by  fine,  nor  even  if  there  be  a 
Sue  unless  the  wife  join,  {e)  One  executor  may  surrender 
an  estate  or  lease  for  years  which  the  executors  have  in 

(a)  Shepi  Tench.  903.  v.  Wickwcvr,  Li  B.  1  Bq.  68, 403. 

(()  ffitghes  y.  Eohotham,  Cm  (c)  Wood£  L.  &  T.  9th  Ed. 

Eliz.  302 ;  Bighion  v.  OreewoU,  277 ;  Shep.  Toach.  30a 

2  Ventw  326,  327  ;  CTidUoner  v.  {d)  Baa   Abr.     tit    Leases 

JDatfU,  1  Ld.  Baym.  402;  Baa  (S.)  2. 

Abr.  tit  Leases  (S.)  2 ;  Edwa/rdt  (0)  Shep.  Touch.  303. 
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Chap.  II.  the  right  of  their  testator,  (a)  One  joint-tenant  cannot 
'  sorrender  to  another  joint-tenant^  but  a  release  is  the 
proper  assurance  between  them,  {b)  Where  the  lessee  of 
premises  under  a  covenant  of  re-entry  if  the  rent  should 
be  in  arrear  twenty-eight  days,  died  in  bad  circumstances, 
and  his  brother  administered  de  son  tort,  and  agreed  with 
the  landlord  to  give  him  possession  and  suffer  the  lease 
to  be  cancelled  on  his  abandoning  the  rent,  which  was 
twenty-eight  days  in  arrear,  and  took  out  letters  of  admin- 
istration, it  was  held  that  the  agreement  of  the  brother 
made  as  administrator  de  son  tort,  did  not  conclude  him 
as  rightful  administrator,  nor  give  a  right  of  possession 
to  the  landlord  who  had  entered  under  the  agreement,  but 
who  had  not  made  any  formal  claim  in  respect  of  the 
forfeiture,  nor  taken  a  regular  surrender  of  the  lease,  (c) 

Where  a  lessee  gave  up  possession  on  the  last  day  of 
the  term  to  a  trustee  to  whom  he  had  been  in  the  habit 
of  paying  his  rent  and  not  to  the  person  having  the  legal 
estate,  it  was  held  there  was  no  surrender  .((2)  So  a  sur- 
render to  sequestrators  is  not  sufficient  («) 

The  surrender  of  an  infant  lessee  by  deed  is  void ;  but 
his  surrender  in  law  by  the  acceptance  of  a  new  lease  is 
good,  if  such  new  lease  increase  his  term  or  decrease  his 
rent.  {/) 
Cancelling  Siuco  th^  Statute  of  Frauds,  a  lease  for  years  cannot 

surrender.        bo  surrendered  by  cancelling,  without  writing,  because 
the  intention  of  the  statute  was  to  take  away  the  former 

(a)  Shep.  Touch.  30a  («)  Corniih  v.  SeareU,  8  R 

(h)  Ift.  303^  &  C.  471 

(c)  Dee  V.  Glenn,  1  A.  &  R  (/)  Lloyd  r.  Gregory,  Cro. 
49.  Car.  501 ;  see  Zottch  v.  PanonM, 

(d)  Ackland  v.  Lutley,  9  A.  &      3  Burr.  1794. 
R879. 
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manner  of  transferring  interests  in  lands  by  signs  ^  symbols^      Chap.  II. 

and  words  only ;  and  therefore  as  a  livery  and  seisin  on 

a  parol  feofiment^  was  a  sign  of  passing  the  freehold 

before  the  statute^  bnt  is  now  taken  away  by  the  statute ; 

so  the  cancelling  of  a  lease  was  a  sign  of  surrender  before 

the  statute^  but  is  now  taken  away  unless  there  is  a 

writing  under  the  hand  of  the  party,  (a)     And  it  appears 

that  the  rule  is  the  same  whether  the  deed  relates  to 

things  lying  in  livery  or  to  those  which  lie  in  grant,  (b) 

The  deed  is  evidence  of  title^  and  if  it  is  lost  secondary 

evidence  may  be  produced  to  show  thegrant.(c)     More* 

over^  alterations  in  a  deed  do  not  prevent  it  from  being 

received  in  evidence,  (d)     Where  premises  were  demised 

to  B^  which  he  again  demised  to  G,  and  subsequently 

sold  his  interest  to  D^  upon  which  D  obtained  a  new 

lease  from  A,  the  first  lease  having  been  cancelled,  it  was 

held  that  B's  interest  had  not  been  surrendered,  (e)     The 

&df  that  the  lessor  has  the  lease  in  his  possession  in  a 

cancelled  state  does  not  prove  a  surrender,  but  he  must 

show  a  surrender  by  deed  or  note  in  writing. 

Nor  is  it  prima  fade  evidence  that  there  was  a  surren-  Nor  evidence 

•  •//.\Tfc  1  11  of  aurrender. 

der  by  deed  or  note  m  writing.  (/)      But  where  the  lease  Unless  other 
was  produced  from  the  lessee^s  custody  with  the  seals 
torn  off,  and  it  was  proved  to  be  the  custom  to  send  in  old 
leases  to  the  lessor's  office  before  a  renewal  was  made. 


(a)  Magenm$  v.    Mctc    CM'  (c)  Bolton  v.  Bp.  of  Oarlisle, 

lough,  Gib.  Eq.  Eep.  236,  per  2  H.  Bl  263. 

Gilbert,  0.  B. ;   Boe  v.  Ahp.  of  (d)  8tetoa/rt  v.  Aston,  8  Ir.  0. 

York,  6  East,  86.  L.  B.  35. 

(6)  BoUon  V.  Bp.  of  OarUile,  (e)  Wootley  v.  Qregory,  2  Y. 

2  R  BL  263,  264 ;  Walker  v.  &  J.  636. 

BfUhardion,  2  M.  &  W.  892  ;  6  (/)  I>oe  v.  Thomas,  9  B.  &  C. 

K  J.  (N.  S.)  Ex  229.  288 ;  4  Mann  <&  B.  2ia 
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Cbap.  II.     which  old  leases  were  thereupon  cancelled^  it  was  held 
that  there  was  evidence  firom  which  the  jury  might  pre- 
sume a  surrender  by  operation  of  law.(a) 
Cancelling  by        So  the  cancelling  a  lease  by  the  mutual  consent  of  both 
sent  not  our-     parties  does  not  destroy  the  estates  abready  vested  or 
^^  their  incidents,  and  the  lessor  may  th^efore  maintain  an 

action  of  debt  for  the  recovery  of  the  rent,  (b) 
Definition  of         A  Surrender  by  ''act  and  operation  of  law''  may  be 
act  ud^^^  defined  as  a  surrender  effected  by  the  construction  put  by 
tion  o     w.       ^^  Courts  on  the  acts  of  the  parties,  in  order  to  give 
those  acts  the  effect  substantially  intended  by  them ;  and 
when  the  Courts  see  that  the  acts  of  the  parties  cannot 
have  any  operation  except  by  holding  that  a  surrender 
has  taken  place,  they  hold  it  to  have  taken  place  ac- 
cordingly, (e) 
Cases  towhich       The  cases  to  which  these  words  are  to  be  applied  are 
applied.  thoso  ''  where  the  owner  of  a  particular  estate  has  been  a 

party  to  some  act,  the  validity  of  which  he  is  by  law  after- 
EstoppeL  wards  estopped  from  disputing,  and  which  would  not  be 
valid  if  his  particular  estate  had  continued  to  exist.  There 
the  law  treats  the  doing  of  such  an  act  as  amounting  to  a 
surrender.  The  acts  in  pais  which  bind  parties  by  way 
of  estoppel  are  all  acts  which  anciently  really  were,  and  in 
contemplation  of  law  have  always  continued  to  be,  acts  of 
notoriety  not  less  formal  and  solenm  than  the  execution  of 
a  deed,  such  as  livery,  entry,  acceptance  of  an  estate,  and 
the  like.  Whether  a  party  had  or  had  not  concurred  in  an 
act  of  this  sort  was  deemed  a  matter  which  there  could 

(a)  Waiker  v.  Bichard$on,  2  EL  &  C.  288 ;  4  Mann.  &  B.  2ia 
M.  &  W.  882 ;  6  L.  J.  (N.  S.)  (c)  Lynch  v.  Lynch,  6  Ir.  L. 

Ex.  229.  B.  136,  per  Brady,  C.  K  ;  see 

(h)  Ward  v.  Xd  LwnOey,  5  Cannany.  Hartley,  9  G.  £L  634  ; 

a  &  N.  87;  Doe  v.  Thomas,  9  19  L.  J.  C.  P.  32a 
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be  no  difficulty  in  ascertaining,  and  then  the  legal  conse-     Cbap.  ll. 
quences  followed."  (a)  The  surrender  is  presumed  to  have 
preceded  the  act  to  which  the  tenant  is  party.  (6) 

A  tenant  for  a  definite  term  of  years  will  not  forfeit  DucUumer. 
his  term  by  orally  refusing,  upon  demand  of  the  rent 
made  by  his  landlord,  to  pay  the  rent,  and  disclaiming 
ha  landlord's  title,  (c) 

A  parol  agreement  by  the  tenant  to  pay  an  additional  Agreement  to 
rent  will  not  have  the  effect  of  creating  a  new  tenancy,  (a)   ieau 
So  a  parol  agreement  by  the  landlord  to  lay  out  money  Bj  landlord  to 
on  the  premises,  the  tenant  paying  an  increased  rent  or 
a  per  centage  on  the  outlay,  does  not  create  a  new  demise 
so  as  to  amount  to  a  surrender  of  the  then  existing  term, 
for  it  cannot  be  supposed  to  be  in  the  contemplation 
either  of  the  landlord  or  tenant  that  the  old  lease  should 
be  at  an  end,  and  that  instead  of  it  a  new  lease  should  be 
created,  which  being  by  parol  would  only  have  the  effect 
of  a  lease  at  will,  {e) 

An  agreement  by  the  tenant  to  purchase  the  premises  Agreement  to 
from  the  landlord  does  not  amount  to  a  surrender,(/)  as 
there  is  an  implied  condition  in  the  contract  that  the 
landlord  shall  make  out  a  good  title ;  but  the  contract 
may  be  so  specially  worded  as  to  be  an  abselute  contract 


pturcliase. 


(a)  Lyon  ▼.  Beed,  13  M.  & 
W.  306,  309,  13  L.  J.  Ex.  377, 
per  Parke,  B. ;  see  also  BeueU  v. 
Land$bergy  7  Q.  B.  638 ;  Nio 
keOM  Y.  Atheritone,   10  Q.  B. 

(5)  Cannan  t.  HaHUy,  9  G. 
R  634, 11.0. 

(c)  Doe  v.  WeOt,  10  A  &  E. 
435. 

(d)  Geehie  v.  Monk,  1  C.  & 


K  307  ;  Doe  v.  Goehie,  5  Q.  B. 
841 ;  Crowley  v.  Vitiy,  7  Exch. 
319. 

(0)  Donellan  v.  Bead,  SB.& 
Ad.  905 ;  Lambert  v.  Norrie,  2 
M.  &  W.  335. 

(/)  Tarte  v.  Darby,  15  M.  A 
W.  601,  15  L.  J.  Ex.  326 ;  and 
see  Hamerton  v.  Steady  3  B.  & 
C.  483,  per  Littledale. 


42  STATUTE  OF   FRAUDS. 

Chap.  II.      for  porchaBe^  whether  the  vendor  shows  a  g^ood  title  or 
not.  (a) 
Detennination        A  tenancy  from  year  to  year  cannot  be  determined 

of  tenancy 

from  year  to  nnless  there  be  either  a  legal  notice  to  quit^  or  a  sur- 
render  in  writing  or  by  operation  of  law.  (6)  And  such 
a  tenancy  cannot  therefore  be  determined  by  a  pHrol  li- 
cense from  the  landlord  to  qnit  in  the  middle  of  a  quarter 
although  the  tenant  leaves  the  premises,  as  there  is  a  sub- 
sisting term  in  the  premises  which  can  only  be  surrendered 
by  deed  or  note  in  writing,  or  by  act  and  operation  of 
law.  (c) 

Ineffectual  |^or  cau  such  a  tenancy  be  determined  by  an  ineffectual 

notice  to  quit. 

notice  to  quit,  and  the  tenanrs  quitting  accordingly,  if 
the  landlord  does  not  accept  possession.  Where  a  tenant 
from  year  to  year,  by  a  Lady  Day  holding,  agreed  by 
parol  with  his  landlord's  agent  to  quit  at  the  ensuing 
Lady  Day,  which  was  within  half-a-year ;  and  the  premises 
were  re-let  by  auction,  at  which  the  tenant  attended  and 
bid,  but  the  new  tenant  was  not  put  into  possession,  it 
was  held  that  the  tenancy  was  not  determined,  there  not 
having  been  either  a  sufficient  notice  to  quit,  or  a  surrender 
by  operation  of  law.  {d)  So  where  the  tenant  gave  a  parol 
notice  to  the  landlord  less  than  six  months  before  the 
25th  of  March  that  he  would  quit  on  that  day,  and  the 
landlord  verbally  accepted  and  assented  to  the  notice,  it 
was  held  that  there  had  been  no  surrender,  (e)      Again, 

(a)  Doe  V.  Stanion,  1  M.  &  (d)  Doe  v.  Johwtone,  M'Clel 

W.  695,  701;  Tyr.  &  Gr.  1065 ;  &  Y.  14L 

5  L.  J.  (N.  S.)  Ex.  258.  (e)  Johnstone  v.  HuddlettonA^ 

(h)  Doe  V.  Bidout,  5  Taunt  4  B.  &  C.  922 ;  7  D.  &  K.  411 ; 

519.  and  see  Doe  v.  MUward,  3  M.  & 

(c)  Mollett     V.     Brayne,    2  W.  328 ;  BesseU  v.  Landsherg,  7 

Camp.  103  ;  TItonison  v.  WUuon,  Q.  R  63a 
2  Stark.  379. 
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where  the  tenant  accepted  an  insoflScient  notice  to  qnit^  Cbap.  IL 
and  agreed  to  give  up  the  key  of  the  premiseB^  but  after- 
wards  refused  to  do  so^  saying  that  the  notice  was  bad,  to 
which  the  landlord  replied,  there  would  soon  be  another 
quarter's  rent  due ;  it  was  held  that  the  tenant^s  agreeing 
to  give  up  the  key  was  no  acquiescence  in  the  notice,  and 
no  surrender  within  the  statute,  (a) 

A  notice  to  quit,  signed  by  two  only  of  three  executors 
of  the  original  lessor,  expressing  the  notice  to  be  given 
on  behalf  of  themselves  and  the  third  executor,  is  not 
good.  (5) 

But  where  the  agreement  that  the  tenancy  shall  be  Landlord  tak- 
put  an  end  to  is  acted  upon  by  the  tenant^s  quitting  "*8?  poweasion. 
accordingly,  and  the  landlord,  by  some  unequivocal  act, 
takes  possession  of  the  premises,  that  will  amount  to  a 
surrender  by  operation  of  law.  Where,  therefore,  the 
tenant  lefb  the  key  of  the  premises  at  the  counting-house 
of  the  landlord,  and  the  latter,  though  he  at  first  refused 
to  accept  it,  afberwards  put  up  a  board  to  let  the  premises 
and  used  the  key  to  show  them,  and  painted  out  the 
tenant's  name  &om  the  front,  it  was  held  that  there  was 
sufficient  evidence  of  surrender  by  act  and  operation  of 
law.  (c)  So  where  A  and  B  demised  a  house  by  lease  in  writ- 
ing to  C  at  a  rent  payable  quarterly,  and  the  key  of  the 
house  was  delivered  to  C's  wife,  and  C  entered  into  posses- 
sion ;  but  before  the  first  quarter's  rent  became  due  (there 

(a)  Brown  v.  BurUmhaWj  7  ford,  5  Taunt  518 ;  Achland  v. 

D.  A  Rw  603.  Lutley,  9  A  &  B.  879  ;    GWm- 

(h)  Blight  v.  CulhdUj  6  East,  mem  v.  Legge,  8  B.  &  C.  324 ; 

491  Smith  V.  Lovell,  10  0.  B.  6;  20 

(c)  Pheni  V.  Popplewelly  12  L.  J.  0.  P.  37 ;    Fwmvall  v. 

a  R  (N.  8.)  334;  31  L.  J.  C.  P.  Grove,  8  C.  B.  (N.  8.)  496;  30 

235 ;  and  see  Whitehead  v.  OUf^  L.  J.  C.  P.  3. 
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Chap.  II.  having  been  some  dispute  as  to  arrears  of  rent  and  taxes) 
C's  wife  deKvered  back  the  key  to  A,  who  accepted  it,  it 
was  held  that  the  delivering  back  of  the  key  animo  sur- 
sum  reddendi,  and  the  acceptance  of  it  by  the  landlord, 
amounted  to  a  surrender  by  act  and  operation  of  law.(a) 
The  case  was  distinguished  firom  MoUett  v.  Brayne  (b)  on 
the  ground  that  in  that  case  it  was  not  shown  that  the 
landlord  took  possession^  and  it  was  also  distinguished 
from  Johnstone  v.  Hiiddlestone^e)  on  the  ground  that  there 
the  agreement  to  put  an  end  to  the  tenancy  was  never 
carried  out.  Where,  however,  A  was  tenant  to  B,  who 
became  bankrupt,  and  A  sent  the  key  of  the  i-ooms  to  the 
ofiSce  of  the  official  assignee,  where  it  was  left  with  a  clerk, 
who  was  told  that  it  was  the  key  of  the  rooms,  and  A  im- 
mediately quitted  possession,  and  no  further  communica- 
tion took  place,  it  was  held  that  there  was  no  surrender, 
and  the  case  was  distinguished  from  Dodd  v.  Ac1clom,(d) 
on  the  ground  that  the  lessor  in  that  case  had  authority 
to  act  for  both,  (e) 

If  the  landlord  enter  into  possession  of  the  premises 

in  pursuance  of  an  agreement  for  a  surrender,  he  cannot 

afterwards  refuse  to  accept  the  surrender.  (/) 

Presumption         But  the  mere  fact  of  the  landlord's  taking  possession 

of  Bumnder     will  not  nocessarily  amount  to  a  surrender.    Thus,  if  the 

w  enre  ut    .  ^^j^gut  abandon  possession  of  the  premises  duriiig  the 

term,  and  the  landlord  enters  and  does  repairs,  or  even 

(a)  Dodd  V.  AMom^  6  M.  &  (e)  Oa/nnan  v.  HarUeyf  9  C. 

Gr.  672;  7  8c.  (N.  K.)  415;  13  B.  634;  19  L.  J.  0.  P.  32a 

L.  J.  0.  P.  11.  (/)  NaiekboU   v.    Porter,  2 

{h)  2  Camp.  lOa  Vem.  112 ;    Whitehead  v.  Clif- 

(c)  4  B.  &  0. 922, 7  D.  A  B.  411.  ford,  5  Taunt  518 ;  FumivaU  v. 

(d)  6M.  &  Gr.  672;  7  Sa  (N.      Grove,  8  0.  R  (N.  S.)  496;  30 
B.)  415.  L.  J.  0.  P.  a 
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if  he  nsea  the  premises,  the  tenanoj  may  not  be  deter-     Chap.  ii. 
mined,  (a)     So  where  the  tenant  quitted  withont  giving 
notice,  the  fact  of  the  landlord's  haying  put  up  a  bill  to 
let  the  apartments  did  not  prevent  his  recovering  in 
assumpsit  for  use  and  occupation,  (b) 

Where  the  owner  of  a  ferry  demised  it  by  parol  to  A,  Landlord 
who  finding  it  unprofitable,  agreed  to  become  the  lessor's  aa  twrrant. 
servant  as  boatman,  and  received  wages,  it  was  held  that 
there  was  a  surrender  by  act  and  operation  of  law.  (c) 

The  acts  firom  which  it  is  sought  to  be  inferred  that  Acts  must  be 
the  tenancy  has  been  put  an   end  to  must  be  une-  ^'^^^ 
qmvocal.((2) 

If  a  lessee  for  years  accept  a  new  lease  from  his  Aooeptanoeof 

a  hbw  leaa£ 

lessor  he  is  estopped  from  saying  that  his  lessor  had  not 
power  to  make  the  new  lease  ;  and  as  the  lessor  could  not 
do  this  until  the  prior  lease  had  been  surrendered,  the 
law  says  that  the  acceptance  of  such  new  lease  is  of  itself 
a  surrender  of  the  premises,  {e) 

So  if  there  be  tenant  for  life  remainder  to  another  in 
fee,  and  the  remainder-man  comes  on  the  land,  and 
makes  a  feoffinent  to  the  tenant  for  life,  who  accepts 
livery  thereon,  the  tenant  for  life  is  thereby  estopped 
from  disputing  the  seisin  in  fee  of  the  remainder-man ; 
and  so  the  law  says  such  acceptance  of  livery  amounts  to 


(a)  Be$9eU  v.  Landsherg^  7 
Q.  E  638;  14  L.J.  Q.&355: 
Ori^h  y.  Hodgei,  1  C.  &  P.  419. 

(h)  Bedpath  v.  Boherta,  8 
Ebp.225. 

(c)  Feier  y.  Eendcd,  6  E  &  C. 

7oa 

(d)  AdOand  Y.LMey,  9  A.& 
£.  879, 894 

(0)  Jj^(m  v.  Beed,  18  M.  ft 


W.  305,  13  L.  J.  Ex.  377,  per 
Parke,  B. ;  and  see  Bernard  y. 
Bonner^  Alejn.  59 ;  Ivea  y.  8am$^ 
Cm  Eliz.  521  ;  Hutehin$  y. 
MarHnj  IK  605 ;  Melloiv$  y.  May^ 
Ih,  874';  QyhBon  v.  Searl,  Cro. 
Jaa  177;  Crowley  v.  Vitty,  7 
Exch.  319 ;  FwrmvcUl  y.  Orove^ 
8  0.  R  (N.  S.)  496. 
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Chap.  II. 


New  lease 
need  not  be  in 
writing. 


Recital  in 
aecond  lease. 


a  surrender  of  hia  life  estate.  Again,  if  tenant  for  years 
accept  from  his  lessor  a  grant  of  a  rent  issuing  out  of  the 
land  and  payable  during  the  term,  he  is  thereby  estopped 
from  disputing  his  lessor's  right  to  grant  the  rent,  and 
as  this  could  not  have  been  done  during  his  term,  there- 
fore he  is  deemed  in  law  to  hare  surrendered  his  term  to 
the  lessor,  (a)  In  these  cases  it  will  be  observed  there 
can  be  no  question  of  intention,  it  is  the  act  of  the  law, 
and  will  prevail  in  spite  of  the),  intention  of  the  par- 
ties, {b) 

In  Magennia  v.  MacOidloghj{c)  Lord  C.  B.  Gilbert 
said  that  the  words  "  by  act  and  operation  of  law,''  are  to 
be  construed  a  surrender  in  law  by  the  taking  a  new  lease 
which,  being  in  writing,  is  of  equal  notoriety  with  a  sur- 
render in  writing.(d)  According  to  this  reasoning  the 
new  lease  must  be  in  writing.  But  in  Thomas  v.  Oook,(^e) 
the  tenancy,  which  was  from  year  to  year,  was  created  by 
parol,  and  was  held  to  have  been  surrendered  by  a  parol 
under-lease,  and  the  acceptance  of  the  new  tenant  by  the 
landlord,  and  therefore  it  would  seem  that  the  acceptance 
of  a  lease  to  himself  by  parol,  by  the  old  tenant,  will  be  a 
surrender  of  the  existing  lease.  (/) 

A  recital  in  a  second  lease  that  it  was  granted  in  con- 
sideration of  the  surrendering  up  into  the  hands  of  the 


(a)  Lyon  v.  Eeed,  13  M.  &  W. 
805 ;  13  L.  J.  Ex.  377,  per  Parke, 
B. ;  and  see  BesBell  v.  Landsberg^ 
7  Q.B.  640;UL.  J.  Q.R366; 
NickelU  v.  Atherttone^  10  Q.  B. 
W4;  16  L.  J.  Q.  R  371 ;  Vin. 
AbE.  tit  Surrender  (F.  &  G.), 
Com.  Dig.  tit  Surrender  (T. 
&J.) 


(h)  Lyon  V.  Eeed,  13  M.  &  W. 
306;  13L.  J.  Ex377. 

(c)  Gilb.  Eq.  Bepi  236. 

(<Q  And  see  Boe  v.  Ahp,  of 
York,  6  East  86. 

(6)  2  Stark.  408;  2  B.&  Aid. 
119. 

(/)  See  1  Wm.  Saund  293, 
n.  u. 
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lessor^  by  the  lessee  at  or  before  the  delivery  thereof  of     Chap.  il. 
the  lease  first  granted^  is  not  a  sufficient  8urrender.(a)  ' 

A  mere  agreement  to  grant  a  new  lease  will  not  put  Agreement  for 
an  end  to  the  tenancy  unless  a  new  tenancy  is  actually 
created.(6)  Thus  where  the  tenant  agreed  to  relinquish 
Us  interest  under  his  lease^  and  to  accept  a  fresh  lease^ 
and  to  hold  the  premises  as  tenant  from  year  to  year  until 
such  lease  was  tendered^  and  no  lease  was  executed :  on 
an  action  for  rent  it  was  argued  for  the  defendant  that^  if 
there  is  a  tenancy  under  a  lease^  and  the  parties  make  a 
verbal  agreement  for  a  sufficient  consideration^  that 
instead  of  the  existing  term,  there  should  be  a  tenancy 
from  year  to  year,  at  a  different  rent,  that  would  be  a 
surrender  of  the  lease  by  operation  of  law ;  but  it  was  held 
that  the  term  created  by  the  existing  lease  would  not  be 
determined  until  the  new  lease  was  executed,  (c)  So 
also  an  agreement  between  the  lessor  and  a  stranger,  that 
the  lessee  shall  have  a  new  lease,  is  not  a  surrender,  (d) 
But  if  a  tenant  from  year  to  year  of  premises  gives  them 
up  to  the  landlord  in  pursuance  of  a  parol  agreement  that 
the  tenant  shall  take  other  rooms  upon  the  same  terms, 
this  amounts  to  a  surrender,  {e) 

Where  a  lessee  for  twenty-one  years  took  a  lease  of  the  New  lease 
same  lands  for  forty  years,  to  begin  immediately  after  the  presenUy. 
death  of  J  S,  it  was  held  that  this  was  not  any  present 


(a)  Do«  V.  Oourtenay,  11  Q.B. 
702;  17  L.  J.  Q.  R  161 ;  Boe  v, 
Ahp.  of  Yorh,  6  East,  86. 

Q)  Hamerton  v.  Stead,  3  B, 
&C.482;5D.  ftB.206. 

(t)  Foquet  v.  Moore^  7  Exch. 
870 ;  22  L.  J.  Ex.  85;  and  see 
John  Y.Jenhint,  1  Cr.  &  M.  227; 
Crowley  t.  VUty,  7  Bxch.  819 ; 


Badeley  v.  Vigun,  4  E.  &  B.  71 
28L.J.Q.B.377;  23L.T.297 
Whitley  V.  Qovgh,  Dyer,  140  b 
WeddaU  v.  Capes,  1  M.  &  W.  61 
Doe  V.  Milward,  3  M.  &  W.  32a 

(d)  Perry  v.  AUen,  Cro.  Eliz. 
173. 

(e)  Qileg  v.  Spencer,  3  0.  R 
(N.  S.)  251. 
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Chap.  II.  Surrender  of  the  first  term^  beoanse  J  S  might  wholly 
"^^  outlive  that  term,  and  then  there  would  be  no  union  to 
work  a  surrender ;  and  it  being  in  equUibrio  in  the  mean- 
time whether  he  would  suryive  it  or  not,  the  first  term 
should  not  be  hurt  till  that  contingency  happened ;  for  if 
J  S  died  within  the  first  term,  then  what  remained  of  it 
was  surrendered  and  gone  by  the  taking  place  of  the 
second,  (a) 
What  in  a  i{  ^  lessee  accept  a  new  lease  de  veshtra  terrm.  it  will 

lease.  be  a  Surrender.  (6)     So,  also,  if  he  accept  a  gprant  of 

common,  or  rent  out  of  the  same  land,  to  commence  at  a 
certain  day  within  the  term.(c)  Where  the  lessee  for 
years  of  a  house  accepts  a  grant  of  the  custody  of  the 
same  house,  that  is  a  surrender ;  for  the  custody  of  the 
same  thing  which  was  let  before,  is  another  interest  in 
the  same  thing  leased,  and  cannot  stand  with  the  first 
lease.  ((2)  If  the  sovereign  grant  an  office  by  patent,  or 
make  a  demise  for  years,  the  acceptance  of  a  new  patent 
in  the  one  case,  or  of  a  new  lease  in  the  other,  is  no  sur- 
render of  the  first  grant,  (e)  So  where  a  lessee  for  years 
of  a  park  or  a  manor  accepts  a  grant  of  the  office  of  park* 
keeper  of  the  same  park  for  his  life,  or  takes  a  lease  of 
the  bailiwick  of  the  manor,  that  is  not  a  surrender, 
because  it  is  an  office  collateral  to  the  land ;  (/)  and  the 
acceptance  of  a  new  lease  in  trust  is  not  a  good  sur- 

(a)    Baa    Abr.  tit   Leases  177 ;  Ea/rl  of  Arundel  v.  Lord 

(S.)  2.  Oray,  Dyer,  200  h. 

(h)  Com.  Dig.  tit  Surrender  (e)  Brooh   v.    Ooring^    Gro. 

(T.)  L  Oar.  197. 

(c)  MeUoto$  V.  May,  Cra  (/)  Qyhson  v.  Searl,  Cm  Jaa 
Elis.  874 ;  Qyhion  v.  Sea/rl,  Cra  176 ;  Woodward  v.  Atton,  1 
Jaa  176.  Vent  296. 

(d)  OyUon  v.  8earl,  Cro.  Jaa 


SURRENDER.  49 

render,  (a)  If  a  lessee  for  twenty  years  takes  a  lease  for  Chap.  ii. 
ten  years^  to  begin  at  Michaelmas,  there  is  no  doubt  but 
that  the  term  for  twenty  years  is  surrendered  or  deter- 
mined presently;  for  by  the  lessee's  acceptance  the 
lessor  hath  power  to  make  a  new  lease  during  the 
former.  (&) 

Where  the  lessee  for  years  of  an  advowson  was  pre- 
sented to  the  advowson  by  the  lessor^  it  was  adjudged  to 
be  a  surrender  of  his  term,  (c) 

A  sheriff  who  takes  a  term  in  execution  under  a  writ  Term  uken  in 
of  fieri  facias,  and  sells,  must  execute  an  assignment  of  "®^*'**"- 
the  term,  according  to  the  provisions  of  8  &  9  Vict. 
c.  106,  else  the  term  will  still  remain  in  the  debtor,  and 
the  purchaser  will  have  no  defence  in  an  action  for  the 
recovery  of  land,  {d) 

If  a  lessee  re-demise  his  whole  term  to  the  lessor 
with  a  reservation  of  rent,  it  will  operate  as  a  sur- 
render, (a) 

Where  the  tenant,  by  letter,  authorised  the  lessor  to 
let  the  premises  to  any  one  else,  and  the  lessor  did  so, 
and  the  new  tenant  entered  into  possession,  it  was  held 
that  there  was  a  surrender  by  operation  of  law.(/)  If 
there  be  two  lessees  for  life,  or  years,  and  one  of  them 
takes  a  new  lease  for  years,  this  is  a  surrender  of  his 
moiety,  (g) 

Again,  if  a  lessee  for  years  of  lands  accepts  a  new 

(a)  Q%e  V.  Eyder,  Sid.   75 ;  {d)  Doe  v.  Jone9,  9  M.  &  W. 

Com.  Dig.  tit  8wrrend&r,  (H.)  372. 
(L.  L)  (e)  Liyyd  y,  Langfordj  2  Mod. 

Qt)  Iv€9  V.  8afM,  Cro.  Eliz.  174 ;  Smith  y.  Maplehack,  1  T. 

522;   HfUcMnB   v.  MarHn,  ib.  R  441. 
605.  (/)    NieMU   v.  Athentone, 

(c)  Gyhton  v.  Searl,  Cro.  10Q.B.944;  16  L.  J.  Q.  B.  371. 
Jacx  81  (g)  Shep.  Touch.  302L 

E 
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Chap.  II.  lease  by  indenture  of  part  of  the  same  lands^  that  is  a 
New  lease  of  Surrender  of  that  part  only,  and  not  for  the  whole,  be- 
^^^*  cause  there  is  no  inconsistency  between  the  two  leases, 

for  any  more  than  that  part  only  which  is  so  doubly 
leased,  and  though  a  contract  for  years  cannot  be  so 
divided  and  severed  as  to  be  avoided  for  part  of  the 
years,  and  to  subsist  for  the  residue,  either  by  act  of  the 
party  or  act  in  law,  yet  the  land  itself  may  be  divided  or 
severed,  and  he  may  surrender  one  or  two  acres  either 
expressly  or  by  act  in  law,  and  yet  the  lease  for  the 
residue  stands  good  and  untouched,  because  here  the 
contract  for  the  residue  remains  entire,  whereas  in 
the  other  case  the  contract  for  the  whole  would  be 
divided,  which  the  law  will  not  allow,  (a) 

In  Morrison  v.  Ohadvdck,  {b)  the  landlord  evicted  his 
tenant  from  a  part  of  the  demised  premises.  It  was 
held  that  the  entire  rent  was  suspended  during  the  con- 
tinuance of  the  eviction ;  but  that  the  tenancy  was  not 
put  an  end  to,  nor  was  the  tenant  discharged  from  the 
performance  of  his  covenants,  other  than  the  covenant 
for  the  payment  of  rent. 
New  leaae  ^he  acceptance  of  a  new  lease,  made  voidable  upon 

TOndition°mfty  Condition,  may  be  a  surrender  by  operation  of  law,  if  ren- 
be  surrender,  ^^red  void  according  to  the  contract  (c) ;  for  the  surren- 
der, by  taking  the  new  lease,  is  executed  absolutely  at 
the  time,  and  it  is  not  defeated,  although  the  condition 
makes  the  second  lease  void,  ai  initio^  for  various  pur- 
poses, (d) 

(a)    Baa   Abr.    tit    Leases  (h)  7  G.  E  266 ;  6  D.  &  L. 

(8.  3),  citing  Fish  v.  Campion,  667 ;  18  L.  J.  0.  P.  189. 

2  EolL  Abr.  498 ;  see  also  Earl  (c)  Doe  v.  Poole,  11  Q.   R 

of  Camcurvon  v.   VUlehoti,   13  716. 

M.  &  W.  342.  (d)    Ftdmersion  v.   Steward, 
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Bat  no  surrender^  express  or  implied,  in  consideration  Chap.  ii. 
of  a  new  lease,  will  bind  if  the  new  lease  is  absolutely  but  notToid 
void;  for  the  ground  of  the  surrender  fails. (a)  It  ^'^' 
creates  no  new  estate,  and  is  no  estate  inconsistent  with 
the  tenant's  former  interest,  {h)  Besides,  a  void  contract 
for  a  thing  that  a  man  cannot  enjoy,  cannot  in  common 
sense  or  reason  imply  an  agreement  to  give  up  a  former 
contract,  (c)  But  where  tenant  from  year  to  year 
entered  into  an  agreement  daring  a  current  year  for  a 
lease  to  be  granted  to  him  and  A  B,  and  from  that  time 
A  B  entered  and  occupied  jointly  with  him,  it  was  held 
that  by  this  agreement,  and  the  joint  occupation  under  it, 
the  former  tenancy  was  determined,  although  the  lease 
contracted  for  had  never  been  granted,  Abbott,  C.J., 
saying,  "  In  Boe  v.  The  Archbishop  of  York,  the  occupa- 
tion, by  virtue  of  the  new  lease,  took  place  under  a 
mistaken  idea,  that  it  was  a  good  and  valid  lease ;  and 
when  that  was  discovered  to  be  void,  the  Court  very 
properly  held  that  it  should  not  operate  as  a  surrender  of 
the  former  lease.''  Here  there  is  nothing  to  show  that 
the  defendant  refused  to  grant  such  a  lease  as  was  con- 
tracted for;  and  we  find,  in  fact,  that  a  new  contract 
was  made  to  let  the  premises  to  two  persons  instead  of 
one,  and  that  both  entered  and  occupied,  (d) 

The  acceptance  of  a  lease  which  is  voidable,  and  after-  nor  accept- 
or let 


ance  ot  lease 


Plowd.  107 ;    and  see  Boe  v.  Doe  v.  Poole,  %K  716,  17  L.  J. 

Ahp,  of  York,  6  East,  102,  and  Q.  E  143. 

GaLitt.45a  (h)    Lynch  v.  Lynch,  6  Iv. 

(a)  Zoueh  v.  Panone,  8  Burr,  L.  R  142. 

1807;  TF*Z»<mv.  iSeu7«K,  4Burr,  (c)    JDcmson    v.   Stanley,   4 

1980;    Roe  t.   Ahp.  of  York,  Burr,  2213. 

6  East,  102 ;  Boe  v.  Courtenay,  (d)  Hamerton  y.  Stead,  3  R 

11  Q.B.  712,17  L.J.  Q.R151;  AC.  478;  5  D.  &  R  ^06. 
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Chap.  II.      wards  made  void,   contrary    to  the    intention   of  the 

made^oid        parties^  and  which  does  not  pass  an  interest  according 

intenSwi^f      *^  *^®  contract,  will  not  operate  as  a  surrender.     Thus, 

parties.  where  tenant  for  life,  with  a  power  of  leasing,  granted  a 

new  lease  to  the  original  lessee,  which  purported  to  be 

made  in  consideration  of  the  surrender  of  the  original 

lease,  but  the  new  lease  was  not  a  due  execution  of  the 

power,  it  was  held  that  the  new  lease  did  not  operate  as 

Rule  same        a  8urrender.(a)     And  the  rule  is  the  same  whether  the 

whether  sur-  j        -i        •        t    j  i»        •       j.i_  i» 

render  express  Surrender  be  implied  or  express,  for  m  the  case  of  a 
or  imp  le  .  surrender  implied  by  law  from  the  acceptance  of  a  new 
lease,  a  condition  ought  also  to  be  understood  as  implied 
by  law,  making  void  the  surrender  in  case  the  new  lease 
should  be  made  void ;  and  in  the  case  of  an  express  sur- 
render so  expressed  as  to  show  the  intention  of  the 
parties  to  make  the  surrender  only  in  consideration  of 
the  grant,  the  sound  construction  of  such  instmment  in 
order  to  effectuate  the  intention  of  the  parties  would 
make  that  surrender  also  conditional  to  be  void  in  case 
the  grant  should  be  made  void,  {b) 

Where  a  voidable  bishop's  lease,  which  had  been 
granted  in  consideration  of  the  surrender  of  a  prior  lease 
by  deed  poll,  was  avoided  by  the  bishop's  successor,  it 
was  held  that  the  first  lease  was  not  revived  by  such 
avoidance,  (c) 
New  lease  If  the  landlord  and  tenant  agree  that  a  new  lease  shall 

Siird  party.       be  granted  to  a  third  party,  and  such  third  party  either 

continues  in  or  enters  into  possession,  this  will  amount 
to  a  surrender  by  operation  of  law,  though  no  new  lease 

(a)  JDoe  V.  PooUy  11  Q.  B.  overruling    Doe    v.    Forwcody 

716;  17  L.  J.  Q.  B.  143.  8  Q.  B.  627;  11  L.  J.  Q.  B.  321. 

(6)    Doe   V.    Cowrienay,   11  (c)    Doe  v.  Bridges,  IRA 

Q.  B.  712,  17  L.  J.  Q.  B.  151,  Ad.  847. 
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is  ever  granted.  Thos^  where  A  being  tenant  from  year 
to  year  underlet  the  premises  to  B^  and  the  original  land- 
lord with  the  assent  of  A  accepted  B  as  his  tenant,  but 
there  was  no  surrender  in  writing  of  A's  interest ;  it  was 
held  that  there  had  been  a  valid  snrrender  by  act  and 
operation  of  law.  (a)  Bat  where  a  tenant  from  year  to 
year  whose  holding  commenced  at  Lady  Day  gave  notice 
at  Christmas  to  his  landlord  that  he  would  quit  the  Lady 
Day  following,  and  the  landlord  agreed  to  accept  such 
notice,  it  was  held  that  this  was  no  determination  of  the 
tenancy,  there  not  being  a  half  year's  notice,  nor  a  sur- 
render either  in  writing  or  by  operation  of  law.  (6)  Bayley, 
J.,  observed  that  the  question  whether  the  landlord's  as- 
sent to  the  notice  operated  as  an  actual  surrender  was  not 
raised,  inasmuch  as  that  assent  was  not  expressed  in 
writing.  The  case  of  Thomas  v.  Cooh  was  recognized 
by  the  Court  but  distinguished,  on  the  ground  that  there 
the  surrender  operated  not  by  reason  of  the  agreement  of 
the  parties  alone,  but  by  reason  of  that  agreement  coupled 
with  the  change  of  possession,  (c) 

The  tenancy  will  not  be  surrendered  unless  the  agree- 
ment is  in  writing,  or  the  new  tenant  takes  possession,  {d) 
Where  the  landlord  grants  a  new  lease  to  a  stranger  with 


Chap.  II 


(a)  Thomoi  v.  Coohf  2  E  ft 
Aid.  119 ;  2  Stark,  408 ;  and 
see  Stone  v.  WhUing,  2  Stark, 
235;  Eamerton  v.  Stead,  3  E  & 
C.482;  6D.  &R206;  3  L.  J. 
(K  E)  33;  Bex  v.  Bcmhury, 
3  Nev.  &  Man.  292 ;  Lynch  v. 
Lynch,  6  Ir.  L.  E  13L 

(fe)  Johnitone  v.  Hnddle$tone^ 
4EAC.  922;  7  D.  &E411; 
and  see  Doe  v.  Johniton,  M^Clel. 


6  T.  141 ;  Beseell  v.  Landehergt 

7  Q.  B.  63a 

(c)  Johnstone v,Huddlesione,4 
B.  &  G.  922 ;  7  D.&  E411.  And  see 
Doe  V.  Johnston,  M*CIel.  &  Y.  141; 
Bessell  Y^Landsberg,  7  Q.  B.  638. 

(d)  Taylor  v.  Chapman, 
Feake  Add.  Gas.  19;  and  see 
CoMng  v.  Wofd,  1  G.  E  868 ; 
Kelly  v.  Webster,  12  G.  E  283 ; 
Doe  v.Johmton,  M*Glel.  &  T.  14L 
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Chap.  II.  the  assent  of  the  tenant  under  an  existing  lease,  and  the 
latter  gives  up  his  own  possession,  that  is  a  surrender  by 
operation  of  law.  (a)  The  privity  of  estate  between  the 
lessor  and  the  first  lessee  is  destroyed  by  the  acceptance 
of  a  new  tenant,  (&)  and  it  is  more  probable  that  the 
legislature  intended  to  give  effect  to  an  agreement^  so 
proved  as  a  surrender  by  operation  of  law,  than  to  allow 
either  party  to  defeat  the  agreement  by  alleging  the 
absence  of  written  evidence,  (c)  The  reason  of  the  rule 
is  that,  as  a  new  letting  to  an  old  tenant,  commencing 
immediately,  operates  as  a  surrender  of  the  original 
term,  because  the  lessor  could  have  no  power  to  create 
the  new  term  if  the  original  term  had  subsisted;  so  a 
new  letting  to  a  third  party,  with  the  assent  of  the 
original  tenant,  has  the  same  operation,  {d) 

Where  the  defendant  took  premises  for  a  year  certain, 
but  quitted  at  the  end  of  the  first  quarter,  and  the  plain- 
tiff then  let  the  premises  for  a  portion  of  the  remaining 
three  quarters  to  another  tenant  at  a  less  rent,  it  was  held 
that  by  re-letting  the  premises  the  plaintiff  hc^  assented 
to  the  determination  of  the  original  tenancy,  and  dis- 
pensed with  the  necessity  of  a  legal  surrender ;  and  the 
case  was  distinguished  from  Mollett  v.  Iiray7ie,{e)  as 
there  the  tenant  had  a  subsisting  term,  which  could  not 
be  determined  by  a  mere  parol  surrender.  (/) 

(a)  Daviion  v.  Oewt,  IH.  A  (d)    McDonnell   v.   Pope,    9 

N.  744;   Latorance  v.  Faux,  2  Hare,  705;  and  see  Hohton  v. 

P.  &  F.  435 ;    Oore  v.  Wright,  Cowley,  27  L.  J.  Bxch.    209 ; 

8  A.  &  E.  118,  3  N.  &  P.  243.  WcUker  v.  Bkhardton,  2  M.  & 

(h)  Thomag  v.  Oooh,  2  Stark,  W.  882,  6  L.  J.  (N.  S.)  Ex.  229. 

408,  2  B  &  Aid.  119.  (e)  2  Camp.  103,  supra,  p.  42. 

(c)    NickelU    v.   At7ier$tone,  (J)    Walli    v.    Aicheton,    11 

10  Q.  B.  950,  16  L.  J.  Q.  B.  Moa  379,  3  Bing.  462 ;  and  see 

371.  Ecdl  V.  BurgeM,  5  B.  A  0.  332 ; 
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Where  the  tenant  of  a  honse^  three  cottages^  and  a  Chap.  ii. 
stable  and  yard^  let  at  an  entire  rent  for  a  term  of  seren 
years;  before  the  expiration  pf  the  term  assigned  all 
the  premises  to  B  for  the  remainder  of  the  term^  the 
house  and  cottages  being  in  the  possession  of  under- 
tenants^ and  the  stables  and  yard  in  that  of  A ;  and  the 
landlord  accepted  a  sum  of  money  as  rent  up  to  the  day 
of  assignment,  which  was  in  the  middle  of  a  quarter, 
and  B  took  possession  of  the  stables  and  yard  only ;  and 
the  occupiers  of  the  cottages  having  left  them  after  the 
assignment,  but  before  the  expiration  of  the  term,  the 
landlord  re-let  them ;  and  A  paid  no  rent  after  the  as- 
signment, but  the  landlord  received  rent  from  the  under- 
tenants; and  before  the  expiration  of  the  term  the 
landlord  advertised  the  whole  of  the  premises  to  be  let 
or  sold ;  it  was  held  that  this  was  a  surrender  by  opera- 
tion of  law  of  all  the  premises,  (a) 

Where  two  persons,  holding  from  different  lessors, 
verbally  agreed  to  exchange  their  holdings,  and  on  the 
same  day  each  took  possession  of  the  other's  land,  the 
steward  of  both  the  lessors  expressing  his  concurrence, 
it  was  held  that  there  was  evidence  to  go  to  the  jury  of 
snrrender.  (6) 

A  tenant  firom  year  to  year  died,  leaving  his  widow  in 
possession,  with  the  knowledge  of  the  administrator  to 
the  deceased  tenant.  It  was  held  that  there  was  no 
evidence  of  a  surrender,  (c) 

Woodcock  V.  Nuihf  8  Bing.  170,  In  this  case,  Thomas  v.  Oooh 

1  Moo.  A  Sa  317.  does  not  appear  to  have  been 

(a)  Beeve  v.  Bird,  1  C.  M.  &  cited. 

B.  31 ;  4  Tjr.  6ia  (c)  Doe  v.   Wood,  14  M.  A 

(h)  BeoM  V.  WiUiamB,  2  0.  M.  W.  682;  15  L.  J.  Ex.  41. 
&  E.   581  ;     Tyr.    &    Gr.  23. 
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Chap.  II.  Where  premises  liad  been  let  to  B  for  a  term^  deter- 

minable  by  a  notice  to  quit,  and,  pending  such  term, 

G  applied  to  A,  the  landlord,  for  leave  to  become  the 

tenant  instead  of  B,  and  upon  A  consenting,  agreed  to 

stand  in  B's  place,  and  offered  to  pay  rent,  it  was  held 

that  A  might  maintain  an  action  for  use  and  occupation 

against  C,  and  that  the  latter  could  not  set  up  B's  title 

in  defence  to  that  action,  (a) 

Commence-  When  there  has  been  a  surrender  by  the  admission  of 

tenancy  "ques-    »  ^®w  tenant,  it  is  a  question  for  the  jury,  and  not  for  the 

tion  of  fact.      judge,  to  be  determined  by  a  consideration  of  all  the 

facts,  at  what  time  the  tenancy  commenced. (&) 
Consent  of  all       In  Order  that  there  may  be  a  valid  surrender  by  the 

narties  neces- 

iarj.  grant  of  a  new  lease  to   a  new  tenant,  the  transaction 

must  be  assented  to  by  all  the  parties,(c)  as  the  legal 
presumption,  until  the  contrary  appears,  is,  that  the  new 
tenant  came  in  as  the  assignee  of  the  original  lessee,  (d) 

Where  W  and  H,  by  agreement,  in  March,  1827, 
became  tenants  to  the  plaintiff  for  three  years  of  pre- 
mises occupied  by  them  as  partners,  with  power  to  them 
to  extend  the  term  to  seven  years  by  giving  the  plaintiff 
notice,  which  they  did  in  January,  1827,  and  at  Mid- 
summer, 1828,  W  retired  from  the  partnership,  which 
was  carried  on  by  H  with  a  new  partner,  S,  the  plaintiff 
giving  receipts  for  rent  as  received  from  H  and  S,  and 
in  February,  1829,  gave  H  a  letter  to  his  attorney  signi- 
fying that  a  lease  might  be  made  to  H  and  S,  but  no 

(a)  Phippa  v.  Scudthorpe,  1  B.  &  AdL  219 ;    Trent  v.  HmU, 

B.  &  Aid  50 ;  but  see  Hyde  v.  9  Exch.  14,  22  L.  J.  Exch.  318 ; 

Modkes,  5  G.  A  P.  42.  Cadle  v.  Moody,  80  L.  J.  Exch. 

(h)  Weaker  v.  OodS,  6  H.  &  385. 

N.  594 ;  30  L.  J.  Ex.  172.  (d)  Doe  v.  Williams,  9  D.  & 

(c)  Rex  V.  Stow  Bardolph,  1  E.  30 ;  6  B.  &  0.  41. 
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lease  was  ever  prepared,  it  was  held  that  W  remained      Chap.  II. 
liable  to  the  plaintiff  for  rent  accming  in  1831.  (a) 

Assent  to  the  grant  of  a  new  lease  by  one  of  several 
executors  is  not  sufficient  to  determine  the  tenancy, 
although  possession  is  given  up  by  the  original  tenant.(&) 

The  foregoing  cases  apply  exclusively  to  chattel  Quer^  whether 
interests,  and  it  is  not  quite  dear  whether  the  doctrine  Thomat  y.  Cook 
of  surrender  by  the  grant  of  a  new  lease  to  a  third  party  hofd  iDte^eats. 
would  apply  to  the  case  of  a  freehold  interest.  In  Lynch 
Y.  Lynch  {e)  it  was  held  that  the  doctrine  did  apply.  In 
that  case  the  original  lease  was  freehold,  {d)  In  Creagh 
V.  Blood,  {e)  Lord  St.  Leonards,  referring  to  the  doctrine 
of  Thomcks  V.  Coolc,  said,  ''  The  case  of  Lessee  Lynch  v. 
Lyndh  was  relied  upon  as  an  authority  that  the  doctrine 
equally  applies  to  a  freehold  interest  like  that  in  this 
case,  and  no  doubt  the  point  was  so  decided.  But  with 
all  my  respect  for  the  judges  who  decided  that  case,  I 
cannot  follow  it — ^I  never  so  understood  the  law;  and 
the  authorities  quoted  in  Lyon  v.  Reed  would  seem  to 
establish  the  contrary  to  be  the  law.  I  think  the  new 
rule  would  have  a  more  extensive  operation  than  at  first 
sight  would  appear.  Upon  this  point,  if  I  were  com- 
pelled to  decide,  I  should  be  of  opinion  that  the  freehold 
interest  could  not  be  held  to  be  surrendered  by  operation 
of  law  on  the  ground  of  an  acquiescence  in  the  new 


u 


(a)  Graham  v.  Wichelo,  1  C.  (h)  Turner  v.  Hardey^  9  M 

A  M.  188,  3  Tyr.  201 ;  and  see  &  W.  770 ;  Eight  v.  Outhell,  6 

Maiihews  v.  SoMell,  2  Moo.  262,  East,  491. 
8  Taunt  270 ;    Lyon  v.  Beed,  (c)  6  Ir.  L.  E.  131. 

13  M.  &  W.  285,  13  L.  J.  Ex.  (d)  See  2  Sm.  L.  C.  7th  ed. 

377 ;  M^DoneU  v.  Pope,  9  Hare,  867. 
705.  (e)  3  J.  &  Lat.  133. 
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Chap.  II.  The  doctiine  of  Thomas  y.  Oooh  does  not  extend  to 

incorporeal  hereditaments,  (a) 

The  doctrine  of  surrender  by  the  grant  of  a  new  lease 
to  a  third  party^  with  the  assent  of  the  original  lessee^ 
coupled  with  a  change  of  possession,  as  laid  down  in 
Thomas  v.  Oooh,  has  been  questioned  in  some  later  cases^ 
and  especially  in  Lyon  y.  Seed,  (b)     There  it  was  decided 
that  the  deliyery  up  by  a  lessee,  who  had  a  term  of  years 
in  a  reyersion,  of  his  lease,  with  an  assent  by  him  to 
the  grant  of  a  new  lease  by  the  owner  of  the  reyersion 
expectant  on  his  term,  to  a  third  person,  and  the  grant 
of  such  lease  did  not  amount  to  a  surrender  by  operation 
of  law,  as  these  acta  were  not  such  as  bound  parties  by 
way  of  estoppel.     Parke,  B.,  said,  *'  If  the  doctrine  of 
Thomas  y.  Oook  should  be  extended,  it  may  yery  much 
affect  titles  to  long  terms  of  years — mortgage  terms,  for 
instance,  in  which  it  frequently  happens  that  there  is  a 
consent  expressed  or  implied  by  the  legal  termor  to  a 
demise  from  a  mortgagor  to  a  third  person.     To  hold 
that  such  a  transaction  could,  under  any  circumstances, 
amount  to  a  surrender -by  operation  of  law,  would  be 
attended  with  most  serious  consequences.     The  case  of 
Thomas  y.  Cook  has  been  followed  by  others,  and  acted 
upon  to  a  considerable  extent ;  whateyer  doubt,  there- 
fore, we  might  feel  as  to  the  propriety  of  the  decision 
that  in  such  a  case  there  was  a  surrender  by  act  and 
operation  of  law,  we  should  probably  not  haye  felt  our- 
selyes  justified  in  oyerruling  it.     And  perhaps  the  case 
itself,  and  others*  of   the   same   description,  might    be 
supported  upon  the  ground  of  the  actual  occupation  by 
the  landlord's  new  tenants,  which  would  haye  the  effect 

(a)  Lyon  v.  Beed,  13  M.  &  W.  (6)  13  M.  &  W.  309. 

310. 
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of  eviction  by  the  landlord  himself  in  superseding  {qy.  Chap.  ii. 
sospending  ?)  the  rent  or  compensation  for  use  and 
occupation  daring  the  continuance  of  that  occupation/' 
The  case  of  Oore  v.  Wright  {a)  was  decided  on  a  similar 
ground,  but  the  point  was  not  raised  in  Thomas  y.  OoQh, 
and  in  Lynch  y.  Lynch  {b)  the  action  was  brought  by 
the  lessees  themselyes,  who  had  consented  to  the  new 
lease,  (e)  The  doctrine  of  Thonuxs  y.  Cook  was  also 
doubted  by  Lord  St.  Leonards  in  Orecufh  y.  Blood,  {d) 
The  original  term  in  that  case  was  freehold.  His  lord- 
ship, referring  to  Lynch  y .  Lynch,  (e)  said  : — ^'  The  point 
came  upon  me  by  surprise,  and  until  I  heard  of  the 
decision  I  was  not  aware  of  any  such  rule,  and,  speaking 
with  great  deference,  I  think  it  will  turn  out  that  there 
is  not  such  a  rule  of  law.  Before  I  would  act  on  it,  I 
should  require  the  question  to  undergo  further  con- 
sideration; for  an  estate  of  freehold  cannot,  since  the 
Statute  of  Frauds,  be  created  or  transferred  without 
writing,  and  where  the  statute  speaks  of  surrender  by 
operation  of  law,  it  certainly  alludes  to  those  surrenders 
where  the  party,  whether  by  estoppel  or  otherwise, 
accepts  an  estate  inconsistent  with  the  estate  he  has. 
If  I  am  in  possession  under  a  freehold  lease,  it  is  not  by 
standing  by,  while  the  lessor  with  mjr  knowledge  grants 
the  lands  to  another  person,  as  if  he  were  entitled  to 
them  in  possession,  that  my  estate  is  to  be  diyested. 
I  may,  in  consequence  of  my  conduct,  be  compelled  by 
a  court  of  equity  to  transfer  my  estate,  but  not  being  a 
party  to  the  deed,  and  not  haying  transferred  my  estate 

(a)  8  A.  A  B.  118  ;  3  N.  A  (c)  See  Taylor  on  Evid.  891, 

P.  24a  6th  ed. 

(5)  6  Ir.  L.  R  131.  (d)  3  J.  A  Lat  151. 

(e)  6  Ir.  L.  R.  131. 
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Chap.  II.  or  parted  with  the  possession^  I  confess  it  appears  to  me 
that  such  condact  cannot  amount  to  a  surrender  by 
operation  of  law  of  the  estate  so  yested  in  me/'  .... 
*'  The  case  o{  Thomas  v.  Oook  established  a  new  doctrine, 
bqt  it  proceeded  upon  the  act  of  the  former  tenant^  who 
had  placed  another  in  possession,  and  agreed  to  the 
latter  becoming  immediate  tenant  to  the  landlord,  and 
it  is  so  explained  in  Johnston  v.  Huddle8tone{a)  by 
Bayley,  J.,  who  joined  in  the  decision  in  Thomas  v.  Cook. 
But  I  entirely  concur  in  the  reasons  given  by  Parke,  B., 
in  delivering  the  judgment  of  the  court  in  Lyon  v.  Beed, 
If  Thomas  v.  Oooh  is  not  to  be  overruled  the  doctrine 
should  not  be  carried  further.'' (6) 

But  since  these  cases  the  Court  of  Queen's  Bench,  in 
Nickells  V.  Ather8tonej{c)  and  the  Court  of  Exchequer 
in  Davison  v.  Oent{d)  have  approved  of  Thomas  v.  Oooh, 
In  Nickells  v.  Atherstone,  Lord  Denman  said  : — ''  If  the 
expression  '  surrender  by  operation  of  law,'  be  properly 
applied  to  cases  where  the  owner  of  a  particular  estate 
has  been  party  to  some  act,  the  validity  of  which  he  is 
by  law  afterwards  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  estate  had  continued, 
it  appears  to  us  to  be  properly  applied  to  the  present. 
As  far  as  the  plaintiff  the  landlord  is  concerned,  he  has 
created  an  estate  in  the  new  tenant  which  he  is  estopped 
from  disputing  with  him,  and  which  is  inconsistent  with 
the  continuance  of  the]  defendant's  term.  As  far  as  the 
new  tenant  is  concerned,  the  same  is  the  case.  As  &r 
as  the  defendant,  the  owner  of  the  particular  estate,  is 
concerned,  he  has  been  an  active  party  to  this  trans- 

(a)  4  B.  &  0.  933  ;  7  D.  &  R.  (c)  10  Q.  B.  944 ;  16  K  J.  Q. 

411.  B.  371. 

(6)  3  J.  &  Lat.  160.  (d)  1  H.  &  N.  744. 
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action^  not  merely  by  consenting  to  the  creation  of  the      Chap,  il 
new  relation  between  the  landlord  and  the  new  tenant, 
bat  by  giving  np  possession,  and  so  enabling  the  new 
tenant  to  enter/' (a) 

The  Conrt  will  not  require  positive  proof  of  a  surrender  Surrender 
in  any  case  where  there  ia  sufficient  presumption  of  it.  (b)  somed. 
Thus  we  have  seen  that  the  production  of  a  cancelled 
lease,  and  evidence  that  it  was  the  custom  to  send  old 
leases  to  the  lessor's  office  before  a  renewal,  has  been 
held  evidence  to  go  to  the  jury,  from  which  they  might 
presume  a  surrender,  (c)  The  case  of  Doe  v.  Thomas  (d) 
is  not,  it  is  submitted,  at  variance  with  this  doctrine. 
In  that  case  the  simple  production  of  the  lease  in  a 
cancelled  state  was  considered  not  to  be  prima  facie 
evidence  of  a  surrender ;  whereas  in  Waiker  v.  Richard" 
son  there  was  also  the  evidence  of  custom,  coupled  with 
the  &ct  that  the  lease  was  produced  from  the  custody 
of  the  person  whose  duty  it  was  to  cancel  the  old  leases,  (e) 
The  mere  receipt  of  rent  by  the  landlord  from  a  third 
party  is  not  sufficient  to  warrant  the  presumption  of  a 
surrender ;  the  prima  facie  presumption  being  that  the 
rent  was  paid  by  the  latter  as  the  agent  of  the  original 
lessee  and  on  his  behalf.  (/)     Where  a  mortgagor  before 


(a)  See  also  M^Dotmell  v. 
Poptfy  9  Hare,  705,  and  the  notes 
to  Doe  V.  OUver,  2  Sm.  L.  0. 
7th  ed.  863. 

(h)  GoodiUle  v.  Duke  of 
Chandoi,  2  Burr,  1072. 

(c)  Walker  v.  Eichcurdson,  2 
M.  AW.  882;  6  L.  J.  (N.  S.) 
Ex.229. 

(d)  9  B.  &  C.  288  ;  4  Man.  & 
B.2ia 


(e)  And  eee  Lyon  v.  Beed, 
13  M.  &  W.  285 ;  13  L.  J.  Ex. 
377 ;  Davison  v.  Qeni,  1  H.  & 
N.  744. 

(  /  )  Copeland  v.  Chibhim,  1 
Stark  963;  Doe  y.  Wood,  14 
M.  &  W.  682  ;  15  L.  J.  Ex.  41 ; 
Graham  v.  Wichelo,  1  C.  &  M. 
188  ;  3  Tyr.  201 ;  2.  L.  J.  (N.  S.) 
Ex.  70. 
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Chap.  II.  mortgage  let  a  £sbrm  to  P  as  tenant  from  year  to  year, 
and  after  the  mortgage  P  let  the  defendant  into  posses- 
sion in  his  steady  and  informed  the  mortgagor  of  the 
fact,  and  the  mortgagor  subsequently  received  the  rent 
from  the  hands  of  the  defendant,  it  was  held  that  the 
tenant's  term  was  still  in  P,  there  being  no  effectual 
surrender,  and  consequently  that  the  mortgagee  could 
not  maintain  ejectment  against  the  defendant  without 
a  notice  to  quit,  (a) 

But  the  production  of  receipts  is  strong  confirmatory 
evidence  of  a  surrender,  {b) 

The  facts  upon  which  the  surrender  is  to  be  presumed 
must  be  such  as  make  it  not  unreasonable  to  believe  that 
the  surrender  was  actually  made.(e)  And  the  pre- 
sumption, if  made  at  all,  must  be  made  by  a  jury  and 
not  by  the  Court,  (d) 
Effect  of  BUT-         Where  a  lease  containing  a  personal  covenant  for  the 

du"e*^and*2MTii-  V^7^^^^  ^^  ^®°^*  ^®  Surrendered,  the  personal  covenant 
^^fS'  is  independent  of  the  estate  in  the  property,  and  as  to 

rent  previously  due  is  not  affected  by  the  surrender,  but 
the  lessor  remains  a  specialty  creditor  for  the  rent  which 
accrued  due  before  the  surrender,  (e) 

Where  the  tenant  quits  the  premises  either  with  or 
without  notice,  and  the  landlord  accepts  possession,  he 
cannot  recover  rent  pro  rata  for  the  actual  occupation 
of  the  premises  for  any  period  short  of  the  last  rent 
day.(/)      Nor  can  he  recover  for  the  time  subsequent 

(a)  OadU  v.  Moody,  30  L.  J.  (d)  CoUreU    v.    Hughes,  15 

Ex.  385.  0.  B.  532. 

(h)  Woodcock  V.  Nuth,  1  Moo.         (e)  AU.  Qerk  v.  Cox,  3  E  L. 

&  Sc.  317  ;  8  Bing.  170 ;  Law-  C.  240. 
ranco  v.  Faux,  2  F.  &  F.  435.  (/)  Orimmcmr.  Legge,  8  B. 

(c)  Doe  V.  Cooke,  6  Bing.  174.  &  G.  324 ;  2  Man.  &  R  438  ; 
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to  bis  accepting  possession,  (a)  Where  the  tenant  of 
seveTal  houses  underlet  each  of  them  to  difierent  persons^ 
and  the  landlord  gave  notice  to  quit  to  one  of  the  nnder- 
tenants^  who  quitted  accordingly^  after  which  the  house 
remained  unoccupied  some  time^  and  then  the  tenant 
underlet  it  again.  Lord  Ellenborough,  C.  J.,  held  that 
the  landlord  could  not  maintain  an  action  for  use  and 
occupation  against  the  tenant  for  the  rent  during  the 
time  the  house  remained  unoccupied^  considering  the 
circumstances  as  proof  of  eviction,  {b) 

In  an  action  for  debt  for  rent,  a  plea  that  the  landlord 
and  tenant  agreed  that  the  tenant  should  give  up  and 
the  landlord  take  possession  of  the  premises,  in  con- 
sideration whereof  the  tenant  was  to  be  discharged  from 
the  rent,  and  that  possession  was  actually  given  up  and 
accepted  accordingly,  was  held  to  be  a  good  plea,  as  the 
defence  set  up  was  merely  an  executed  contract  and  not 
a  surrender,  (c) 

As  to  pleading  a  surrender  see  Woodfall.  (d) 


Chap.  II. 


HaU  y.  BurgcM,  5  B.  &  C.  332  ; 
8  D.  &  B.  67. 

(a)  WhiUhead  v.  Clifford,  6 
Taunt  518 ;  WdlU  v.  Atcheion, 
3  Bing.  462  ;  11  Moa  379 ;  and 
see  Slack  v.  8Jiarp,SA,&  E.  366 ; 
Dodd  v.  Acklofn,  7  Sa  (N.  R.) 
415 ;   13  L.  J.  a  P.  11 ;  6  M.  & 

O.  673 ;  Doe  v.  BenjanUn,  9  A. 
&E.644;  IP.  AD.  440;  8  L. 
J.  (N.  S.)  117;   Furnivcai  v. 


Orove,  8  0.  B.  (N.  S.)  496 ;  30 
L.  J.  0.  P.  3. 

(5)  Burn  v.  Phelps,  1  Stark, 
94. 

(c)  Oore  V.  Wright,  8  A.  & 
E.  118 ;  3  N.  &  P.  243 ;  Peter 
V.  Kendal,  6  B.  &  C.  703  ;  Smith 
V.  Lovell,  10  0.  B.  6  ;  FwrnwaU 
V.  Orove,  8  C.  R  (N.  S.)  496. 

(d)  L.  &  T.  278,  9th  ed 


CHAPTER  ni. 


Section  L 


CONTRACTS  UNDER  FOURTH   SECTION. 


CuAP.  in. 


HE  fonrth  section  of  the  Statute  of  Frauds  (a) 
provides  that  ''no  action  shall  be  brought 
whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer 
damages  out  of  his  own  estate ;  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person ;  or  to  charge 
any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage  ;  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof;  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized/'  This  section  of  the  Statute  does  not 
expressly  and  immediately  vacate  the  contracts  mentioned 


(a)  See  7  W.  III.  a  12,  s.  7,  for  the  Law  in  Ireland 
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in  it  if  made  by  parol,  (a)  it  only  precludes  the  bringing     Chap.  III. 
of  actions  to  enforce  them  by  charging  the  contracting  ^'  ' 

party  or  his  representatives  on  the  ground  of  such  con- 
tract, or  of  some  supposed  breach  thereof,  (b) 

Sales  by  auction  are  within  the  statute,  (e)  and  so  Sales  to  which 
also  are  sales  in  bankruptcy .  ((2)  But  sales  under  the  tends?  *^' 
order  of  the  Court  are  not,  for  the  object  of  the  statute 
being  to  prevent  frauds  and  perjuries,  any  agreement  in 
which  there  is  no  danger  of  either  is  considered  as  out 
of  the  statute,  (e)  But  the  purchaser  is  always  required 
t0  8ign.(/) 

An  action  cannot  be  maintained  in  this  country  to  Foreign  con- 
enforce  a  parol  agreement  made  abroad  and  valid  there, 
which  could  not,  on  account  of  the  statute,  have  been 
sued  upon  if  made  here,  {g)  The  rule  is  now  well  esta- 
blished, that  so  much  of  the  law  as  affects  the  rights 
and  merit  of  the  contract ;  all  that  relates,  ad  litis  deci- 
fu>nem,  is  adopted  from  the  foreign  country ;  so  much  of 
the  law  as  affects  the  remedy  only,  all  that  relates,  o^ 

(a)  The  seventeonth  section,  (c)    BucJcnioiter   v.   Harrop, 

it    would    appear,    distinctly  7  Ves.  341;   Blagden  v.  Brad- 

avoids  the  contracts  to  which  hear,  12  Ves.  472 ;    Higgimon 

it  applies.  Layihoarpy.BryarU,  v.  Glotvety  15  Ves.  621. 

3Scott,256;  fif<odWafov.D««7oi),  (d)  Ex  parte  Cutt$,  3  M.  & 

6  M.  &  W.  224    See,  however.  A,  649 ;  3  Dea  267. 

adictamof  LordDenman,  0.  J.,  (e)  AU,'Oen.  v.  Day,  1  Ves. 

contra,  in  Stead  v.  Datoher,  2  Sen.  218 ;  Lord  v.  Lord,  1  Sim. 

Per.  &  D.  447.  603 ;    Blagden  v.  Bradhear,  12 

(5)  Groihy  v.   WadBJCorth,  6  Ves.  472. 

East   602,    per    Lord    Ellen-  (f)   Dart   V.  A  P.  6th  ed. 

borongh;   and   see   Leroux  v.  197. 

Brown,  12  0.  B.  801 ;  Barhworth  (g)  Leroux  v.  Broicn,  12  C. 

V.  Yovmg,  4  Drew,  1  ;    Banki  B.  801 ;    and  see   William$  v. 

T.  Crouland,  L.   R.  10  Q.  B.  WlieeUr,  8  C.  B.  (N.  S.)  299. 
99. 
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Chap.  III. 
Sect,  I. 

Dissolation  of 
contract. 


Alteration. 


litis  ordinationem,  is  taken  from  the  lex  fori  of  the 
country  where  the  action  is  brought,  (a) 

The  statute  does  not  contain  any  provision  requiring 
that  a  contract,  which  must  be  in  writing,  shall  be  dis- 
solved by  writing,  and  it  seems,  therefore,  that  such  a 
contract  may,  before  breach,  be  wholly  waived  and 
abandoned  by  a  parol  agreement,  so  as  to  prevent  its 
being  sued  upon.  (2;)  And  if  another  contract  is  sub- 
stituted it  must  be  valid,  and  must  be  in  writing,  if  it 
comes  within  the  class  of  contracts  required  by  the 
statute  to  be  so  proved,  (c) 

Any  alteration  in  the  terms  of  an  agreement  required 
to  be  in  writing,  must  be  evidenced  by  writing,  (rf) 


Section  II. 


PROMISES    BT   SXECUTOB. 


Special  j^q    action   shall  be  brought   whereby   to  charge  any 

promise  by  ,    ,  "^     ^  if  ^ 

executor.  exectUor  or  administrator,  iipon  any  special  promise,  to 

answer  damages  out  of  his  own  estate. 
Mere  promise         A  promise  by  an  executor  to  pay  a  debt  out  of  his 

is  insufficient:  .  _  ./.      -• 

mustbeconsi-  testator  s    estate   is    nudum  pactum,   if   there   are  no 

assets,  (e)  and  a  consideration  must  be  alleged,  as  of 


(a)  ITtt&er  v.  Steiner,  2  Sa 
326,  per  Tindal,  G.J. ;  aud  see 
2  Wms.  Saund.  399 ;  Add.  on 
Contrs.  176,  and  1  Sm.  L.  G. 
7th  ed.  658,  notes  to  Movtyn  v. 
Fahrigas. 

Q)  Hohson  v.  Cowley,  27  L. 
J.  Es.  205;  Lavery  v.  Twrley^ 
30  L.  J.  Ex.  49;  Gou  v.  Lord 
Nugent,  5  B.  &  Ad.  Q^. 


(c)  Moore  v.  CampheU,  10 
Exch.  323 ;  Nolle  v.  Ward,  L.  R 
2  Exch.  135. 

(d)  Enwnet  v.  Betohunt,  3 
Maa  &  G.  587 ;  Noble  v.  Ward, 
L.  B.  2  Excb.  135. 

(e)  Pecwion  v.  Henry,  5  T.  E.  6 : 
Mitehinion  v.  Iletcson,  7  T.  R. 
34a 
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assets  come  to  his  hands,  or  of  forbearance,  otherwise     Chap.  ill. 
the  promise  will  not  be  personally  binding  on  him.  (a)  _!.  ' 

The  Statate  of  Frauds  was  made  for  the  relief  of  personal 
representatives^  and  others,  and  did  not  intend  to  charge 
them^  further  than  by  common  law  they  were  charge- 
able. The  words  of  the  statute  are  merely  negative, 
and  say  that  executors  and  administrators  shall  not  be 
liable  out  of  their  own  estates,  unless  the  agreement 
upon  which  the  action  is  brought,  or  some  note  or 
memorandum  thereof,  is  in  writing,  signed  by  the 
party.     The    common    law    required    a    consideration.  The  statute 

,  also  requires 

and  the  statute  added  writing,  (o)      It  is  not  necessary  writing, 
to  plead  that  the  promise  was  in  writing,  though  it  must 
be  proved  in  evidence  that  it  was.  (c) 

Under  some  circumstances,  however,  a  mere  parol  Exceptions, 
agreement  is  binding,  and  specific  performance  may 
be  decreed.  Thus  a  verbal  promise  by  a  person  to 
whom  letters  of  administration  are  afterwards  granted, 
may  be  binding  on  him  as  administrator.  Where  A 
promised  that  if  the  widow  of  an  intestate  would  permit 
him  to  be  joined  with  her  in  the  letters  of  administration, 
he  would  make  good  any  deficiency  of  assets  to  pay 
debts,  it  was  held  that  the  promise  was  binding,  and 
not  within  the  statute,  because  at  the  time  it  was 
made  A  was  not  administrator,  and  it  was  no  answer  to 
say  that  he  was  administrator   afberwards.  (cQ       So  an 

(a)  Beech  v.  Kewnegdl^  1  YeB.  But  see  also  Herbert  v.  Potoie, 

Sen.  126 ;  Bama/rd  v.  PumfreU,  1  Bro.  P.  C.  355. 
5  My.  &  Cr.  63.  (c)  Anon.   Salk.    519 ;    WU- 

{h)  Bann  v.  Hvghe$,  7  T.  B.  liami  v.  Leper,  3  Burr,  1890. 
350,  n.  (a.) ;  4  Bro.  P.  C.  27 ;  (d)  ToniUneon  v.  QUI,  Ambl. 

and  see  Hatoke$  v.  8aunder$,  330;  Aud  see  Orjffiihy.Shsffieldy 

Cowpi  289;   PhUpot  v.  Briani,  1  Eden,  77;  Gregory y.Williama, 

4  Bing.  n7 ;   1  M.  &  P.  754.  3  Mer.  690. 
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Chap.  III. 
Sect.  IL 


N^ot  necessary 
to  show  cause 
of  debt. 

Requisites  to 
promise. 


What  is 

sufficient 

consideratioD. 


administrator^  de  bonis  non,  verballj  promising  to  pay 
an  annuity  given  by  the  testator's  will,  does^  under  cer- 
tain circumstances^  make  himself  personally  liable,  (a) 

It  is  not  necessary  to  show  the  cause  of  the  debt,  {b) 

In  order  that  a  promise  may  be  binding,  there  must 
be  some  benefit  to  the  party  making  it,  or  some  detri- 
ment to  the  party  to  whom  it  is  made,  otherwise  it  will 
be  nudum  ptActum,  and  cannot  be  enforced :  and  there- 
fore, if  at  the  time  the  promise  was  made  there  was  no 
person  whom  the  plaintiff  could  have  sued,  his  forbear- 
ance does  not  amount  to  a  consideration,  (c)  So  it  has 
been  held  that  where  a  man  who  is  neither  executor  nor 
administrator  gives  a  promissory  note,  payable  at  a 
future  day,  to  a  creditor  of  a  deceased  person,  for  the 
debt,  without  any  other  consideration  for  making  it,  the 
payment  of  the  note  cannot  be  enforced  by  the  payee,  if 
at  the  time  of  them  aking  thereof  there  was  no  personal 
representative  of  the  debtor,  {d) 

A  promise  in  consideration  that  the  plaintiff  would 
forbear  to  require  sureties  of  the  peace  is  a  sufficient 
consideration,  (e) 

Where  the  plaintiff  declared  in  assumpsit  that  the 
defendant's  testator  was  indebted  to  A,  who,  after  the 
testator's  death,  assigned  the  debt  to  the  plaintiff,  and 
appointed  him  to  receive  it  to  his  own  use,  and  the  de- 


(a)  Herbert  v.  Pcnms,  1  Bro. 
P.  C.  365. 

(6)  Therne  v.  FtUler,  Cm 
Jaa  396 ;  Atuten  v.  Bewley^  ib. 
54a 

(c)  Jones  V.  AMhburnham,  4 
East,  455 ;  and  see  Marehcdl  v. 
BurHnehatv,  1  B.  &  P.  (N.  R.) 
172. 


(d)  Nehon  v.  Serhy  4  M.  & 
W.  795  ;  reversing  Serle  v. 
Waierworihy  ib.  9 ;  Hamilton  v. 
Terry,  21  L,  J.  0.  P.  132;  and 
see  Barber  v.  Fox,  2  Wma 
Saand.  420,  n.  (a) 

(e)  Bippon  v.  Norton,  Cra 
Eliz.881. 
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fendant,  in  consideration  that  the  plainti£f  would  accept     Chap.  hi. 

Swt  IT 

iihe  defendant  for  his  debtor^  promised  to  pay  it  to  the         —1—  ' 
plaintiff^  it  was  held  that  this  was  not  a  sufficient  con- 
sideration to  support  the  promise  to  charge  the  defendant 
de  bonis  propriis.  (a) 

A  promise  by  an  executor  to  pay  a  debt  of  his  testator 
in  consideration  that  more  goods  are  supplied  by  the 
creditor  will  make  the  executor  liable^  de  boms  propriis, 
for  both  debts,  {b) 

Where  an  attorney  delivered  up  deeds  to  an  executorj 
which  he  was  not  bound  to  do  till  his  bill  was  paid^  the 
deeds  being  of  great  use  to  the  executor  in  several  suits 
wliich  he  was  then  carrying  on^  it  was  held  that  there 
was  a  sufficient  consideration  to  make  the  executor  liable 
to  the  attorney's  whole  demand,  whether  there  were 
assets  or  not.  (c)  And  if  the  creditor  is  induced  to  hand 
over  a  security,  given  to  him  by  the  executor,  to  a  third 
party,  he  will  be  entitled  to  recover  against  the  third 
party,  (d) 

K  a  creditor  forbear  to  sue  at  the  request  of  an  exe-  Forbearance  to 
enter,  that  is  considered  a  sufficient  consideration  to  ''^^  ^ 
charge  the  executor,  whether  he  had  assets  or  not  at  the 
time  of  the  promise,  (e) 

In  Hawes  v.  8fmth{f),  Hale,  C.J.,  said  that  though  a 
bare  accounting  will  not  oblige  an  executor  to  pay,  de 
bams  propriisj  yet  a  promise  in  consideration  of  forbear- 
ance will. 


(a)  Forth  v.  Stcmton,  1  Wms.  (d)  WaXker  v.  Taylor,  6  C.  A 

Saund.  210.  P.  752. 

(ft)   Wheeler  v.  CoUier,  Cro.  (e)  Barber  v.  Fox,  2  Wms, 

Eliz.  406.  Saand.  423  (n.) 

(c)  Hamilton  v.  Inckdon^  4  (/)  2  Lev.  122. 
Bra  P.  C.  4. 
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Chap.  III.  Where  the  plaintiff  having  a  debt  owing  to  him  from 

StCtm     II 

_L.  '  the  testator  on  a  simple  contract,  the  executor,  in  con- 
sideration the  plaintiff  would  forbear  to  sue  him  until 
such  a  time,  promised  to  pay,  and  the  plaintiff  averred 
that  he  did  forbear  accordingly,  this  was  held  to  be  a 
good  promise;  but  it  was  said  that  if  the  heir  had 
promised,  on  forbearance  of  the  suit,  to  pay  this  debt, 
no  assumpsit  would  have  laid  against  him,  because 
without  consideration,  the  heir  ia  not  chargeable  to  any 
debt  without  specialty,  (a)  If  a  man  declare,  on  a 
promise  towards  an  administrator,  that  the  intestate 
was  in  debt  to  him  in  £20  by  obligation,  and  died, 
and  the  defendant  being  administrator  in  consideration 
of  the  promise  and  that  the  plaintiff  would  spare  him 
till  a  certain  time  after,  promised  to  pay  him  the  debt, 
and  avers  that  he  spared  him  till  such  time,  and  that  the 
defendant  has  not  paid  him,  &c.,  although  he  did  not 
say  that  he  would  spare  him  the  debt,  or  to  sue  him, 
yet  it  shall  be  so  intended,  and  for  that  it  is  a  good 
consideration.  (&)  So  if  A  (to  whom  the  testator  was 
indebted)  comes  to  the  executor  and  says  that  he  intends 
to  sue  for  the  debt,  on  which  the  executor  promises,  in 
consideration  that  the  plaintiff  will  forbear  for  a  reason- 
able time,  he  will  pay  him,  and  A  forbears  for  a  reason- 
able time  to  sue  him,  that  is  a  good  consideration  to 
charge  the  defendant  in  an  action  on  the  case  out  of 
his  goods  without  assets,  for  by  this  promise  it  is 
intended,  as  well  to  forbear  to  sue  the  executor,  as  to 
forbear  the   debt,   and   forbearance   of  suit  is  a  good 


(a)  Fish  V.  Bichardson,  Yelv.  (6)    Oarde^ier   v.  Fefinef,    1 

55;    56  S.  C.  iiom,  Fisher  v.      Rol.  Abr.  15  pi.  3;   Chamhert 
Richardnon,  Cro.  Jac.  47.  v.  Levenage,  Cro.  Eliz.  644 
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congiderationj  without   assets  at  the  time  of  the  pro*     Chap.  Ill, 
mise.  (a)  

If  a  surety  pay  the  debt  for  the  principal^  who  dies, 
and  hifi  executor  promise  the  surety  that  if  he  will 
forbear  to  sue  him  for  a  certain  time,  that  he  will 
paj,  that  is  a  sufficient  consideration  to  support  the 
promise.  (6) 

Forbearance  to  sue  by  the  assignee  of  a  debt  is  a 
sufficient  consideration  to  support  a  promise  by  an 
executor  to  pay.  (c)  For  it  is  sufficient  in  the  case  of 
any  other  debtor  whom  the  assignee  of  the  debtor  for- 
bears, at  his  request,  to  sue.  [d) 

But  forbearance  to  sue  is  not  a  consideration  where  Must  be  caiue 

i.1  !•        jj         i_  i»  j.i_  •  of  actioii  when 

there  was  no  cause  of  action  before  the  promise  was  promiae  made, 
made.  Thus,  where  a  married  woman  gave  a  promis- 
sory note  as  femme  sole,  and  after  her  husband^s  death, 
and,  in  consideration  of  forbearance,  promised  to  pay 
it,  it  was  insisted  in  an  action  against  her  that  she, 
being  under  coverture  at  the  time  of  giving  the  note, 
it  was  voidable  for  that  reason ;  yet,  by  her  subsequent 
promise,  when  she  was  of  ability  to  make  a  promise, 
she  had  made  herself  liable,  and  the  forbearance  was  a 
new  consideration ;  but  Pratt,  C.J.,  held  the  contrary, 
and  that  the  note  was  not  barely  voidable  but  abso- 
lutely void,  and  that  forbearance,  where  originally  there 
was  no  cause  of  action,  was  no  consideration  to  raise  an 


(a)    Johmofh   v.    Whitchcott,  {d)  1  Wms.  Ezors.  7th  ed. 

1  Bol.  Abr.  24,  pi.  33.  782,  citing  Reynolds  v.  Frosser, 

(I)  8coH  V.  8teven$,  Sid.  89.  Hardr.  71 ;  Ohle  v.  DiUlwfield, 

(c)  Pitt  V.  BridgewcUer^  Bol.  1  Ventr.  153  ;    and  see  also 

Abr.  20,  pi.  11;    Hardr.  74;  Forthy. Stantontl  WmB,Samid, 

Bmd  y.  Haddock,  1  Lev.  188.  209  n.  (1) 
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Chap.  III. 
Sect,  II, 


Moral  obliga- 
tion. 


Time  of  for- 
bearance. 


Promise  to  pay 
at  a  future 
time. 


asBumpsit.  But  he  said  it  might  be  otherwise  where 
the  consideration  was  but  voidable,  (a) 

A  moral  obligation  may  be  a  good  consideration  for  a 
promise.  Where  Bkfemme  covert,  having  an  estate  settled 
to  her  separate  use^  g&ve  a  bond  for  repayment  by  her 
executors  of  money  advanced  at  her  request  on  security 
of  that  bond^  to  her  son-in-law^  and  after  her  husband's 
death  wrote^  promising  that  her  executors  should  settle 
the  bond^  it  was  held  that  assumpsit  lay  against  the 
executors  on  their  promise,  (&)  and  it  was  pointed  out 
that  Loyd  v.  Lee,  (c)  and  Barber  v.  Fox  {d)  proceeded 
on  the  ground  that  no  good  cause  of  action  was  shown 
on  the  pleadings. 

Forbearance  for  a  reasonable  time,  (&)  or  for  a  cei'tain 
time,  (y)  is  a  sufficient  consideration.  But  forbearance 
for  some  time,  {g)  or  for  a  little  time,  {h)  is  not. 

If  an  executor  is  indebted  to  J  S  in  £100,  and  J  S 
comes  to  demand  the  money,  in  this  case  the  executor 
is  chargeable  only  in  respect  of  the  assets;  but  if  he 
expressly  promise  to  pay  the  debt  at  a  day  to  come, 
it  is  made  his  own  debt,  and  it  will  have  to  be  satisfied 
out  of  his  own  goods,  (t)  Thus,  where  B  having  died 
indebted  to  G  for  work  and  labour  done,  his  executors 


(a)  Loyd  v.  Lee,  1  Str.  94; 
aud  see  Barber  v.  Fox,  2  Wms. 
Saand.  427  (n.) ;  Davi$  v.  Bey- 
ner,  2  Keb.  758. 

(b)  Lee  v.  Muggeridge,  6 
Taunt.  36. 

(c)  1  Str.  94. 

id)  2  Wms.  Saund.  427. 
(e)    Johfuon    v.    WhitchcoUy 
Rol.  Abr.  24,  pi.  33. 

{f)  Titt  V.   Bridgewafer,  ih. 


20,  pi.  11 ;  Hardr.  74 ;  Semple 
V.  Pink,  1  Ex.  74. 

(g)  Tilaton  v.  ClarJce,  1  Rol. 
Abr.  23,  pi,  26. 

(h)  Brian  v.  Salter,  ib,  23, 
pi.  25. 

(t)  Goring  v.  Goring,  Yelv. 
11 ;  Treunnian  v.  Howell,  Cro. 
Eliz.  91;  Beech  y.  Kennegal, 
1  Ves.  S.  126. 
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signed  the  following  memorandum  on  the  back  of  6^8     Chap.  Iir. 
account : — '*  Mr.    G  having  consented  to  wait  for  the  ^1-  ' 

payment  of  the  within  account^  we^  as  the  executors  of 
B^  engage  to  pay  Mr.  G  interest  for  the  same  at  £5 
per  cent.,  until  the  same  is  settled;''  it  was  held  that 
they  were  personally  liable  to  pay  the  debt  and  in- 
terest, (a)  Again,  where  the  executors,  by  a  promis-  Not  necessary 
Bory  note  given  ''as  executors/'  jointly  and  severally  of  testator, 
promised  to  pay  the  same,  ''on  demand  with  lawful 
interest ;"  it  was  held  that  they  were  personally  liable, 
DaUas,  G.J.,  saying,  "The  promise  must  depend,  not 
on  the  words  '  as  executors,'  but  on  the  words  of  the 
whole  instrument  taken  together,  l^ake  the  words, '  on 
demand.'  Suppose  a  demand  had  been  made  imme- 
diately, do  not  the  executors,  by  subjecting  themselves 
to  such  a  demand,  admit  they  have  assets  to  satisfy  it  P 
If  they  meant  to  limit  their  liability,  why  did  they  not 
add  to  the  words  'as  executors'  the  words  'out  of  the 
estate  of?'  But  they  promise  absolutely,  and  further 
add  an  engagement  to  pay  interest.  When,  therefore, 
by  the  engagement  to  pay  interest,  they  have  induced 
the  plaintiff  to  suspend  his  clear  and  admitted  demand, 
by  so  doing  they  make  the  promise  personal  and  indivi- 
duai."{b) 

In  Ridout  V.  Bristow,{e)  a  widow  gave  a  promissory 
note  "  for  value  received  by  my  late  husband,"  and  it 
was  held  that  the  note  was  valid  on  the  face  of  it. 
Bayley,   B.,   said:— "If  an    administratrix    take  upon 

(a)  Bradley  v.  UecUh,  3  Sim.  71 ;  Norton  v.  Ellam,  2  M.  & 

543.  W.  461;   Serle  v.  WcUerworth, 

(6)  Child  v.  Afowtw,  2  Bred.  4  M.  &  W.  9. 
A  Bing.  460,  5  Moo.  282  ;  Bar-  (c)  1  Cr.  &  J.  231. 

fuird  V.  Ttmfrett,  5  My.  &  Cr. 


74  STATUTE  OF  FRAUDS. 

Chap.  III.  herself  to  give  a  secniity  which  may  have  the  effect  of 
—1-  '  indacing  forbearance,  and  which  purports  to  bind  her 
individually,  is  it  competent  for  her  to  say,  '  You  must 
prove  assets '  ?  To  my  mind,  the  act  of  giving  such  a 
security  supersedes  the  necessity  of  an  investigation  as 
to  there  being  assets.  It  seems  to  me  that  the  words 
'  value  received  by  my  late  husband  *  do  not  make  the 
proof  of  assets  necessary;  and  I  go  still  further,  and  say 
that  it  was  not  competent  for  her  to  show  that  ihere 
were  no  assets/' 

An  executor  giving  such  a  promissory  note  will  be 
liable  out  of  his  own  estate,  although  the  testator's  estate 
was  insolvent  at  the  time  the  note  was  given,  of  which 
Ceict  he  was  ignorant,  (a) 

Where,  however,  an  executrix  gave  an  acceptance  for 
a  debt,  due  firom  her  testator,  taking  an  engagement 
from  the  drawer  to  renew  the  bill  firom  time  to  time  until  • 
sufficient  effects  were  received  firom  the  estate  of  the 
testator,  it  was  held  that  this  meant  sufficient  effects  in 
the  ordinary  course  of  administration,  and  that  she  had 
not  precluded  herself  firom  first  applying  assets  to  pay 
£3,000  to  trustees  for  her  own  use,  in  discharge  of  a 
bond  given  by  her  husband  before  marriage  to  that 
effect,  before  she  paid  the  acceptance.  (6) 

If  executors  endorse  a  bill,  it  is  immaterial  whether 
they  endorse  it  as  executors  or  not.  If  they  endorse  it 
at  all  they  are  liable  personally,  and  not  as  executors,  for 
their  endorsement  would  not  give  them  a  cause  of  action 
against  the  effects  of  the  testator,  (c) 

(o)    Lwxu    V,    WiUianu,    3  (c)  King  v.  Thom^  1   T.   R. 

Giff.  150.  489,  per  Boiler,  J. 

(h)  Bowerhahk  v.  Monieiro, 
4  Taunt.  844. 
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An  action  lies  ai?ainst  an  executor  to  recover  a  specific     Chap.  hi. 

^  ^  Sect.  II. 

chattel  bequeathed  after  his  assent  to  the  bequest,  (a)  

^  . .         « .  .         •  Action  lies  to 

So  an  action  lies  upon  an   express  promise  by  an  recoverspecifio 
executor  to  pay  a  legacy  in  consideration  of  assets.  (6)  ^   ^  > 

.    ^  •'  ^     ^  .  .       .        '  ^  '    OP  on  promiM 

and  an  action  for  money  had  and  received  will  lie  upon  in  conaiden- 
admission  by  the  executor  that  he  had  assets,  (c) 

Where  it  is  sought  to  charge  the  executor^  de  bonis  Not  neoeisary 
propriis,  on  a  promise  made  on  good  consideration,  it  is  aJets.^ 
not  necessary  to  allege  in  pleading  that  he  had  assets,  (d) 

In  Banefs  ca8e{e)  it  was  said  that  if  there  be  no  assets  it 
shall  be  given  in  evidence.  But  this  opinion  has  since 
been  overruled.  (/) 

Where  it  is  sought  to  charge  the  defendant  in  his 
character  of  executorj  and  the  nature  of  the  debt  is  such 
as  necessarily  makes  him  personally  liable,  the  judgment 
will^  nevertheless,  be  de  bonis  propriis,{g) 

(a)  Doe  Y.  Guy,  3  East,  120.  Coxe,    3  Biug.    20,    10    Moo. 

(6)    Aihim   v.  Hill,  Cowp.  272. 

284 ;    Ilawhet  v.  8aunder§,  ib.  {e)  9  Go.  94. 

289.  CO  See  1  Wms.  Saund.  n. 

(c)  Gorton  y.  Dyson,  1  Brod.  (1),   2  Wms.   Ezors.    7th  ed. 

A  B.  219;  and  see  Ba/rnard  v.  1778,  n.  (c.) 

pimrnfrett,  5  My.  &  Or.  63.  (g)   Powell    v.    Graham,    7 

(<2)  Bane'9  Case,  9  Co.  94 ;  Taunt.  585 ;  Wigley  v.  Aihton, 

Powell   v.    Graham,   7  Taunt.  3  B.   &  Aid.   101;    Corner  v. 

580,    1   Moo.   305 ;    Dowee  y.  Shew,  3  M.  <b  W.  350. 
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STATUTE  OF  FRAUDS. 


Chap.  III. 
Sect.  IIL 


Section  III. 


GUABANTESS. 


Rights  undnr 
parol  guaian- 
tee. 


Promise  to  No  oction  skoll  be  brought  to  charge  the  defendant  up- 

debt,  default,     on  any  fecial  promise  to  answer  for  the  debt,  defavU,  or 

or  miwcarrMUFe         •  •  ^         jr  /    \ 

of  another.        fnxscamage  of  another  peTson\a) 

Where  the  bet  that  a  guarantee  has  been  given  is 
admitted  by  the  defendant  paying  money  into  court, 
proof  that  the  guarantee  was  in  writing  need  not  be 
given.(&) 

If  money  is  paid  on  the  fidth  of  a  parol  goarantee  it  can- 
not be  recovered,  (c)  Although  no  action  can  be  brought 
on  a  parol  guarantee,  it  appears  that  the  courts  can  ex- 
ercise a  summary  jurisdiction  over  one  of  their  officers 
who  has  given  such  a  guarantee,  as  attorney.  Thus, 
where  an  action  having  been  commenced  in  the  Court  of 
Common  Pleas,  and  judgment  obtained ;  Greaves,  an  at- 
torney of  the  Court  of  King's  Bench,  but  not  an  attorney 
of  the  Common  Pleas,  who  was  attorney  for  the  defendant, 
proposed  to  compromise  the  action,  and  agreed  verbaOy 
to  give  his  two  promissory  notes  for  the  debt  and  costs, 
payable  at  six  and  nine  months,  in  consideration  of  the 
plaintiff  staying  proceedings,  and  this  was  accepted  by 
the  plaintiff,  but  Greaves  afterwards  declined  to  give  the 


(a)  As  to  oonvenient  form  of 
guarantee  see  Sm.  Merch.  Law, 
8th  ed.  454. 

(6)    MiddUton    v.     Breww^ 


Peake,  20;  and  seePrec.  in  Ch. 
208,374. 

(c)  Griffith  V.  Youfi^,  12  East, 
513;  Shaw  v.  Woodcock,  7  B. 
&  C.  73. 
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bills;  it  was  held^  that  as  the  undertaking  was  given  by  the     Chap.  III. 
party  in  his  character  of  attorney^  in  that  character  the         -1-^ 
Court  might  compel  him  to  perform  it.  (a) 

There  must  be  a  sufficient  consideration,  such  as  for-  Most  be  con- 
bearance,  for  a  promise  to  pay  the  debt  of  another  as  well  the  promise, 
as  for  any  other  promise,  otherwise  it  will  not  be  binding 
though  reduced  into  writing.  As  when  A  has  sold  and 
deliyered  goods  to  B,  and  afterwards  C  promises  A  in 
writing  to  pay  for  them,  this  promise  is  a  mere  nudum 
padum  and  void,  because  it  was  so  at  the  common  law, 
and  the  statute  makes  no  alteration. (6)  But  if  C  had  re- 
quested A  to  forbear  to  sue  B  for  the  debt,  and  A  had 
forborne  accordingly,  that  was  a  good  consideration  at  the 
common  law  to  support  such  promise,(c)  and  is  good  since 
the  statute  if  the  promise  be  in  writing.  (cQ 

It  is  not  necessary  that  there  should  be  a  consideration  Consideration 

J*       .<■  '        t     ^  Ai  •    •  1  •    •  Riid  not  move 

airectly  movmg  between  the  persons  giving  and  receiving  directly 
the  guarantee.     It  is  enough  if  the  person  for  whom  the  paJji^" 
guarantor  becomes  surety  has  benefit,  or  the  person  to 
whom  the  guarantee  is  given  su£fer  inconvenience  as  an 
inducement  to  the  surety  to  become  guarantee  for  the 


ties. 


(a)  In  re  Or  eaves,  1  C.  &  J. 
374  n.  (a)  ;  6  Dowl.  187 ;  see 
also  Evan»  y.  Dtmcomhe,  1  G. 
A  J.  372  ;  Semor  v.  Bntt,  Hil. 
T.  1827  K.  B. ;  and  Payne  v. 
Johnaon,  Trin.  T.  1787  Exch. 
there  cited. 

(6)  Sadler  v.  Hawkea,  1  Bol. 
Abr.  27  PI.  49;  Forth  v.  Stan- 
ton, 1  Wms.  Saund.  227  ;  Bar- 
reU  V.  Truuell,  4  Taunt.  117 ; 
French  v.  French^  2  Man.  &  Gr. 


644;  Boyd  v.  Moyle,  2  0.  B. 
844;  Saunders  v.  Wakefield,  4 
B.  &  Aid.  695 ;  Pillans  v.  Van 
Mierop,  3  Burr.  1663;  West- 
head  V.  Sproson,  30  L.  J.  Ex. 
265 ;  see  also  ante,  p.  68. 

(c)  Sadler  v.  Hawhes,  1  Rol. 
Abr.  27,  pi.  49. 

(d)  King  v.  WiUon,  Str. 
873 ;  Fish  v.  Hutchinson,  Bull. 
N.  P.  281,  2  Wils.  94. 


78  STATUTE    OF   FRAUDS. 

Chap.  III.     principal  debtor  .(a)     Forbearance  of  snit  is,  as  we  have 
-1—  '      seen(&)  a  sufficient  consideration.(c) 
Consideration        The  promise  must  be  made  on  a  new  consideration ;  a 

must  be  new,  ,  ij  •tj_?         •ij/t\ 

past  considera-  p&st,  or  executed  consideration,  is  bad.(a) 

But  a  promise  on  a  future  or  executory  consideration 

sufficient  ^^  g^oA,  although  an  existing  debt  is  guaranteed  against. 

consideration.  Thi^g  where  the  defendant  gave  the  following  note  to  the 
plaintifiP  which  he  dated  and  signed  :  ^'  I  hereby  guarantee 
the  present  account  of  Miss  H  M  due  to  B  T  S  and  Co., 
(the  plaintiffs)  of  £112  4«.  4d.,  and  what  she  may  con- 
tract from  this  date  to  the  30th  September  next  \"  it  was 
held  that  there  was  a  sufficient  consideration.(6)  So  also 
the  consideration  was  held  to  be  sufficient  on  the  follow- 
ing guarantee  :  "  In  consideration  of  your  agreeing  to 
supply  S  with  goods  upon  credit,  in  the  way  of  your  trade 
(the  amount  to  be  in  your  own  discretion),  I  hereby 
guarantee  you  the  due  and  regular  payment  of  such  sum 
or  sums  as  he  may  now,  or  at  any  time,  and  from  time  to 
time  hereafter,  owe  to  you ;  my  liability  under  this  gua- 
rantee is  to  be  limited  to  principal  sum  in  running 
account  of  £100.''(/) 

(a)  Motley  v.  Bootkbyy  3  Eastwood  y.  Kenyon,  11  A.  & 
Bing.  113,  per  Beat,  C.J. ;  and  B.  438 ;  3  P.  &  D.  276 ;  French 
see  Ex  parte  Minet,  14  Yes.  v.  French,  2  Man.  &  Gr.  644 ; 
189 ;  PiUam  y.  Van  Mierop,  3  Johnston  y.  NichoUe,  1  C.  B. 
Burr.  1663.  251 ;  Broom  y.  Batckelor,  1  H. 

(b)  Ante,  p.  6a  &  N.  255. 

(c)  See  farther  Olde^'shaw  v.  («)  BimeU  y.  MoseUy,  6  Moo. 
King,   2  H.  &  N.   399,   617  ;  521 ;  3  Brod.  &  B.  211. 
Wynne  y.  Hughee,  21 W.  R.  628.  (/)   White  y.  Woodward,  5 

(d)  Hunt  y.  Bate,  Dyer.  272a;  0.  B.  810 ;  and  see  Stead  y. 
Payne  y.  Wilson,  7  B.  &  0. 423 ;  Liddard,  1  Bing.  196 ;  Ooe  v. 
Thomas  y.  Williams,  10  B.  &  Buffield,  7  Moo.  252 ;  Chapman 
0.  664 ;  Tomlinson  y .  Oell,  6  v.  SuHon,  2  C.  B.  634 ;  Boyd  v. 
A.  &  E.  664,  1  N.  4&  P.  588 ;  Moyle,  2  C.  B.  644. 
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The  employment  of  a  third  person  is  a  sufficient  con-     Chap.  III. 
sideration  to  support  a  promise  to  answer  for  his  default.        '11. 
The  party  indemnified  is  not  bound  to  employ  the  person  Promiae  in 

,  ,  oonsidoration 

designated  by  the  guarantee;  but  if  he  do  employ  him^  of  empioTment 
then  the  guarantee  attaches^  and  becomes  binding  on  the  person, 
party  who  gave  it.  (a) 

Formerly  it  was  necessary  that  the  consideration  for  Consideration 
the  promise^  as  well  as  the  promise  itself^  should  appear  appear  a 
on  the  fiice  of  a  guarantee.  (6)      This  rule  was  doubted  ^^^^ 
in  several  cases,  (c)  but  was  finally  settled  in  Saunders  y. 
Wakefield.(d)    It  prored,  however,  to  be  a  grievance  to 
the  mercantile  community ;  (e)    and    now,  by  19  &  20 
Vict.  c.  97,  it  is  provided   ''that   no  special  promise 
to  be  made  after  the  passing  of  this  Act(/)  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  {g) 
being  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  lawfully  author- 
ized,  shall  be  deemed  invalid  to  support  an  action,  suit, 
or  other  proceeding,  to  charge  the  person  by  whom  such  ~ 
promise  shall  have  been  made,  by  reason  only  that  the 
consideration  for  such  promise  does  not  appear  in  writing, 
or,  by  necessary  inference,  from  a  written  document.'' 


(a)  Kewnaway  v.  Treleavan^ 
5  M.  &  W.  4d8,  per  Parke,  B. ; 
Newhwry  y.  Armstrong ^  6  Bing. 
201;  Lysaght  v.  Walker,  5 
Bligh  (N.  B.),  1;  Cfford  v. 
Davie;  12  G.  B.  (N.  S.) 
74a 

(()  Wain  V.  WarUere,  5  East. 
10. 

(e)  Ex  parte  Minet,  14  Yes. 
189 ;  Ex  parte  QarAom^  15  Yes. 
286;    FhiOipe  v.  Baienian,  16 


East,  356;  Goodman  v.  Chaee, 
1  B.  &  Aid.  300. 

(d)  4  B.  &  Aid.  595. 

(e)  1  Wms.  Saund.  227. 
(/)  29th  July,  1856. 

{g)  It  may  be  that  this  Act  is 
limited  to  the  second  clanse  of 
the  foarth  section  of  the  Statute 
of  Prauds,  as  the  same  words 
are  used.  Wynne  v.  ffvgJheSj 
21  W.  B.  628,  per  BramwcU,  B. 
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Chap.  III. 

Sect,  IIL 

Effect  of 
Mercantile 
Law  Amend- 
meat  Act. 


Parol  evidence 
not  admissible 
to  explain 
promise. 

Admissible  to 
identify  sab- 
ject-matter  of 
promise. 


This  statate  is  not  retrospective^  (a)  nor  does  it 
exempt  guarantees  firom  iiie  application  to  them  of  the 
ordinary  role  of  evidence  witli  reference  to  written  in- 
straments^  except  in  so  &r  as  it  allows  the  terms  con- 
stituting the  consideration  to  be  added  by  parol.  By  the 
ordinary  rules  of  evidence  proof  of  the  actual  considera- 
tion is  admissible  in  cases  of  patent  ambiguity,  where  the 
language  of  the  instrument  renders  it  uncertain  as  to 
which  of  two  or  more  matters  severally  mentioned  therein 
was  the  consideration  upon  which  it  was  given,  (b) 

But,  though  parol  evidence  may  supply  the  considera* 
tion  for  a  guarantee,  it  cannot  be  admitted  to  explain  the 
promise,  which  must  still  be  in  writing,  (c) 

Parol  evidence  is  admissible  to  identify  the  subject- 
matter  in  respect  of  which  the  promise  is  made ;  as,  for 
instance,  to  explain  what  is  meant  by  "  the  promissory 
note,''  there  not  being  evidence  of  any  other  note  to 
which  the  words  could  apply.  (J)  Where  the  defendant 
wrote  to  the  plaintiflTs  attorney,  who  was  about  to  sue 
one  David  Williams  for  a  debt  due  to  the  plaintiff:— 
"  Sir, — The  bearer,  David  WilUams,  has  a  sum  of  money 
to  receive  from  a  client  of  mine  some  day  next  week, 
and  I  trust  you  will  give  him  indulgence  till  that  day, 
when  I  undertake  to  see  you  paid" — it  was  held  that 
parol  evidence  was  admissible  to  identify  the  amount  of 
debt,  (e) 


(a)  Taylor  on  Evid.  6th  ed. 
905. 

(b)  1  Sm.  L.  G.  7th  ed.  316. 
(e)  Holmes  v.  MUchell,  7  C. 

B.  (k.  S.)  361;  28  L.  J.  C,  P. 
301. 

(d)  Shortrede  v.  Cheek,  1  A. 
&E.  57;  3N.  &M.866. 


(e)  Bateman  v.  PhiUipSf  15 
East,  272 ;  and  see  Brunion  v. 
Bullefu,  1  F.  &  F.  450.  See 
further  as  to  the  admissibility 
of  parol  evidence  to  vary  or 
explain  a  written  instrament, 
po9ty  chapter  on  the  memo- 
randnm  ot  note  in  writing. 
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Althongli  ihe  guarantee  is  bindings  notwithstanding     Chap.  hi. 

that  tbe  consideration  does  not  appear  on  the  face  of  it^         J ' 

yet  the  consideration  must  be  proved,  (a)  Coiwideration 

The  statute  does  not  make  a  promise  good  which  was  proved, 
not  good  before.(6)     If  the  consideration  stated  is  bad,  ^5? iSi^* 
the  guarantee  will  not  be  helped  hj  the  Mercantile  Law  ^^  ^^* 
Amendment  Act.  (c) 

If  there  is  a  good  consideration  it  is  not  necessary  that  Sutementof 

•  •111  •  .  'L      Ml  1  /*••.•      coDfiidention. 

it  should  appear  m  express  terms ;  it  will  be  sufficient  m 
any  case,  if  the  memorandum  is  bo  framed  that  any  per- 
son of  ordinary  capacity  must  infer  from  the  perusal  of  it 
that  such  and  no  other  was  the  consideration  upon  which 
the  undertaking  was  given,  {d)  Where  the  plaintiff,  having 
shipped  goods  to  R  8,  refused  to  deliver  the  bill  of 
lading  to  him  without  a  guarantee,  upon  which  the  de* 
fendant  enclosed  a  bill — accepted  by  R  S — in  a  letter  to 
the  defendant,  in  which  he  stated  that  B  S  having  ac- 
cepted the  bill,  he  gave  his  guarantee  for  the  due  pay- 
ment of  it,  in  case  it  should  be  dishonoured,  it  was  held 
that  the  consideration  was  sufficientiy  expressed  upon  the 
guarantee,  {e) 

The  adequacy  of  the  consideration  will  not  be  taken  Amount  of 

consideration. 

(a)  Glover  v.  HdlJeett,  2  H.  &  57 ;  BerUham  v.  Cooper,  5  M, 

N.  489.  &  W.  621 ;  Emmoit  v.  Kea/rng, 

(5)  Holmea  v.  Mitchell,  7  0.  5  Bing.  (N.  C.)  559 ;  Haigh  v. 

B.  (N.  S.)  361 ;   28  L.  J.  0.  Brooles,  10  A.  &  B.  309;  James 

P.  30,  per  Byles,  J.  v.  WUliame,  5  B.  &  Ad.  1109  ; 

(c)  19  A  20  Vict.  c.  97 ;  Wood  3  Nev.  &  Man.  196  ;  Fowera  v. 
V.  Prieitner,  L.  E.  2  Ex.  71,  per  Fowler,  4  E.  &  B.  511. 
firamwell,  B.  (e)  Boehm  v.    Camphell,    8 

(d)  HcMJoea  v.  Armstrong,  1  Taunt.  679 ;  3  Moo.  15 ;  and 
Bing.  (N.  C.)  761 ;  1  Scott,  661,  see  Pace  v.  Marsh,  1  Bing.  216; 
per  Tindal,  C.  J. ;  see  also  Oldershaw  v.  King,  2  H.  &  N. 
Shortrede  v.  Cheek,  1  A.  &  E.  517 ;  27  L.  J.  Ex.  120. 

O 
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Chap.  III.    into  account.  SO  lonir  as  there  is  any  consideration  at 

Sect  III 

J.  '  all.  (a)  The  Courts  refuse  to  enforce  a  contract  only 
where  it  is  nudum  pactum  j  that  is  to  say^  where  there  is 
an  absence  of  consideration^  not  where  the  consideration  is 
inadequate  merely,  for  the  law  has  nothing  to  do  with  the 
prudence  or  imprudence  of  the  bargain.(&)  The  follow- 
ing memorandum,  signed  by  the  defendant,  was  held  to  be 
sufficient  to  charge  him  within  the  statute : — **  I  hereby 
guarantee  to  you  the  payment  of  the  proceeds  of  the 
goods  you  have  consigned  to  my  brother,  J  P,  of  Sydney, 
and  also  any  future  shipments  you  may  make  to  him,  in 
consideration  of  the  sum  of  2b.  6d.  paid  to  me,  which  I 
hereby  acknowledge  to  have  received,''  it  being  a  ne- 
cessary intendment  that  the  consideration  was  paid  by 
the  plaintiff,  (c) 
CoDBtraction  If  a  guarantee  is  ambiguous,  or  primarily  imports  a 

Admiuii^Utj    P^t  Consideration,  parol  evidence  may  be  admitted,  to 
tfFiSraoe.  show  that  the  parties  intended  it  to  refer  to  a  future 

transaction,  (d) 

In  an  action  on  the  following  guarantee : — "  In  con- 
sideration of  your  having  this  day  advanced  to  our  client, 
Mr.  S  D,  £750,  secured  by  his  warrant  of  attorney, 
payable  on  the  22nd  of  August  next,  we  hereby  jointly 
and  severally  undertake  to  pay  the  same  on  default,  etc.,'' 
it  was  held  that  the  instrument  was  sufficiently  ambiguous 
to  admit  of  evidence  to  show  that  the  advance  was  not  a 

(a)  1  Bol.  Abr.  23  pi.  29;  710;  B,nd  see  Edwards  v.  Bought 

Edwa/rdi  v.  Bough,  11  M.  &  W.  11  M.  &  W.  641. 

641;    Semple  r.  Fink,  1   Ex.  (d)  Haigh  y.  Br ooJe$,  10  II.  A 

74.  E.  dOd ;   affd.  nom.  Broola  v. 

(h)  Johfi9ton  Y.  NicholUj  10,  Haigh,    ih,    334;    Butcher    t. 

B.  272,  per  Erie,  J.  Stewart,  11  AL  &  W.  873 ;  King 

(c)  Duichnum  v.  Tooth,  7  So.  v.  Cole,  2  Exch.  632. 


QUARANTBES. 


83 


past  one^  but  was  made  simiiltaiieonsly  with  the  execu- 
tion of  the  guarantee,  (a) 

YHiere  the  defendant  gave  a  guarantee  in  the  following 
terms : — *^  Grentlemen,  as  Mr.  D  informs  me  you  require 
some  person  as  guarantee  for  goods  supplied  to  him  by 
you  in  his  business^  I  have  no  objection  to  act  as  such 
for  payment  of  your  account/'  it  was  held  that  the 
guarantee  was  not  on  its  &>ce  a  guarantee  in  respect  of  a 
past  supply^  but  was  to  be  read  as  if  it  were  for  goods  to 
be  supplied.  (6) 

In  constroing  guarantees^  the  surrounding  circum- 
stances should  be  taken  into  consideration,  (e) 

And  in  certain  cases  the  principle  of  construction^ 
vi  res  nMgis  valeat  quam  pereat,  may  be  applied.  (c2) 
But  the  maxim  in  question  does  not  apply  in  cases 
where  there  are  extrinsic  circumstances^  in  relation  to 
which  the  words  used  are,  in  their  primary  sense,  intel- 
ligible.(c) 

A  guarantee  endorsed  on  an  agreement  may  be  read 
with  the  agreement  for  the  purpose  of  making  out  a  con- 
sideration. (/) 

If  the  words  of  a  guarantee,  in  their  ordinary  accepta- 


Cbap.  III. 
Sect,  IIL 


Surroundings 
circumBUnces 
to  be  con- 
sidered. 

Principles  of 
construction. 


(a)  Qold§7iedeY,8wanfl'EiXoh, 
151 

(I)  Hood  Y.  Grace,  7  H.  & 
N.  494;  31  L.  J.  (Ex.)  98 ;  and 
see  MockeH  v.  Amee,  23  L.  T. 
(N.  S.)  729;  Way  v.  Beam, 
13  0.  B.  (N.  S.)  306. 

(e)  NeweU  v.  Badford,  L.  B. 
3  0. P. 52;  HeffieldY.  Meadoivi, 
L.  B.  4  C.  P.  595 ;  Lawrie  y. 
Sekofield,  Lu  B.  4  G.  P.  622 ; 


OoUi  V.  Pack,  L.  B.  5  0.  P. 
65. 

(d)  Broom  v.  Baichehr,  1  H. 
&  N.  255,  25  L.  J.  Ex.  299; 
Steele  v.  Hoe,  14  Q.  B.  431, 
19  L.  J.  Q«  B.  89 ;  NeweU  y. 
Eadford,  L.  B.  3  0.  P.  52. 

(e)  Broom  v.  Batehelor,  1  H. 
&  N.  255 ;  25  L.  J.  Ex.  299, 
per  Bramwell,  B. 

(/)  Ooldham  y.  Showier,  3 
0.  B.  312. 


i 
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Chap.  III.     tion,  are  capable  of  expressmg  either  a  past  or  a  con- 
.  '      current  consideration,  that  construction  will  be  adopted 
which  makes  the  instrament  valid. (a) 

Where  the  defendant  gave  the  following  guarantee : — 
''  In  consideration  of  E  B  and  Go.  giving  credit  to  D  J, 
I  hereby  engage  to  be  responsible,  and  to  pay  any  sum, 
not  exceeding  £120,  due  to  the  said  E  R  and  Co.  by  the 
said  D  J,'^  it  was  held  that  the  guarantee  was  good  and 
binding,  the  words  "giving  credit"  being  eqnaUy  ap- 
plicable  to  future  as  to  past  advances,  {b) 

If  the  guarantee  does  not  import  that  it  is  to  attach 
upon  future  advances,  and  refers,  in  fSftct,  to  past  transac- 
tions only,  without  showing  a  future  consideration,  it  is 
void.(c) 

Where  the  defendant  gave  the  following  guarantee : — 
''I  hereby  guarantee  Mr.  J  J's  account  with  you  for 
wines  and  spirits  to  the  amount  of  £100,^'  it  was  held 
that  the  guarantee  was  for  an  existing  account,  and  not 
for  a  future  supply.(d) 
Instance  of  Although  it  is  no  longer  necessary  that  the  considera- 

*^*"*"        ^°*'   tion  should  appear  on  the  face  of  the  guarantee,  yet,  as  a 

consideration  must  exist,  it  will  be  convenient  to  refer  to 
some  of  the  older  cases,  which  turned  upon  the  suffi- 
ciency of  the  consideration. 

Guarantees  for  the  payment  of  any  goods  which  the 


(o)  SteeU  V.  Hoe,  14  Q.  B.  .    (c)  Bell  v.  Welch,  9  0.  B.  154, 

431;  19  L.  J.  Q.  B.  89,  19  L.  J.  0.  P.  184;  Westhead  v. 

(h)  Edwcurdt  v.  Jevom,  8  0.  Sproion,  6  H.  &  N.  728 ;  30  L. 

B.  436,  19  L.  J.  C.  P.  60 ;  and  J.  Ex.  266. 

see  Bambridge  Y.  Wade,  16  Q.B.  (d)  AUwuH  v.  Ashenden,  6 

89;  BrooJcB  v.  HcUgh,  10  A.  &  £.  So.  (N.  B.)  127  ;  and  see  Boyd 

334 ;    Colbourn  v.  Dawson,  10  v.  Moyle,  2  C.  R  644. 
0.  B.  766. 
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plaintiff  should  deliver  to  A, (a)  for  the  payment  of  a  Chap.  hi. 
debt  owing  by  A,  if  the  plaintiff  would  withdraw  a  pro-  -i— 
misaory  iiote,{b)  give  up  a  security,  (c)  or  stay  an  action,  {d) 
have  been  held  to  be  sufficient.  So  undertakings  to  see 
rent  paid,(0)  to  pay  for  goods  ordered  by  A,(/)  and  a 
promise  conditional  on  the  plaintiff's  accepting  a  certain 
offer,(^)  have  been  held  to  be  sufficient. 

The  following  memorandums: — ''To  the  amount  of 
£100  be  pleased  to  consider  me  as  a  security  on  J  C's 
account/'(A)  and, ''  I  undertake  to  secure  to  you  the  pay- 
ment of  any  sums  you  have  advanced,  or  may  hereafter 
advance,  to  D  on  his  account  with  you,  commencing 
1st  November,  1831,''(t)  have  been  held  not  to  express  a 
sufficient  consideration ;  and  where  the  defendant  wrote 
as  follows: — ^''As  you  have  a  claim  on  my  brother  for 
£5  17«.  9(2.  for  boots  and  shoes,  I  hereby  undertake  to 
pay  the  amount  within  six  weeks  from  this  date,''  it 
was  held  that  the  consideration,  viz,  forbearance  for  six 
weeks,  did  not  appear,  and  that  the  guarantee  was 
bad.(i) 

The  words,    "  debt,"   "  default,*'   or  "  miscarriage,"  Meaning  of  the 

words  *  debt," 
"  default," 

4^         •  »  ft 

*  miscamftge. 

(a)  8tadi  v.  LUl,  9  East,  348,  (/)  Ja/rvit  v.  WUhim,  7  M.  & 

S.  C.  nom, ;    Stapp  v.  Lill,  1  W.  410. 

Camp.  242 ;    see  also  Ex  parte  (g)  Power$  v.  Fowler^  4  E.  & 

Gardwn,  15  Ves.  286 ;  Price  v.  B.  611. 

Bichofdson,  15  M.  &  W.  589.  (h)  Jenhitu  v.  Beynolde,  6 

(b)  Shortrede  v.  Oheeh,  1  A.  Moo.  86 ;  3  Brod.  A  B.  14. 

A  E.  57.  («)  Badkee  v.  Todd,  8  A.  & 

(c)  Peate  v.  DicJcen,  5  Tyr.  E.  846 ;  and  see  Oole  v.  Dyer, 
116, 1  C.  M,  A  R.  422.  1  Tyr.  304. 

(d)  Tanner  v.  Moore,  9  Q.  (h)  Jcmea  v.  WiUiamt,  3  Nev. 

B.  1.  &  Man.  196;  and  see  Ellie  v. 

(e)  CdbaUero  v.  Slater,  14      Levy,  1  Be.  669  n.  (a). 

C.  B.  300. 
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Chap.  III. 
Sect,  III. 


PronuBe  must 


apply  (1)  to  guarantees  for  an  eziating  debt,  (2)  to 
guarantees  for  fntore  debts,  or  for  fiitare  losses,  which 
may  be  incurred  by  the  acts  of  a  third  party,  (3)  to  some 
past  or  future  de&ult  in  duty  by  a  third  party,  (a) 

The  statute,  it  will  be  observed,  provides  that  the 

not^mp^?"  promise  to  which  it  is  to  be  applied  shall  be  "  special." 
It  seems,  therefore,  that  implied  promises  are  not  within 
the  statute. 

PromiM  partly       Where  a  promise  is  entire,  and  is  void  from  the  com- 

within  and  .     i     • 

partly  without  mencoment  as  to  part,  for  not  bemg  in  writing,  the 
parts  being  indivisible,  no  action  can  be  brought  on  that 
part  of  the  promise  which  is  not  within  the  statute,  but 
the  whole  promise  is  void.  Thus,  where  the  defendant, 
in  consideration  that  the  plaintiff  would  not  distrain  for 
rent  in  arrear,  verbally  promised  to  pay  him,  not  only 
the  rent  due,  but  the  rent  due  at  the  ensuing  quarter 
day,  it  was  held  that  the  promise  to  pay  the  accruing 
rent  was  a  promise  founded  on  a  new  consideration,  dis- 
tinct from  the  demand  which  the  plaintiff  had  against 
the  tenant,  and,  therefore,  void  under  the  statute ;  and 
that  the  promise  being  entire,  and  in  the  commencement 
void  in  part,  was  void  altogether,  and  that  the  plaintiff, 
therefore,  could  not  recover  from  the  defendant  the  rent 
due  at  the  ensuing  quarter  day.  (6) 


(a)  See  De  Colyar  on  Gkiaran- 
tees,  pp.  45-49 ;  and  Kirhham  v. 
Mwrter,  2  B,  &  Aid.  613 ;  Mount, 
itephen  V.  Lakeman^  L.  B.  7 
Q.  B,  197, 

(h)  Thomas  v.  WUliami,  10 
B.  &  C.  664 ;  and  see  Lexington 
V.  Olarhe,  2  Vent,  223  ;  GJuUer 
V.  BeckeU,  7  T.  B.  201 ;  Mechelen 
v.  Wallace,  7   A.  &  E.  49,  2 


N.  &  P.  224 ;  Head  v.  Baldrey, 
6  A.  &  E.  459,  2  N.  &  P.  217; 
Hodgson  v.  Johmon,  B.  B.  &  B. 
685,  28  L.  J.  Q.  B.  88 ;  VaugJian 
V.  Hancock,  3  0.  B.  766 ;  Harmon 
V,  Eeeve,  18  C.  B.  587 ;  Coolie 
V,  Tomhe,  Ans.  420 ;  Lea  v. 
Barber,  ih.  425,  n. ;  Corder  v, 
Drakeford,  3  Taunt.  382 ;  Neal 
V.  Viney,  1  Gamp.  471. 
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Where,  however,  the  promise  is  divisible,  an  action     Crap.  hi. 

.  Sect.  Illm 

may  be  brought  upon  that  part  which  is  not  within  the         -1-.  ' 

...  Promise 

Statute.  diyisible. 

In  Wood  V.  Be7h8onf{a)  the  following  guarantee  was 
given :  — "  1,  the  undersigned,  do  hereby  engage  to  pay 
the  directors  of  the  Manchester  Qaa  Works,  or  their  col- 
lector, for  all  the  gas  which  may  be  consumed  in  the 
Minor  Theatre,  and  by  the  lamps  outside  the  theatre, 
daring  the  time  it  is  occupied  by  my  brother-in-law 
Mr.  Neville;  and  I  do  also  engage  to  pay  for  aU  arrears 
which  may  be  now  due/'  It  was  held  that  the  agree- 
ment was  void  as  to  the  arrears,  but  that  the  amount  of 
the  gas  supplied  might  be  recovered,  {b) 

A  promise  to  give  a  guarantee  is  required  to  be  in  l^omue  to 
writing  as  much  as  a  guarantee  itself,  (c) 

A  promise  to  procure  a  guarantee  from  a  third  person  Promise  to 
is  not  within  the  statute.    This  was  decided  in  the  case  of  guarantee 
Bushel  V.  Beavan.(d)    There  the  plainti£b,  the  owners  of  ^  ^tute. 
a  ship  hired  on  a  charter-party  by  H.  Semphill,  refused  to 
let  her  sail  till  certain  disputes  about  the  freight  between 
them  and  H.  Semphill  were  settled  by  H.  Semphill'a 
giving  security,  whereupon  the  defendant,  in  considera- 
tion that  plaintifib  would  let  H.  Semphill  sail  without 
giving  security,  undertook  to  get  P.  Macqueen  to  sign 
the  following  guarantee :  '^Whereas  H.  Semphill  has  hired 
your  ship  for  six  months  from  the  12th  July,  1830,  and 
such  longer  time  as  his  intended  voyage  may  require, 
and  has  paid  or  secured  the  freight  for  six  months  from 

(a)  2  Gr.  &  J.   d4,  2  Tyr.  (e)  McUleU  v.  Bateman,  L.  B. 

93.  1  0.  P.  170. 

(5)  See  also  Earl  of  FoL^         ((X)  1  Bing.  (N.  0.)  103,  4 

movih  T.  Thomas^  1  Or.  &  M.  Moo.  &  S.  622. 
101. 
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.COAF.  III. 
;Seet.  111. 


Offer  to 

Suarantee 
oea  not  bind 
till  accepted. 


Offer  may  be 
withdrawn. 


the  20th  August,  1830,  and  is  about  to  leave  England,  I 
guarantee  the  payment  of  freight  which  shall  accrue  for 
any  portion  of  the  voyage  after  the  said  six  months/' 
It  was  held  that  the  guarantee  was  within  the  statute, 
but  that  the  undertaking  to  procure  P.  Macqueen's  sig- 
^nature  was  not. 

A  mere  offer  to  guarantee  is  not  sufficient  to  bind  the 
person  making  it,  until  he  has  notice  that  it  is  regarded 
Bs  a  guarantee  and  is  accepted,  or  until  he  has  consented 
rto  its  being  considered  as  conclusive.  Thus,  where  the 
defendant  gave  the  following  letter  to  A  (to  whose  house 
the  plaintilSs  had  declined  to  furnish  goods  on  their  credit 
alone)  :  ''I  understand  A  and  Co.  have  given  you  an  order 
for  rigging,  &c.,  which  will  amount  to  about  £4,000.  I 
can  assure  you  from  what  I  know  of  D  A's  honour  and 
probity,  you  will  be  perfectly  safe  in  crediting  them  to 
that  amount,  indeed  I  have  no  objection  to  guarantee  you 
against  any  loss  from  giving  them  this  credit;^'  and  this 
letter  was  handed  over  by  A  to  the  plaintiffs,  with  a  gua- 
rantee from  another  house  which  they  required  in  addition, 
and  the  goods  were  thereupon  furnished ;  the  letter  was 
considered  not  to  amount  to  a  guarantee,  there  being  no 
notice  given  by  the  plaintiffs  to  the  defendant  that  they 
accepted  it  as  such,  or  any  consent  of  the  defendant  that 
it  should  be  a  conclusive  guarantee.(a) 

Until  an  offer  to  guarantee  has  been  accepted,  it  may 
be  revoked  by  the  person  who  has  made  it.    In  Offord  v. 


(a)  M^Iver  v.  B^ha/rd»on,  1 
M.  &  Sel,  557 ;  and  see  CoZe- 
man  v.  TJpcot,  6  Vin.  527 ;  Bird 
v.  Bloue,  2  Vent.  361 ;  Ilodgson 
V.  Hutchinson,  5  Yin*  522 ; 
Gaunt  V.   HiUy   1    Stark,  10; 


Symmom  v.  Want,  2  Stark, 
371 ;  Mozley  v.  Tinkler,  1  G.  M. 
&  R.  692,  5  Tyr.  416  ;  Netc^ 
Tport  V.  8pivey,  7  L.  T.  (N.  S.) 
328. 
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Barnes,  (a)  it  was  held  ihat  a  guarantee  to  secure  moneys     Chaf.  hi 
to  be  advanced  to  a  third  party  on  discount  to  a  certain  J» 

extent ''  for  the  space  of  twelye  calendar  months/'  might 
be  countermanded  within  that  time. 

Acceptance  of  an  offer  to  guarantee  may  be  implied  Implied 
from  the  action  of  the  parties.  Where  a  guarantee  was 
given  in  the  following  terms :  "  I  hereby  guarantee  to  you 
the  sum  of  £250  in  case  Mr.  P  should  make  default  in  the 
capacity  of  agent  and  trayeller  to  you/'  it  was  held  that 
the  person  indemnified  was  not  bound  to  employ  the  per^ 
son  designated  by  the  guarantee,  but  that  if  he  did  em- 
ploy him,  the  guarantee  attached  and  became  binding  on 
the  person  who  gave  it.  (6) 

The  terms  of  the  offer  may,  however,  show  that  an  ex-  Expren 
press  acceptance  is  expected,  and  then  the  guarantee  is  ^^ 
not  conclusive  unless  it  has  been  expressly  accepted. 
Thus,  where  the  defendant  wrote  as  follows :  ''F  informs 
me  that  you  are  about  publishing  an  arithmetic  for  him. 
I  have  no  objection  to  being  answerable  as  far  as  £50.  For 
my  reference  apply  to  B  of  this  place  /'  the  memoran- 
dum was  witnessed  by  B,  and  forwarded  by  him  to  the 
plainti£&,  who  never  communicated  their  acceptance  to  the 
defendant;  the  Court  decided  that  the  plaintifi^  not 
proving  any  notice  of  acceptance  to  the  defendant,  werp 
not  entitled  to  recover,  as  the  transaction  ''could  not  be 
tortured  into  a  consummate  and  perfect  contract.''(c) 

Where   a   surety   is  required   to   give,   and    gives.  Waiver  of 

references. 

(a)  12  C.  B.  (N.  S.)  748 ;  0.  B.  (N.  S.)  748,  and  the  judg. 

and  see  Qrant  v.  CampheUf  6  ment  of  Coleridge,  J.,  in  Pope 

Dow.  H,  L.  C.  239.  v.  Andrew$,  9  0.  &  P.  664. 

(6)  Kmnaway  v.  Treleavan^  (c)  Mozley  v.  Tinkler^  1  0. 

S  M.  &  W.  498,  per  Parke,  B.,  M.  &  R.  692,  5  Tyr.  416. 
and  see  Qfford   v.   Davies^   12 
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CUAP.  III. 
Sect,  III. 


Original 
debtor's  lia- 
bilit;^  must 
continue. 


references^  the  creditor  may  dispense  with  them^  as  the 
condition  is  for  his  benefit,  but  he  cannot  enforce  the 
guarantee  against  the  surety  until  he  has  given  him 
notice  of  the  intended  waiver.(a) 

''The  question  whether  each  particular  case  comes 
within  this  clause  of  the  statute  or  not,  depends,  not  on  the 
consideration  for  the  promise,  but  on  the  &ct  of  the 
original  party  remaining  liable,  coupled  with  the  absence 
of  any  liability  on  the  part  of  the  defendant  or  his 
property,  except  such  as  arises  from  his  express  pro- 
mise/^(&)  In  Qreen  ▼.  0r€S8weU,(c)  Denman,  G.  J.,  said 
that  there  did  not  appear  to  be  any  objection  to  the 
above  test,  and  it  was  also  approved  of  by  Cockbum, 
C.  J.,  in  Fitzgerald  v.  Dre8ler.(d)  There  the  plaintiflb 
through  D  and  Co.,  who  were  brokers,  sold  682  bags  of 
linseed  at  a  certain  price  per  quarter  to  H,  and  H  afber- 
wards,  through  the  same  brokers,  sold  the  linseed  at  an 
increased  price  to  the  defendant.  The  time  for  the  de- 
fendant's payment  of  the  purchase  money  was  to  arrive 
before  the  time  fixed  for  H's  payment.  The  defendant 
being  in  want  of  the  linseed  to  complete  a  contract  he 
had  made,  sent  one  of  his  clerks  to  D  and  Co.  for  the  de- 
livery order,  with  instructions  to  follow  up  the  matter 
and  get  the  order.  The  clerk  was  taken  by  D  and  Co. 
to  the  plaintiffs,  from  whom  he  obtained  the  order  only 
on  his  promising  that  the  defendant  would  pay  the  plain- 
tiffs for  the  seed,  as  the  plaintiffs  required  to  be  paid 
before  they  parted  with  the  order.      On  the  following 


(a)  Morten  v.  Mar9hda,  2  H.  (c)  10  A.  &  E.  453 ;  2  P.  A 
&  G.  305.                                       D.  430. 

(b)  I  Wms.  Sauud.  233.  (d)  7  C.  B.  (N.  S.)  392 ;  29 

L.  J.  0.  P.  118. 
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day  the  defendant  sent  a  cheque  to  D  and  Co.  for  £900  Chap.  hi. 
on  account  of  the  seed,  which  had  not  been  measured  at  J^^ 
that  time,  so  that  the  precise  quantity  of  it  was  not  then 
known.  Upon  its  being  measured  it  was  found  that  the 
plaintifib  were  entitled  under  their  contract  with  H  to 
receive  £971  15^.  6c?.  In  an  action  by  them  against  the 
defendant  to  reooYcr  the  difference  between  this  amount 
and  £900,  the  amount  of  the  cheque,  it  was  ruled  that 
the  contract  made  by  the  defendant's  q^erk  was  not  a 
contmct  to  pay  the  debt  of  a  third  person  within  the  sta- 
tute, as  the  linseed,  the  giving  up  of  which  by  the  plain- 
ti£Bi  was  the  consideration  for  such  promise,  was  the 
property  of  the  defendant  subject  to  the  plaintiffs'  lien  for 
the  purchase  money. 

The  statute  only  contemplates  a  promise  made  to  the  Promifie 
person  to  whom  another  is  already,  or  is  to  become,  lia-  ^^^rson 
ble :  therefore  a  promise  by  the  defendant  to  the  plain-  ?«*™«*eed. 
tiff  to  pay  A  B  a  debt  due  from  the  plaintiff  to  A  B,  is 
not  within  the  statute,  (a)     It  must  be  a  promise  to  be 
answerable  for  a  debt  of  or  a  default  in  some  duty  by 
that  other  person  towards  the  promisee,  (b) 

Where  A,  at  the  request  of  B,  entered  into  a  bond  with 
him  and  C  to  indemnify  D  against  certain  debts  due  from 
C  to  D,  and  B  promised  to  save  A  harmless  from  all  loss 
by  reason  of  the  bond,  it  was  held  that  the  promise  was 
binding,  although  not  in  writing.  ''  If  the  plaintiff,'' 
said  Parke,  J.,  ''at  the  request  of  the  defendant  had 
paid  money  to  a  third  person,  a  promise  to  repay  it  need 


(a)  Eastwood  v.  Kenyon,  11  KadeeeBlBO  Gregory Y.WUUaiM, 

A  A  E.  438;    2  P.  &  D.  376;  3Mer.  582. 

see  obserTations  on  this  case,  (h)  Hargr&avea  v.  Parsona,  13 

Sm.  Merch.  Iaw,  8th  ed.  457 ;  U.  &  W.  561,  per  Parke,  B. 
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Chap.  III.     xiot  havo  been  in  writings  and  this  case  is  in  substance 
J__  '      the  same."  (a) 

Again^  where  the  defendant  and  Parker  agreed  fortbe 
sale  by  Parker  to  the  defendant  of  the  ''put''  or  "call" 
of  fifty  foreign  railway  shares,  at  a  certain  price  per  share 
premiom,  at  any  time  on  or  before  the  18th  of  Feb- 
roary^  1844^  and  before  that  day  the  defendant  agreed 
to  re-sell  the  option  to  the  plaintiff  and  to  guarantee  the 
performance  of  the  agreement  by  Parker^  and  on  the 
16th  of  February  the  plaintiff  ''called''  the  shares  {i-e* 
required  the  delivery  of  them  pursuant  to  the  agreement] , 
but  it  was^  at  the  same  time^  verbally  agreed  between 
him  and  the  defendant  and  Parker  that  they  should  be 
delivered  to  the  plaintiff  not  on  the  18th  of  February 
but  on  the  2nd  of  March^  at  Paris ;  it  was  held  that  this 
was  not  an  agreement  by  the  defendant  to  be  answerable 
for  the  default  of  Parker^  but  an  original  promise  by  him 
for  the  delivery  of  the  shares  by  Parker^  for  which  a  note 
in  writing  was  not  required  by  the  statute^  Parke^  B., 
saying,  "  In  this  case  Parker  had  not  contracted  with  the 
plaintiff,  nor  was  it  intended  that  he  should ;  there  was 
no  privity  between  them;  the  non-performance  of  Parker's 
contract  with  the  defendant  would  be  no  default  towards 
the  plaintiff,  and,  consequently,  the  undertaking  by  the 
defendant  was  no  promise  to  answer  for  the  de&ult  or 
miscarriage  of  Parker  in  any  debt  or  duty  towards  the 
plaintiff.      It  was   an   original  promise  that  a   certain 
thing  should  be  done  by  a  third  person."  (6) 

So  where  the  plaintiff,  the  bailiff  of  a  county  court, 
being  about  to  arrest  one  H  under  a  warrant  of  contempt 


(a)  Thomas  v.  Oooh,  8  B.  &  (b)  Hat  greaves  v.  TcunonSj  13 

C.  728.  M.  &  W.  661. 
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for  non-payment  of  a  jadgment  debt^  the  defendant,  in  Chap.  hi. 
consideration  that  he  wonld  forbear  to  execute  the  war^  -^ 
rant^  promised  to  pay  the  plaintiff  £17  on  a  given  day  or 
surrender  H,  it  was  held  that  this  wag  not  an  agreement 
by  the  defendant  to  be  answerable  for  the  debt  or  default 
of  H,  but  an  original  promise  by  him  to  pay  the  money 
or  surrender  H.(a) 

Formerly  a  distinction  was  made  between  promises  to  if  proniaee 
pay  for  goods  sold,  made  before  deliyery  of  the  goods,  promiM  mi»t 
and  promises  made  after  the  goods  were  delivered.  In  ^  writing, 
the  former  case  the  undertaking  was  considered  original, 
and  not  within  the  statute;  in  the  latter,  collateral,  and 
within  the  statute,  (ft)  But  this  distinction  has  been 
oyemiled,(c)  and  the  rule  now  is,  that  if  the  person  to 
whom  the  goods  are  supplied  is  liable  at  all,  the  promise 
must  be  in  writing,  (d)  In  Anderson  v.  Haymcm,(e)  the 
plaintiff,  a  woollen  draper  in  London,  employed  a  rider 
to  receive  orders  from  his  customers  in  the  country.  The 
defendant,  meeting  with  the  rider  at  Deal,  desired  him  to 
write  to  the  plaintiff  to  request  him  to  supply  the  defen- 
dant's son  (who  traded  in  the  West  Indies)  with  whatever 
goods  he  might  want,  on  his  (the  defendant's)  credit; 
and  at  the  same  time  said,  '*  Use  my  son  well ;  charge 
him  as  low  as  possible,  and  I  will  be  bound  for  the  pay- 
ment of  the  money  as  far  as  £800  or  £1000.''     The  rider 


(a)  Reader  v.  Emgham,  13  G.  (c)  McOion  v.  Wkarami,  2  T. 

B.  (N.S.)  344 ;  aad  see  Hodgson  B.  80. 

r.  Anderson,  3  B.  &  G.  842  ;   5  (d)  Motion  v.  Wharam,  2  T. 

D.  &B.  735.  B.   80;    Oolman  v.   Eylee,  2 

(h)  Mmohrey  v.  Cunningham,  Stark,  62 ;  Peckham  v.  Faria,  3 

cited   2  T.   B.   80;    Jones  v.  Doug.  13;   Parsons  v.  Waiter, 

Cooper,    Cowp.     227;     Lofil.  ib.  I4,,n.  (c). 

769.  (e)  1  H.  Bl.  120. 
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Chap.  III.  accordingly  wrote  to  the  plaintiff  the  following  letter:— 
*  '  ''  Mr.  Hayman^  of  this  town^  says  his  son  will  call  on  jou 
and  leave  orders^  and  he  has  promised  me  to  see  you  paid, 
if  it  amounts  to  £1000.  N.B.^If  deal  for  twelve  months' 
creditj  and  pay  in  six  or  eight  months,  expects  disoonnt 
in  proportion.^'  Soon  after,  the  son  received  goods  from 
the  plaintiff  to  the  amount  of  £800,  which  were  delivered 
to  him,  in  consequence  of  the  before-mentioned  engage- 
ment of  the  &ther.  The  son  was  debited  in  the  plaintiff's 
books,  and,  having  been  applied  to  for  payment,  wrote 
the  following  answer  to  the  plaintiff: — ''  In  answer  to 
your  letter,  I  can  only  say  that  I  understand  your  credit 
for  the  goods  was  twelve  months,  which  was  also  men- 
tioned by  your  rider  to  my  father.  I  shall,  at  this  rate, 
make  you  remittances  for  the  different  parcels  as  they 
become  due.''  The  son  afterwards  became  a  bankrupt, 
and  this  action  was  brought  against  the  &ther  to  recover 
the  value  of  the  goods.  Heath,  J.,  directed  the  jury  to 
consider  whether  the  plaintiff  gave  credit  to  the  defen- 
dant alone,  or  to  him  together  with  his  son ;  that  in  the 
former  case  they  should  find  a  verdict  for  the  plaintiff; 
in  the  latter,  for  the  defendant :  being  of  opinion  that  if 
any  credit  was  given  to  the  son,  the  promise  of  the  defen- 
dant, not  being  in  writing,  was  void  by  the  statute.  A 
verdict  was  found  for  the  defendant,  and  a  rule  obtained 
to  set  it  aside,  which  the  Court  afterwards  discharged, 
being  clearly  of  opinion  that  this  promise,  not  being  in 
,  writing,  was  void  by  the  statute,  as  it  appeared  from  the 
letter  of  Hayman  the  son  that  credit  was  given  to  him  as 
well  as  to  the  defendant. 

Where  A,  having  commenced  certain  business  for  B, 
which  he  had  undertaken,  refused  to  proceed  without  a 
promise  from  C  to  pay  the  further  expenses,  it  was  held 
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that  C  was  not  liable  on  snoh  a  promise  without  a  note     Chap.  hi. 
in  writing.(a)     So^  where  the  defendant  verbally  pro-  — 

mised  the  plaintiff  that  if  he  would  supply  goods  to  A, 
drawing  upon  him  at  one  months  and  would  allow  him 
(the  defendant)  three  per  cent,  upon  the  amotmt  of  the 
iuToice  he  would  pay  the  plaintiff  cash  to  take  A's  bill 
"  without  recourse/'  in  other  words^  buy  the  bill  of  him^ 
it  was  held  that  there  was  a  contract  to  answer  for  the 
debt  or  de&ult  of  another  which^  not  being  in  writing, 
could  not  be  enforced.  (6) 

The  statute  does  not  apply  to  a  case  where  the  party  Guarantor 
giving  the  g^uarantee  is  himself  liable  to  the  demand  Uabte. 
which  he  is  purporting  to  guarantee,  it  must  be  exclu- 
sively the  debt,  de&ult,  or  miscarriage  of  another  person. 
In  Ardem  ▼.  Rotaney{c)  a  cheque  for  £100  was  drawn 
upon  the  defendant,  and  the  plaintiff,  who  was  asked  to 
cash  it,  sent  to  the  defendemt  to  know  whether  it  was 
good.  The  defendant  replied  that  it  would  be  honoured, 
aa  he  was  indebted  to  the  drawer  of  it  in  £200.  The 
cheque  was  void,  as  being  post-dated ;  but  it  was  held, 
nevertheless,  that  the  plaintiff  could  recover,  on  the 
ground  of  the  sum  due  to  the  drawer  being  appropriated. 
Lord  Ellenborough  said :  ''  If  this  had  been  an  agreement 
to  pay  an  amount  of  any  money  which  the  plaintiff  might 
advance  to  Alder  (the  drawer),  and  no  specific  sum  of 
money  had  been  mentioned,  which  was  to  be  so  advanced, 
I  shonld  have  thought  this  a  case  within  the  Statute  of 
Frauds ;  but  it  appears  to  me  that  this  is  an  appropria- 
tion of  £100,  part  of  the  money  which  the  defendant  said 


(a)  Barker  v.  Fox,  1  Stark,      1  0.  P.  168,  affg.  S.  0. 16  C.  B. 
270.  (N.  S.)  530. 

(h)  MdOeU  Y.BcUeman,  L.  B.  (e)  5  Eep.  254. 
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Chip.  III. 
Sect.  III. 


Credit  given 
to  guarantor 
pronuDe  not 
within  the 
statute. 


he  owed  to  Alder^  amounting  to  £200^  and  that  the  plain- 
tiff may  recover/' 

Where  the  testator  appointed  his  son,  Alfred  Orrell, 
and  three  other  persons  his  executors  and  trustees,  and 
Alfred  Orrell  disclaimed  and  renounced  probate,  and 
afterwards  purchased  a  portion  of  the  testator's  estate, 
the  other  legatees  raised  a  claim  for  losses  incurred  by 
the  trustees,  and  Alfred  -Orrell's  solicitor  wrote,  on  his 
behalf,  to  the  claimants,  agreeing  to  pay  £3000  in  satis- 
faction of  the  alleged  losses,  it  was  held  that  this  letter 
was  not  within  the  statute,  as  an  agreement  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  as  Alfred 
Orrell  was  himself  liable  for  the  debt,  (a) 

If  it  appears  that  goods  were  supplied  to,  or  that  work 
was  done  for,  a  third  person  at  the  instance  of  the  gua* 
rantor,  and  that  credit  was  given  to  him  and  he  was 
treated  as  the  real  debtor,  then  the  promise  is  direct,  and 
not   collateral,  and  the  case  is  not  within  the  statute. 
Where  the  promise  was  as  follows :  ''  If  L  S  shall  go 
through  the  purchase  my  brother  will  give  you  a  hand- 
some gratuity  for  the  trouble  and  pains  you  shall  be  at 
in  transacting  the  affair,  which  I  promise  and  assure  you 
shall  not  be  less  than  £300.     My  meaning  is,  you  shall 
be  paid  when  the  conveyances  shall  be  executed;''  it 
was  held  that  the  defendant  was  personally  liable,  and 
Lee,  C.  J.,  said  that  there  was  a  difference  between  a 
conditional  and  an  absolute  undertaking,  as  if  A  promise 
to  pay  B  such  a  sum  if  C  does  not :  there  A  is  but  a  seen* 
rity  for  C.    But  if  A  promise  that  C  will  pay  such  a  sum. 


(a)  Orrell  v.  Ooppock^  26  L. 
jT,  Ch.  269 ;  and  see  Coutourier 
y.  UoMtie,  22  L.  J.  Ex.  97;  Hodg- 
$on  Y.  Anderion,  5  D.  &  B.  735 ; 


3  B.  &  G.  842 ;    BaUon  v.  King, 

4  H,  &  N,  739 ;  Fitzgerald  v. 
Dresiler,  7  C.  B.  (N.  S.)  374. 
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A  is  the  principal  debtor^  for  the  act  done  was  on  his     Chap.  hi. 
credifc,  and  no  way  on  C.  (a)      Where  a  mother  took  her        '!L-  ' 
son  to  school^  and  saw  the  master^  but  no  evidence  was 
given  of  what  passed  at  the  time^  and  afterwards  a  bill 
was  delivered  to  the  boy's  nncle,  who  said  it  was  qnite 
right  to  deliver  the  bill  to  him  for  he  was  answerable,  it 
was  held  that  the  Statute  of  Frauds  did  not  apply,  and 
that  it  was  proper  to  leave  it  to  the  jury  to  say  under  the 
circumstances  whether  the  original  credit  was  given  to 
the  uncle  or  not.(&)      Where  the  defendant  gave  the 
following  guarantee: "  I  hereby  undertake  to  Mr.  T.  Edge 
to  see  him  paid  for  the  gas  apparatus  he  has  put  up  and 
Aimished  for  Mr.  J.  Brunton  according  to  the  work,  to 
be  performed  in  a  scientific  manner,  as  shall  be  thought 
necessary  and   approved  by  Mr.  Evans,  the   superin- 
tendent of  the  gas   works  in  Peter   Street,'^  and  the 
defendant  had  given  orders  about  tiie  work  before  and 
after  the  guarantee  was  given,  Abbott,  C.  J.,  left  it  to 
the  jury  to  determine  whether  the  defendant,  although 
he  had  no  interest  in  the  theatre  in  which  the  apparatus 
was  to  be  put  up  at  the  periodln  question,  was  not  one 
of  the  persons  who  had  originally  given  orders  for  the 
gas  apparatus ;  for  if  he  was,  a  verdict  might  be  recovered 
npon  his  own  personal  liability,  without  regard  to  the 
guarantee,  (c) 

Wbere  the  defendant  employed  a  builder  to  erect  some 
houses,  and  gave  a  guarantee  for  a  supply  of  materials  to 
the  builder  to  a  certain  amount,  and  afterwards  an  order 

(a)  Gordon  v.  Martin^  Fitsg.  243 ;  and  see  Scholet  v.  Hamp^ 
302.  iron,  cited  De  Colyar  on  Gnaran- 

(b)  DafneU  v.  ISrcUt,  2  C.  &  tees,  94 ;   Fell  on  Guarantees, 
P.  82.  2nd  ed.  27. 

(c)  Edge  v.  Fi'ost,  4  D.  &  R. 

H 
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Chap.  III.     for  a  foiiher  sapply  to  a  certain  amount^  and  more  mate- 

J *      rials  were  supplied  on  the  order  of  the  builder^  the 

defendant  being  constantly  on  the  premises^  it  was  held 
that  it  was  for  the  jury  to  say  whether  he  had  so  acted  aa 
to  lead  the  plaintiff  to  belieye  that  the  latter  sapply  was 
to  be  on  his  credit,  (a) 

In  Simpson  y .  Pentanj  (b)  one  Simpson  introdaced  Pen- 
ton  to  Ovenston^  an  npholsterer^  and  in  Penton's  pre- 
sence asked  Oyenston  if  he  had  any  objection  to  sup- 
ply Penton  with  some  furniture,  and  that  if  he  would  ''  he 
would  be  answerable. ''     Oyenston  asked  Simpson  how 
long  credit  he  wanted,  and  Simpson  replied  ''  he  would 
see  it  paid  at  the  end  of  six  months.''  Oyenston  agreed  to 
this,  and  Simpson  gay  e  him  the  order ;  and  the  goods 
were  supplied  accordingly.     At  the  end  of  six  months, 
Penton  not  haying  paid  the  amount,  Oyenston  applied  to 
Simpson  for  payment,  and  he  paid  the  money.      The 
entry  in  Oyenston's  books  was :   "  Mr.  Penton  per  Mr. 
Simpson."     It  was  held  that  the  jury  were  warranted 
in  finding  that  the  undertaking  on  the  part  of  Simpson 
was  not  a  collateral  undertaking,  (c) 

In  the  recent  case  of  Mountstq>hen  y .  Lakeman,  {d)  the 
question  as  to  whether  credit  was  giyen  to  the  guarantor 
personally  was  fully  discussed.  There  the  plaintiff  had 
been  employed  to  construct  a  main  sewer  by  a  local 
Board  of  Health,  of  which  the  defendant  was  chairman. 

(a)  Smith  y.  BudhaU,  3  Foe.  Hatfield,  2  Bing.  439;  10  Moo. 

A  Fin.  143 ;  see  also  Taylor  y.  42 ;  Clancy  y.  PiggoU^  2  A.  & 

Hilary,  1  G.  M.  &  B.  741.  E.  473  ;  HargroaioeMY.  Par$ofu, 

(5)  2  0.  A  M.  430.  13  M.  &  W.  661. 

(e)  And  see  Auiten  v.  Baker,  (d)  L.  B.  7  Q.  6.  196,  affd. 

12  Mod.  250 ;  Bateman  v.  PhU-  L.  B.  7  H.  L.  24. 
lips,  15  East.  272 ;    Dixon  y. 
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When  the  sewer  was  nearly  completed  the  board  gave     Chap.  iit. 

notice^  under  11  &  12  Vict.  o.  63^  s.  69^  to  the  occa*         J ' 

piers  of  the  adjoining  houses  to  connect  their  drainage 
wiihin  twenty-one  days^  or  the  board  woald  do  it  at  their 
expense.  Before  the  twenty-one  days  had  expired  the 
plaintiff^  having  completed  the  sewer^  was  about  to  leave 
the  place  with  his  carts^  &c.,  when  the  defendant  sent  after 
him^  and  the  following  conversation  took  place.  The  de* 
fendant  said  :  ''  What  objection  have  you  to  making  the 
connections  ?''  The  plaintiff  replied^  '^  I  have  none^  if 
70a  or  the  board  will  order  the  work^  or  become  respon- 
sible for  the  payment.^'  The  defendant  replied^  "  60  on 
and  do  the  work^  and  I  will  see  you  paid.^'  The  plaintiff 
accordingly  did  the  work  under  the  superintendence  of 
the  surveyor  of  the  board,  and  sent  in  his  account  to 
the  board,  debiting  them  with  the  amount.  The 
boaid  refused  to  pay,  on  the  ground  that  they  had 
not  authorized  the  order.  The  Court  of  Queen's  Bench 
held  that  the  conversation  did  not  amount  to  an  under* 
taking  by  the  defendant  to  be  primarily  liable  for  the 
work,  but  only  to  a  promise  that  if  the  plaintiff  should 
do  the  work  on  the  credit  of  the  board,  the  defendant 
would  pay,  if  the  board  did  not,  and  that  this  was  a 
promise  to  be  answerable  for  the  debt  of  another  person,  • 
which,  not  being  in  writing,  could  not  be  enforced. 
The  Court  of  Exchequer  Chamber,  however,  held  that 
there  was  evidence  on  which  the  jury  might  have  found 
that  the  defendant  agreed  to  be  primarily  liable,  and  this 
decision  waa  affirmed  by  the  House  of  Lords,  (a) 

It  IB  very  often  the  subject  of  inquiry  at  Nisi  Prius  to  Question  to 

_  .  _  I'-i'i'i?  whom  credit 

whom  the  credit  was  given,  and  such  nice  distinctions  given  is  for 

the  jury, 
(a)  L.  R.  7,  H.  L.  24. 
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Chap.  III.     have  been  taken  on  the  wording  of  the  promise,  as  to 
'      '      make  it  impossible  to  lay  down  any  precise  rule  of  con- 
stractionj  but  the  jury  most  determine  to  whom  the 
credit  was  given,  (a) 

Where  the  plaintiff,  who  carried  on  the  trade  of  a 
tailor,  being  applied  to  by  one  Foster  to  be  supplied  with 
certain  clothes  made  by  the  plaintiff,  and  still  in  his  pos- 
session, was  unwilling,  and  refused  to  deliver  them  to 
Foster  upon  his  credit,  but  delivered  them  at  the  special 
request  of  the  defendant,  who  undertook  and  promised  to 
pay,  it  was  held  that  the  case  was  not  within  the  statute, 
that  the  whole  credit  was  given  to  the  defendant,  and 
that  he  was  liable.(&) 

In  Badns  v.  Story, {e)  AappUed  toB  for  goods;  B  asked 
for  a  reference ;  A  referred  him  to  C ;  C  on  being  appUed 
to  inquired  the  amount  of  the  order  and  on  what  terms 
the  goods  were  to  be  furnished,  and,  on  being  told,  said : 
"  You  may  send  them,  and  I'll  take  care  they  are  paid  for 
at  the  time/'  He  was  afterwards  written  to  to  accept  a  bill 
for  the  amount,  to  which  he  replied  that  he  was  not  in 
the  habit  of  accepting  bills,  but  that  the  money  would  be 
paid  when  due.  After  this,  B  (the  seller)  wrote  to  C 
about  the  goods,  and  spoke  of  them  in  his  letter  as  goods 
which  C  had  ''  guaranteed,''  and  the  attorney  of  B's 
assignees  (when  he  had  become  bankrupt)  wrote  to  A 
for  the  money ;  but  this  letter  was  a  circular,  written  in 
pursuance  of  a  list  made  out  for  him  by  B,  and  withoat 
any  knowledge  of  the  circumstances  under  which  the  debt 
was  contracted.    It  was  held  that  on  this  evidence  C  was 

(a)  1  WmB.  Saand.  230,  see  Esp.   121 ;    and  see  KecUe  v. 

Anderson  v.  Hayman,  1  H.  Bl.  Temple,  1  B.  &  P.  158. 
120.  (c)  3  0.  &  P.  130. 

(6)  Oroft  V.    Smallwoody   1 
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not  primarily  liable,  but  only  as  a  guarantor  of  the  debt     Chap.  ill. 
of  A.  (a)  ^tLL"- 

The  tradesmen's  books  should  be  produced  in  order  to  Evidence  as  to 

,  ^  ^  *-  whom  credit 

show  to  whom  credit  was  giyen.  In  Austen  y.  Baker  {b)  giyen. 
Holt,  C.  J.,  said  that  if  B  desire  A  to  deliyer  goods  to  C, 
and  promise  to  see  him  paid,  there  assumpsit  lies  against 
fi;  though,  in  that  case,  he  said,  at  Guildhall  he  always 
required  the  tradesman  to  produce  his  books,  to  see 
whom  credit  was  giyen  to.  But  if,  after  goods  deliyered 
to  C  by  A,  B  says  to  A,  ''  You  shall  be  paid  for  the 
goods,''  it  will  be  hard  to  saddle  him  with  the  debt. 
And  in  8toTT  y.  Scott  {c)  it  was  held  that  when  a  trades- 
man makes  out  an  account  for  goods  in  the  name  of  a 
particular  person,  it  must  be  taken  that  they  were  fur- 
nished on  the  credit  of  such  person,  unless  it  can  be 
shown  by  unequiyocal  eyidence  that  the  credit  was  in  &ct 
giyen  to  another. 

In  order  to  bring  a  caso  within  the  statute,  it  must  be  Must  be 
shown  that  the  parties  to  the  transaction  intended  that  debtor, 
there  should  be  a  principal  debtor,  either  at  the  time  the 
promise  was  made  or  at  some  future  time.  The  leading 
case  upon  this  point  is  Bvrhtwyr  y.  Da/mell,  {d)  There  the 
declaration  stated  as  follows:  That  in  consideration 
the  plaintiff  would  deKyer  his  gelding  to  A,  the  defen- 
dant promised  that  A  should  re-deliyer  him  safe,  and 
eridence  was  giyen  that  the  defendant  undertook  that  A 
should  re-deliyer  him  safe ;  and  this  was  held  a  collateral 
undertaking  for  another,  for  where  the  undertaker  comes 

(a)  See  also  Da/rneU  v.  Tratt,      Oro89  v.  WilUamg,  7  H.  &  N. 
2  C.  &  P.  82  ;  Simpson  v.  Pen-      675. 
<«%  2  0.  &  M.  430 ;  AndrewB         (h)  12  Mod.  250. 
y.  Smih,  2  0.  M.  &  B.  627 ;         (c)  6  0.  &  P.  241. 

(<2)  1  Salk.  27. 
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Chap.  III.  in  aid  only  to  procure  a  credit  to  the  party^  in  that  case 
J_  '  there  is  a  remedy  against  both,  and  both  are  answerable 
according  to  their  distinct  engagements ;  but  where  the 
whole  credit  is  given  to  the  undertaker,  so  that  the  other 
party  is  but  as  his  servant,  and  there  is  no  remedy  against 
him,  this  is  not  a  collateral  undertaking.  But  it  is  other- 
wise in  the  principal  case,  for  the  plaintiff  may  maintain 
detinue  upon  the  bailment  against  the  original  hirer, 
as  well  as  assumpsit  upon  the  promise  against  this  de- 
fendant. Et per  cur.  ''If  two  come  to  a  shop,  and  one 
buys,  and  the  other,  to  give  him  credit,  promises  the 
seller, '  If  he  does  not  pay  you,  I  will,'  this  is  a  collateral 
undertaking,  and  void,  without  writing,  by  the  statute. 
But  if  he  says,  '  Let  him  have  the  goods,  I  will  be  your 
paymaster,'  or,  '  I  will  see  you  paid,'  this  is  an  undertak- 
ing as  for  himself,  and  he  shall  be  intended  to  be  the  very 
buyer  and  the  other  to  act  but  as  his  servant."  (a)  The 
case  of  Waikins  v.  Vince{b)  is  to  the  same  effect.  There 
it  was  said  that  if  A  promises  B  (being  a  surgeon)  that  if 
B  will  cure  D  of  a  wound,  he  will  see  him  paid,  this  is 
only  a  promise  to  pay  if  D  does  not,  and  it  ought,  there- 
fore, to  be  in  writing  by  the  statute.  But  if  A  promise 
in  such  case  that  he  will  be  B's  paymaster,  whatever  he 
shall  deserve,  it  is  immediately  the  debt  of  A,  and  he 
is  liable  without  writing,  (c) 
PromiMto  -^  promise  by  a  third  party  to  pay  a  broker  put  in 

pay  broker.       possession  of  goods  on  which  a  distress  for  rent  has  been 
levied  his  charges,  must  be  in  writing,  as  the  landlord 

(a)  And  see  the  jadgment  1  G.  &  P.   586,   10   Moa  34 ; 

given  at  greater  length,   Ld.  Turner  v.  Phillip9,  1  Rol.  Abr. 

Esym.  1087.  20,  pi.  14,  and  the  jadgment  of 

(h)  Ld.  Baym.  224.  Willes,  J.,  in  Movni$iephen  v. 

(c)  And  see  Seaman  v.  Price,  LaJceman,  L.  B..7  Q.  B.  1%. 
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wbo  has  authorized  the  difitress  is  liable  for  the  necessary     Chap.  hi. 
expenses,  (a)  

A  promise  in  writing  to  paj  a  debt  to  be  transferred  To  pay  a 
from  the  promiser's  account  to  that  of  a  third  party  (his  tranafemd. 
agent)  is  yalid^  as  a  guarantee,  {b) 

Where^  in  an  action  against  the  sheriff  for  taking  the  Promiae  by 

.  ,  ,  execution 

plaintiff's  goods  in  Afierifcbcias  against  a  third  party,  the  creditor, 
sheriff  Sailed  on  the  trial,  and  the  execution  creditor 
then  employed  an  attorney  to  apply  for  a  new  trial,  and 
on  obtaining  a  rule  for  a  new  trial,  to  act  as  attorney 
on  the  second  trial,  it  was  held  that  the  attorney  might 
recoyer  his  bill  against  the  execution  creditor,  although 
there  was  no  memorandum  in  writing,  as  the  execution 
creditor  was  the  person  primarily  liable  to  him ;  but  if 
the  attorney  had,  in  the  first  instance,  been  employed  by 
the  sheriff,  it  would  be  otherwise,  (c) 

A  and  Co.  bought  certain  wools  of  B  and  Co.,  pay-  Promiae  in 
able  by  bearers,  acceptance  at  eight  months;  but  before  of  percentage, 
the  sale  was  completed  B  and  Co.,  requiring  some  se- 
curity, in  consideration  of  £1  per  cent,  obtained  the 
following  instrument  from  C,  signed  by  him: — "  Gen- 
tlemen,— ^In  consideration  of  £1  per  cent.,  I  hereby 
guarantee  the  due  and  correct  payment  of  one  half  the 
amount  of  136  bales  of  wool  sold  to  Messrs.  A  and  Co., 
as  per  contract ;" — it  was  held  that  the  instrument  was 
a  guarantee,  {d) 

If  the  defendant  contracts,  not  to  pay  A's  debt  out  of  Promiae  to 
his  own  funds,  but  only  faithfully  to  apply  A's  funds  for  ^e  funda  of 
that  purpose,  when  they  shall  come  to  his  hands,  that  ^^  ^* 

(a)  Colmany.  Eyles,  2  Stark,  (c)  Noel  v.  Hart,  8  0.  &  P. 

62.  230. 

(h)  Brunton  v.  Dulleni,  1  F.  (d)  In   re    WUlii,    4  Exch. 

A  P.  450.  630. 
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Ciup.  III.     contract  will  not  be  within  the  operation  of  the  statute. 

'J. '      Thns,  where  the  defendant  promised  the  plaintiff^  in 

consideration  that  he  would  deliyer  such  materials  as  Hill 
(a  workman  employed  to  do  certain  work)  should  re- 
quire^ that  he  would  pay  him  for  them  out  of  such  moneys 
received  by  him  as  should  become  due  to  Hill ;  the  pro- 
mise was  considered  to  be  original  and  not  within  the 
statute,  (a) 

In  Dixon  v.  Hatfieldj{b)  Wundertook  to  complete  the 
carpenter's  work  in  H's  house  and  find  all  the  materials : 
W^  being  delayed  for  want  of  credit  or  funds  to  procure 
timber,  it  was  supplied  by  M,  on  H's  signing  the  follow- 
ing guarantee :  ''  I  agree  to  pay  M  for  timber  to  house 
in  A  C  out  of  the  money  that  I  have  to  pay  W,  provided 
Ws  work  is  completed ;''  and  it  was  held  that  this  was 
not  a  guarantee  to  pay  if  W  should  fail,  but  a  direct 
undertaking  to  pay  when  the  work  should  be  completed. 
So  where  the  defendants  promised  the  plaintiffs,  that, 
if  they  would  deliver  goods  to  a  value  named  to  A,  which 
goods  were  required  for  the  building  of  a  church,  and 
were  to  be  paid  for  by  a  bill  of  exchange  to  be  drawn 
by  the  plaintiffs  on  A,  the  said  bill  should  be  paid  at 
maturity  out  of  money  to  bo  received  &om  the  chui^h  ; 
it  was  held  that  the  promise  was  within  the  statute.(c) 
Partingr  with  Where  tho  plaintiff  holds  securities  for  a  debt,  or  has 

giTing  up  Uen.  ^  ^^^  upou  the  goods  of  the  debtor,  and  is  induced  by 
tho  promise  of  the  defendant  to  part  with  his  securities 
or  to  give  up  his  lien,  such  promise  amounts  merely  to  a 
sale  of  the  security  or  lien,  and  is  therefore  not  within  tho 

(a)  Andrews  v.  Smith,  2  0.  Bing.  107  ;  and  see  Sweeting  v. 

M.  &  R.  631.  A$plifi,  7  M.  &  W.  166 ;  GerUh 

(6)  2  Bing.  439, 10  Moo.  42.  v.  Gliartier,  1  C.  B.  13  ;  Walker 

(c)    MofUy    V.    Boothhy,   3  v.  Eostron,  9  M.  &  W.  411. 
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8takite.(a)     Whero  the  plaintiff,  a  broker,  had  a  lien  on     Chap.  hi. 
certain  policies  of  insorance  effected  for  his  principal,  for  '     ' 

whom  he  had  given  his  acceptances,  and  the  defendant 
promised  that  he  woald  provide  for  the  payment  of  those 
acceptances  as  they  became  due,  upon  the  plaintiff's  giv- 
ing ap  to  him  such  policies,  in  order  that  he  might  collect 
the  money  due  on  them  for  the  principal;  it  was  held  that 
this  promise  was  not  within  the  statute.(&) 

So  where  A  being  insolvent,  a  verbal  agreement  was 
entered  into  between  several  of  his  creditors,  whereby  B 
agreed  to  pay  the  creditors  10«.  in  the  pound,  in  satis^ 
faction  of  iheir  debts,  which  they  agreed  to  accept  and  to 
assign  their  debt  to  B ;  it  was  held  that  this  agreement 
was  not  within  the  statute,  as  it  was  not  a  collateral  pro- 
mise to  pay  the  debt  of  another,  but  an  original  contract 
to  purchase  the  debts,  (c)  But  where  W  D  by  indenture 
agreed  to  grant  a  certain  composition  deed  to  all  the 
creditors  of  J  D  who  should  before  a  fixed  day  execute 
a  release  of  their  debts,  and  each  creditor  on  executing 
the  release  received  the  joint  note  of  J  D  and  W  D;  it 
was  held  the  agreement  was  one  which  must  be  in  writ- 
ing, and  that  any  variation  in  its  terms  must  have  been 
evidenced  in  writing,  {d) 

Where  a  written  agreement,  signed  by  the  defendants, 
the  plaintiffs,  and  the  charterers,  after  reciting  that  the 
ship  had  arrived  in  port,  and  a  stop  had  been  put  on  the 
freight  by  the  owners,  and  that  a  difficulty  had  arisen  as 

(a)    HculdUch  v.  MUne,  3  Hyndman,    3  Ir.  L.    R   109; 

Eap.  86.  I£aorory  v.  Scott,  5  Ex.  907; 

(6)  CaMavngT,Aubert,21^ty  FitzgeraM  v.  Dressier,  7  0.  R 

325.  (N.  S.)  395 ;  29  L.  J.  (0.  P.)  119. 

(c)  Anstey  v.  Harden,  1  Boa,  (d)  Em/met  v.  Dewhwst,   3 

&  P.  (N.  R.)  124 ;   Barrett  v.  Maa  &  G.  587. 
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Chap.  III.     to  the  settlement  of  tHe  cliarterers'  accounts,  stated  that 

J *      the  stop  was  to  be  immediately  taken  off,  and  that  the 

commission  on  the  charter-party,  payable  to  the  plaintiff, 
was  to  be  paid  by  the  defendants,  and  that  no  person 
signing  that  agreement  was  to  pnt  any  stop  on  the 
freight ;  it  was  held  that  this  was  an  agreement  to  be 
answerable  for  the  debt  of  another,  (a) 
Refhuningr  A  promise  made  by  a  third  person  to  a  landlord  to  pay 

rent  in  arreav,  in  consideration  of  the  landlord's  refrain- 
ing from  distress,  is  an  original  and  not   a  collateral 
promise,  and  need  not  be  in  writing,  and  this  whether 
the  goods  have  been  actually  distrained  upon  or  not.  The 
leading  case  upon  this  point  is    Williams  y.  Leper,  {b) 
There  one  Taylor  was  indebted  to  the  plaintiff  Williams 
in  £4&  for  three-quarters  of  a  year's  rent,  and  Taylor 
becoming  insolvent,  made  a  bill  of  sale  to  the  defendant 
Leper  of  aU  his  goods  in  the  house,  to  be  sold  for  the  use 
of  his  creditors.     While  the  defendant  was  in  possession 
of  the  goods  upon  the  premises,  the  plaintiff  came  there 
to  distrain  for  his  rent,  whereupon   the   defendant,  in 
consideration  that  he  would  not  distrain,  promised  to 
pay  the  £45.    It  was  held  that  this  was  not  a  promise  to 
pay  the  debt  of  another,  that  the  goods  were  debtor,  (c) 
and  the  defendant  was  in  the  nature  of  a  bailiff  for 
the  landlord,  and  that  if  the  defendant  had  sold  the 
goods  and  received  money  for  them,  an  action  for  money 

(a)  Qull  V.  Lindsay,  4  Ex.  is  the  tme  ground  of  the  deci- 

45,  18  L.  J.  Ex.  354  ;  and  see  sion,  and  that  if  the  defendant 

Olancy  v.  FiggoH,  2  A.  &  R  had  not  been  the  owner  of  the 

473.  goods,  the  promise  must  have 

(6)  3  Burr.  1887  ;    2  Wils.  been    in   wriiingr— Forth     v. 

308.  Stanton,  1  Wms.  Saond.  211  d. 

(c)  **  It  is  submitted  that  this 


GUABANTEES.  107 

Iiad  and  received  for  the  plainidfTs'  use  would  have  been     Chap.  lit. 
laid.     And  Aston^  J.^  said  that  the  defendant  was  not         -L- 
bound  to  pay  the  landlord  more  than  the  goods  sold  for, 
in  case  they  had  not  sold  for  £45. 

So  where  the  plaintiff,  having  distrained  for  rent  upon 
the  tenant's  goods,  agreed  with  the  defendants  to  deliver 
np  the  goods,  and  to  permit  them  to  be  sold  by  one  of  the 
defendants  for  the  tenant,  npon  the  defendants  first  under- 
taking to  pay  to  the  plaintiff  all  such  rent  as  should 
appear  to  be  due  to  him  from  the  tenant,  it  was  held  that 
the  undertaking  was  not  within  the  statute,  (a)  Again, 
where  an  auctioneer  employed  to  sell  goods  on  certain 
premises  for  which  rent  was  in  arrears,  was  applied  to 
by  the  landlord  for  the  rent,  the  landlord  saying  it  was 
better  to  apply  so  than  to  distrain ;  and  the  auctioneer 
answered,  "  you  shall  be  paid ;  my  clerk  shall  bring  you 
the  money ;''  it  was  held  that  an  action  lay  on  this  pro- 
mise without  a  note  in  writing.  (6) 

Where  J  A  made  a  bill  of  sale  of  goods  to  the 
plaintiff  in  consideration  of  a  debt  of  £129  19«.  due  from 
him  to  the  plaintiff,  and  the  plaintiff  being  about  to 
sell  the  goods  in  satisfaction  of  his  debt,  the  defendant 
undertook  to  pay  him  £129  Ids.  if  he  would  forbear 
to  sell,  it  was  held  that  this  promise  was  not  within  the 
statute,  and  Mansfield,  C.  J.,  said :  "  What  is  this  but  the 
case  of  a  man  who,  having  the  absolute,  uncontrolled 
power  of  selling  goods,  refrains  from  the  request  of 
another  ?"(c) 

(a)  Edwardi  v.  Kelly,  6  M.  (c)  Barrell    v.     TruueU,    4 

&  SeL  204;  Lovers  easSf  Salk.  Tannt  117;  and  see  Meredith 

2a  ▼.  Short,  Salk.  25 ;   Wallcer  v. 

(5)  Bamptcn    ▼.    Faulin,  4  Taylor,  6  C.  &  P.  752 ;  Ba/rJcer 

Bing.  264.  v.  Birt,  10  M.  &  W.  61. 
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Chap.  III.         In  Thomos  ▼•  WilliamsJa)   Lord  Tenterden.  C.J.. 

Sect,  III,  . 

J—  '  said^ ''  In  Williams  t.  Leper  there  was  no  actual  distrees, 
but  there  was  a  power  of  immediate  distress^  and  an 
intention  to  enforce  it;  and  I  think  the  judges  must  be 
understood  to  have  considered  that  power  as  equivalent 
to  an  actual  distress/' 

A  promise  to  pay  the  sum  due  for  rent  out  of  the  pro- 
ceeds of  a  sale  of  the  tenant's  effects  is  a  positive  engage- 
ment to  pay^  if  the  goods  are  sufficient^  and  is  not  within 
the  statute.(6) 
Promise  in  In  Certain  cases  the  promise  may^  in  fisusti  be  original^ 

original.  although  made  respecting  the  debt  or  de&ult  of  another. 

Thus,  where  H,  who  was  the  agent  for  the  plaintiff,  being 
desirous  of  retiring,  the  defendant  appUed  for  the  agency. 
H  was  indebted  to  the  plaintiff,  and  also  claimed  a  com- 
mission for  introducing  customers.  It  was  agreed  that 
the  plaintiff  should  allow  H  £52  on  that  account,  and 
that  the  defendant,  on  taking  the  agency,  should  allow 
the  plaintiff  to  retain  six  months'  salary,  which  amounted 
to  £52.  In  an  action  by  the  plaintiff  for  money  had  and 
received  by  the  defendant  as  such  agent,  the  defendant 
pleaded  a  set-off  for  six  months'  salary;  it  was  held  that 
this  was  not  an  undertaking  to  answer  for  the  debt  of 
another  within  the  statute.(c) 
Statute  applies  The  statute,  it  is  now  clearly  settled,  applies  to  gua- 
answer  for  rantees  against  the  tortious  defiftult  or  miscarriage  of 
another  person,  as  well  as  to  guarantees  against  breaches 
of  contract.  ((2)  It  appears  that  at  one  time  a  distinctiou 
was  made  between  cases  where  the  debtor  was  chargeable 

(a)  10  R  &  0.  eOi.  (c)  WdOcer  v.  JffOl,  5  tt  & 

(6)  Stephens  v.  Pell,  2  Or.  &     N.  419. 
M.  710.  (d)  1  Wms.  Saund  231 ;  Add. 

151. 


tortious  acts. 
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in  contract^  and  where  he  was  answerable  to  an  action  of  Chap.  ill. 
tori;^  where  the  guarantor  would  not  have  been  liable.  J_  ' 
Thus^  where  the  declaration  stated  that  in  consideration 
the  plaintiff  would  deliver  his  gelding  to  A^  the  defen- 
dant promised  that  A  should  re-deliver  him  safe^  it  was 
lield  that  this  was  a  collateral  undertakings  and  Powell^ 
J.^  said:  ''The  objection  that  was  made  was^  that  if 
English  did  not  re-deliver  the  horse  he  was  not  charge- 
able in  an  action  upon  the  promise^  but  in  trover  or 
detinue^  which  are  founded  upon  the  tort^  and  are  for  a 
loatter  subsequent  to  the  agreement.  But  I  answered 
that  English  may  be  charged  on  the  bailment  in  detinue 
on  the  original  bailment,  and  a  detinue  is  the  adequate 
remedy,  and  upon  the  delivery  English  is  liable  in 
detmue,  and,  consequently,  this  promise  by  the  defen- 
dant is  collateral,  and  is  within  the  reason  and  the  very 
words  of  the  statute.''(a)  In  Read  v.  N<Mh,{b)  it  was  held 
that  a  promise  to  pay  damages  by  a  third  person  in  case 
the  plaintiff  would  withdraw  his  record,  in  an  action  of 
assault  and  battery,  was  not  within  the  statute. (c) 

In  Msh  V.  HuteMn8on,{c[)  it  was  held  that  a  promise  to 
pay  the  debt  of  a  third  party,  in  consideration  that  the 
plaintiff  would  stay  an  action  commenced,  was  within  the 
statute.  The  Court  said :  "  Here  is  the  debt  of  another 
party  still  subsisting,  and  a  promise  to  pay  it.  It  is  not 
like  the  case  of  Bead  v.  Nash.  In  that  case  there  was  no 
debt  in  another,  it  being  an  action  of  battery,  and  it  could 
not  be  known  before  trial,  whether  the  plaintiff  would 
recover  any  damages  or  not.  But  in  the  present  case 
there  is  the  debt  of  another  still  subsisting,  and  a  promise 

(a)  Birhmyr  v.  Darnelly  Ld.  (c)    And    see    StepJicns    v. 

Bayni.1085.  8 qmre,  6  Mod.  20B, 

(h)  1  Wih,  306.  id)  2  Wils.  94. 
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Chap.  III.     to  pay  it  "(a)     In  Kiriham  ▼.  Marter,{b)  A  had  wrong* 
J_  *      (xdlj,  and  without  license  of  the  owner^  ridden  his  horse^ 
and  thereby  caused  its  death ;   and  it  was  held  that  a 
promise  by  a  third  person  to  pay  the  damage  thereby 
sustained,  in  consideration  that  the  owner  would  not 
bring  any  action  against  Aj  was  a  collateral  promise, 
and  must  be  in  writing.    "  This  case/'  said  Holroyd,  J., 
"  is  certainly  within  the  mischief  contemplated  by  the 
legislature,  and  it  appears  to  me  to  be  within  the  plain 
intelligible  meaning  of  the  words  of  the  Act  of  Parlia- 
ment.*'  And  Abbott,  C.J.,  said :  ''  The  wrongful  riding 
the  horse  of  another  without  his  leaye  and  license,  and 
thereby  causing  its  death,  is  clearly  an  act  for  which  the 
party  is  responsible  in  damages,  and  therefore^  in  my 
judgment,  falls  within  the  meaning  of  the  word  '  mis- 
carriage.''^     His  lordship  distinguished  the  case  from 
Read  y.  Na8h,{c)  saying :    ''  The  promise  there  was  to 
pay  a  sum  of  money  as  an  inducement  to  withdraw  a 
record  in  an  action   of  assault  brought  against  a  third 
person.     It  did  not  appear  that  the  defendant  in  that 
action  had  even  committed  the  assault,  or  that  he  had 
ever  been  liable  in  damages;   and   the  case  was   ex- 
pressly decided  on  the  ground  that  it  was  an  original 
and  not  a  collateral  promise.     Here  the  son  had  ren- 
dered himself  liable  by  his  wrong^  act,  and  the  promise 
¥ras  expressly  made  in  consideration  of  the  plaintiff's  for- 
bearing to  sue  the  son."     It  is  submitted  that  the  effect 
of  this  decision  is  to  overrule  Read  r.  Naah.     In  that 

(a)  And  see  King  v.  WiUon^  Adney,  Cowp.  460 ;  French  y. 

2   Str.  873  ;   Elkint  v.  Heart,  French,  2  Man.  &  Gr.  GH. 

Fitz.  202;   Bothery  v.  Curry,  (6)  2  B.  &  Aid.  6ia 

R  N.   P.  281 ;     Thompion  v.  (c)  1  Wils.  305. 
Bond,  1  Camp.  4 ;    Ex  parte 
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case  ibe  ground  on  whicli  the  judgment  was  ba4eied  waa      Chap.  hi. 
that  as  the  original  action  had  not  been  tried,  it  was  not  -L. 

proYod  that  the  defendant  in  it  had  ever  committed  the 
aasaolt — ^that  is  to  say,  that  he  might  have  had  a  defence. 
The  same  argument,  however,  would  apply  to  the  de*- 
fendant  in  the  original  action  for  causing  the  death  of 
ihe  horse :  he,  also,  might  have  had  a  defence.  In  both 
cases  the  original  defendants  practically  admitted  their 
liability.(a)  But  the  case  has  never  been  expressly  over- 
mled,  and  the  principle  laid  down  in  it  was  followed  in 
Bird  V.  Gcmimon.  (6)  There,  the  plaintiff,  having  issued 
execution  against  one  Lloyd  for  debt,  Lloyd,  with  the 
assent  of  the  plaintiff,  conveyed  all  his  property  to  the 
defendant,  who  thereupon  undertook  to  pay  the  plain- 
tiff the  debt  due  from  Lloyd,  the  plaintiff  withdrawing 
the  execution.  It  was  held  that  the  defendant's  under- 
taking waa  not  an  undertaking  to  pay  the  debt  of  a  third 
person,  within  the  meaning  of  the  statute,  Tindal,  C.  J., 
saying :  ''  This  is  not  an  agreement  to  pay  the  debt  of 
a  tliird  person,  but  an  agreement  that  if  the  plaintiff 
would  forego  his  claim  on  Lloyd  the  defendant  would 
pay  the  amount  of  the  debt  due  on  his  own  account. 
The  case,  therefore,  falls  within  the  principle  of  Bead 
V.  Nash.*'  {c)  In  Jarmain  v.  Algar,{d)  it  was  held  that  a 
promise  by  the  defendant  to  execute  a  bail  bond  in  a 
suit  to  be  commenced  against  A  B,  in  consideration  of 
ihe  plaintiff  forbearing  to  arrest  A  B  on  a  writ  already 
issued,  was  not  within  the  statute. 

Where  a  person,  at  the  request  of  another,   enters  Bail  in 

criminal 

(a)  See  1  WmB.  Saund.  231.       ment  of  Lord  Kenyon  in  Ohater  P~*»edings. 

(b)  3  Binft  (N.  0.)  883 ;  5      v.  Beckett,  7  T.  R  201. 

Scott,  2ia  (cO  2  0.  &  P.  249 ;  Ry.-  &  M. 

(e)  And  see  also  the  jadg-      348. 


xJanfr  tie  rc^:: 
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ise  to  pay  a  deH  in  the  event  of  the  other 

irtj  doing  a  certain  act.     It  is^  therefore^ 

ision  of  Ooodman  t.  Ohase,  and  does  not 

■randmn  in  writing  to  satisfy  the  statute/^ 

lit  in  Chancery  was  pending  between  A 

conducted  for  A  as-his  attomeyj  and  an 

oade  between  B  and  G^  with  the  consent 

'  that  in  consideration  of  the  snit  being 

promised  to  pay  G  the  costs  dne  to  him 

eld  that  this  was  an  agpreement  by  B  to 

f  another,  and,  therefore,  ought  to  be 


Chap.  III. 
Sect.  IIL 


efendant,  in  order  to  get  rid  of  an  incum-  Novation. 

own  property,  or  to  obtain  some  direct 

.'tage  to  himself,  promises  to  pay  the  debt 

lie  promise  is  not  within  the  statute.     And 

ii  debt  is  discharged  and  extinguished  by  the 

.   in  lieu  thereof  of  a  new  contract  by  a 

a^  to  pay  the  amount  of  that  debt,  such  new 

>  not  a  collateral  promise   to  answer  for  the 

N-iault  of  another,  (b) 

\7here  A  was  indebted  to  B  and  Go.  for  goods 

•I,  upon  being  released  from  his  liability,  as- 

J  the  latter  a  debt,  which  was  due  to  him  from 

Co.;   and  notice  of  the  assignment  was  given 

.rtner  in  the  house  of  G  and  Co.  who,  by  parol, 

ed  in  the  name  of  the  firm  to  pay  the  debt  of 

Co.  out  of  the  partnership  funds ;  it  was  held,  in 

lion  by  B.  and  Co.  against  C  and  Co.  for  money  had 

received,  that  the  promise  was  not  within  the  sta- 


a)  Tinrdimon  T.  GeU,  1  N.  & 
od8;6A&K564. 


(5)  Add  on  ContrB.  153. 
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tDte.(a)  So  where  A  sold  goods  to  B^  who^  being 
unable  to  paj^  transferred  them  to  C,  who  promiaed 
to-pay  for  them^  it  was  held  that  this  was  a  new  sale 
to  Cj  and  not  a  mere  promise  by  0  to  pay  the  debt 
ofB.(&) 

''If  A  be  a  creditor  of  B^  and  B  and  C  propose  to  enter 
into,  or  have  entered  into  partnership,  and  say  to  A, '  We 
wish  this  debt  to  be  a  debt  firom  us  both,  and  we  will 
pay  it/  and  A  accedes  to  that,  although  there  is  no 
writing,  the  agreement  is  valid  and  effectual,  and  is  not 
impeached  or  affected  by  the  statute.  The  effect  of 
such  an  agreement  is  to  extinguish  the  first  debt,  and 
for  a  valuable  consideration  to  substitute  the  second 
debt/'(c) 

Where  there  is  a  defined  and  ascertained  debt  due 
fix>m  A  to  B,  and  a  debt  to  the  same  or  a  larger  amount 
due  from  C  to  A,  and  the  three  agree  that  C  shall  be  B's 
debtor  instead  of  A,  and  C  promises  to  pay  B,  the  lat* 
ter  may  maintain  an  action  against  C.  {d)  But  it  is  in- 
cumbent on  the  plaintiff  to  show  that  at  the  time  when 
C  promised  to  pay  B,  there  was  an  ascertained  debt  due 
from  A  to  B.{e)  It  is  also  necessary  that  the  original 
debt  from  A  to  B  should  be  extinguished ;  for  B  cannot 


(a)  Lacy  v.  iTNeile,  4  D.  ft 
Bw  7  ;  and  see  Hodgaan  v.  Ander- 
$on,  3  B.  &  G.  842 ;  5  D.  ft  R 
735 ;  Taylor  v.  ffitory,  1  0.  M. 
ft  &  741. 

(h)  Brovmng  v.  StaUard,  5 
Taunt  450 ;  see  also  De  Colyar 
on  Guarantees,  83-87 ;  1  Wms. 
Saund.  224. 


(c)  Em  parte  Lane,  De  G.  30a 
((Q  FairUe  v.  Denion,  8  R  ft 
G.  395;2H.ft&353;  WOgon 
v.  Ooupland,  5  E  ft  Aid.  228 ; 
Oroufooi  v.  Qumey,  2  K.  ft  So. 
482 ;  Hodgeon  v.  Ander$on^  3  BL 
ft  0.  855 ;  5  D.  ft  R  735. 

(e)  FairUe  t.  Denion,  8  B.  ft 
G.  395  ;  2  M.  ft  Bw  35a 
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sae  C  if  he  retains  the  right  to  sue  A.  (a)  So  that  if  Cbap.  iit. 
the  creditor  ''  were  to  sue  or  issue  execution  against  Ll. 
the  original  debtor,  the  latter  might  show  that  the 
phuntifiF,  on  £food  consideration,  gaye  up  his  remedy 
agaiiist  him,  and  took  the  liability  of  the  other  instead, 
which  though  not  properly  accord  and  satisfaction,  would 
be  a  complete  defence/'  {b) 

Where  the  plaintifiEs  were  creditors,  and  the  defen- 
dants debtors  to  T  and  Co.,  and  by  consent  of  all  parties 
an  arrangement  was  made,  that  the  defendants  should 
pay  to  the  plaintiffs  the  debt  due  firom  them  to  T  and 
Co.,  it  was  held  that  as  the  demand  of  T  and  Co.  on 
the  defendants  was  for  money  had  and  received,  the 
pLiintifb  were  entitled  to  recover  on  a  count  for  money 
had  and  received  against  the  defendants,  (c) 

In  Parkine  v.  Morama,{d)  the  defendant  undertook 
to  pay  the  plaintiff  the  amount  due  firom  him  to  B  for 
work  to  be  done  by  B,  in  consideration  that  the  plaintiff 
would  advance  money  to  B.  WUson  v.  Ooupland{e)  was 
cited,  and  it  was  argued  that  this  was  an  assignment  of 
a  chose  in  action.  Abbott,  C.  J.,  said, ''  It  is  an  assign- 
ment of  a  thing  not  in  esse;  Wilson  v.  Ooupland  is  not 
like  this  case/'   A  verdict  was  taken  for  the  plaintiff 

(a)  1  Wms.  Saand.  224,  citing  (c)   WiUon  v.  Ooupland,  5  B. 

Ciuon  T.  ChadUy,  3  R  &  G.  &  Aid.  228 ;    Thompion  v.  Per^ 

591;  5  D.  &  B.  417 ;  Wharton  ehal,  5  R  &  Ad.  925  ;  see  also 

Y.  Walker,  4  B.  &  C.  163  ;  6  D.  Boe   v.   Haugh,    8    Salk.    14  ; 

A  Bw  288 ;  Parker  v.  Wiee,  6  M.  Israel  v.  Dougku,  1  H.  Bl.  239; 

kBtl289iLwerndgeY.Broad'  Tailock    ▼.   Uarrie.    3   T.    B. 

&«U,  4  H.  a^  N.  603.  174 

(h)  BWd  V.  Qammon,  6  Sa  (cQ  1  C.  A  P.  376. 

220;  3  Bing.  (N.  0.)  883,  per  (e)  Supra. 
Tindal,  C.  J. 
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IndemnitieSy 
whether 
within  the 
ftatote. 


subject  to  this  and  another  point  of  law  for  the  con- 
sideration of  the  conrt  above^  but  it  does  not  appear  that 
any  motion  was  made.  Much  importance  cannot^  there- 
fore^ be  attached  to  the  ca8e.(a) 

There  appears  to  be  some  doubt  as  to  whether  or  not 
promises  to  indemnify  are  within  the  statnte. 

In  Thomas  ▼.  Oook,(b)  it  was  laid  down  that  a  promise 
to  indemnify  does  not  fiill  within  the  words  or  policy  of 
the  act.    On  the  other  hand  in  Qreen  y.   OressweU,{e) 
Denman^  C.  J.j  referring  to  Thomas  y.  Cook,  said:  '^  The 
reasoning  in  that  case  does  not  appear  to  ns  satisfiustory 
in  snpport  of  the  doctrine  there  laid  down:  which^  taken 
in  its  full  extent^  would  repeal  the  statnte.     For  every 
promise  to  become  answerable  for  the  debt  or  de&ult  of 
another  may  be  shaped  as  an  indemnity^  but  eyen  in  that 
shape  we  cannot  see  why  it  may  not  be  within  the  words 
of  the  statute.  Within  the  mischief  of  the  statnte  it  most 
certainly  &lls."    Qreen  y.  Cresstoell,  however,  was  dis- 
sented from  in  Cripps  v.  nartnoU,{d)  and  Batson  v. 
King,  {e)   In  the  former  of  these  cases  Pollock,  C.  B., 
said :  ''  Now  it  has  been  laid  down  that  a  mere  promise  of 
indemnity  is  not  within  the  Statute  of  Frauds,  and  there 
are  many  cases  which  would  exemplify  the  correctness  of 
that  decision.    On  the  other  hand,  an  undertaking  to 
answer  for  the  debt  or  de&ult  of  another  is  within  the 
statute,  and  no  doubt  some  cases  might  be  put  where  it 


(a)  See  De  Goljar  on  Grna- 
rantees,  86.  Smith's  Merch. 
Law,  8th  ed.  457.  And  see  as 
to  assignments  of  debts  and 
choses  in  action  36  &  37  Yiot. 
a  66,  B.  25,  subs.  6. 


(&)  8  B.  &  0.  728 ;  3  Man, 

(c)  10  A.  &  E.  453 ;  2  P.  & 
D.430. 

(d)4E&S.414;  32L.  J.Q. 
B.  381. 

(d)  4  H.  &  N.  739. 


OUARANTEBS.  117 

is  boiJi  the  one  and  ihe  other,  that  i&  to  say,  where  the     Gbap.  hi. 
promise  to  answer  for  the  debt  or  default  of  another         J-.  ' 
wodd  involye  what  might  very  properly  and  legally  be 
called  an  indemnity/'    In  the  letter,  the  same  learned 
judge  said  that  he  thonght  that  Oreen  y.  OresswM  was 
not  rightly  decided.(a) 

Where  the  plaintiff  having  promised  to  indemnify  Qt 
against  the  consequences  of  a  bail  bond  into  which  E 
had  entered  at  plaintiff's  request,  and  E  being  forced  to 
make  a  payment  in  consequence,  it  was  agreed  between 
the  plaintiff  and  defendant  that  the  plaintiff  should  obtain 
the  money  by  discounting  a  bill  drawn  by  the  plaintiff 
and  accepted  by  the  defendant;  it  was  held  that  the 
phuntiff  was  not  liable  on  his  promise  to  indemnify,  it  not 
being  in  writing.(&) 

A  promise  to  indemnify  a  third  person  against  the  Promiieto 
costs  of  a  suit  commenced  or  defended  by  him  at  the  IL^  mts 
request  of  the  promisor,  is  not  within  the  statute.    Thus,  ^^^'^ 
in  Eowes  y.  Martin,  (e)  the  plaintiff  had  accepted  several 
bills  of  exchange  from  the  defendant.     These  bills  had 
all  been  regularly  taken  up,  except  the  last,  which  was 
for  £20.      This  bill  had  come  into  the  hands  of  one 
Greensill,  and  the  defendant^  being  unable  to  take  it  up 
when  due,  had  prevailed  upon  Ghreensill  to  accept  £16  in 
part,  and  the  plaintiff^s  acceptance  for  six  guineas,  being 


(a)  See  also  Mallett  v.  BaiC'  promiseB  to  indemnify  may  or 

man,  16  C.  B.  (N.  S.)  537,  per  may  not  be  within  the  statate, 

Bylee,  J. ;   and  FUssgeraid  ▼.  acoording    to    oircumstances. 

Breuler,  7  C.  B.  (N.  S.)  374 ;  29  See  Smith's  Meicantile  Law, 

Lu  J.  0.  P.  119 ;  Beader  v.  Ktng^  462  n.  (k),  7th  ed. 

A«m,  13  a  R  (N,  S,)  344 ;  Wildes  (b)  CressweU  v.  Wood,  10  A. 

V.  Jhdlow,  L.  B.  19,  Eq.  19a  &  E.  460. 

It  appears,    therefore,  that  (c)  1  Esp.  162. 
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Chap.  III.     the  balance  of  the  bill,  with  the  interest  then  due  for  the 
-1^  '       remainder.      This  bill  for  six  guineas  not  being  paid 
when  due,  Ghreensill  brought  his  action  on  it  against 
Howes  as  the  acceptor.     On  the  action  being  brought^ 
the  plaintiff  acquainted  Martin  with  the  circamstancei 
and  he  desired  the  present  plaintiff  to  defend  the  action. 
In  consequence  of  this  advice  the  plaintiff  defended  the 
action,  and  Greensill  obtained  a  verdict  for  the  amount 
of  the  bill,  which,  with  costs,  amounted  to  £32.     The 
present  action  was  brought  to  recover  this  sum.     Lord 
Kenyon  held  that  the  case  was  not  within  ike  statute, 
saying  that  it  appeared  that  the  plaintiff  never  had  any 
consideration  whatever  for  the  acceptances,  which  were 
given  merely  on  the  defendant's  account  and  for  his 
use ;  that  the  defence  to  the  action  on  the  note  was  on 
his  account,  and  firom  whence  he  could  have  derived  a 
benefit ;  that  as  he  therefore  was  personally  interested 
and  directed  the  defence  to  be  made,  by  which  he  might 
have  been  benefited,  the  money  must  be  considered  to 
have  been  laid  out  by  the  plaintiff  on  his  account  and  to 
his  use,  and  that  he,  therefore,  was  entitled  to  recover  it. 
So,  in  Bviloek  v.  Lloyd,{a)  it  was  held  that  the  promise 
of  the  indorser  of  a  dishonoured  bill  to  pay  the  indorsee 
the  costs  of  an  action  against  the  acceptor,  need   not 
be  in  writing,  (b)     In  Adams  v.  Dansey  (c)  the  plaintiff, 
an  occupier  of  land,  at  the  request  of  the  defendant,  and 
upon  a  promise  of  indemnity,  resisted  a  suit  of  the  Vicar 
for  tithes ;  it  was  held  that  this  was  not  a  promise  re- 
quired by  the  statute  to  be  in  writing.     ^'  Here,'^  said 
Tindal,  C.  J.,  "  as  between  Adams  and  Dansey^  what 

(a)  2  G.  &  P.  119.  (e)  6  Bing.  506  ;  4  Moa  &  P. 

(6)  Bat  see  Winckvowrth   v.      245. 
MiUs,  2  Esp.  484. 
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promise  is  there  as  to  the  debt,  defiralt,  or  miscarriage  of  Chap,  hi, 
another  f  It  is  a  direct  promise  to  re-pay  Adams  any  JL^ 
money  which  might  be  paid  by  him  for  costs  in  the  suit 
beWeen  the  Yicar  and  Adams.  It  has  been  urged  that 
at  all  events  the  promise  would  not  be  available  for  costs 
antecedently  incurred.  But  it  was  competent  to  the 
plaintiff  to  make  any  bargain  he  pleased  as  the  price  of 
bis  resisting  the  tithe  suit  for  the  benefit  of  the  de- 
fendant/'(a) 

A  contract  for  a  del  credere  agency  is  not  a  promise  to  Contnot  for 
answer  for  the  debt  of  another^  within  the  statute*  In  agen^. 
CwUywrieT  v.  HcuHe  (b)  Peatke,  B.,  said :  ''  The  other  and 
only  remaining  point  iSj  whether  the  defendants  are  re- 
sponsible by  reason  of  their  charging  a  del  credere  com- 
mission, though  they  have  not  guaranteed  by  writing 
signed  by  themselves.  We  think  they  are.  Doubtless, 
if  they  had  for  a  per-centage  guaranteed  the  debt  owing, 
or  performance  of  the  contract  by  the  vendee,  being 
totally  unconnected  with  the  sale,  they  would  not  be 
Eable,  without  a  note  in  writing  signed  by  them ;  but, 
being  the  agents  to  negotiate  the  sale,  the  commission 
is  paid  in  respect  of  that  employment ;  a  higher  reward 
is  paid  in  consideration  of  their  taking  greater  care  in 
sales  to  their  customers,  and  precluding  all  question 
whether  the  loss  arose  firom  negligence  or  not,  and  also 
for  assuming  a  greater  share  of  responsibility  than  or- 
dinary agents — ^namely,  responsibility  for  the  solvency 
and  performance  of  their  contracts  by  their  vendees. 
This  is  the  main  object  of  the  reward  being  given  to 
them ;  and  though  it  may  terminate  in  a  liability  to  pay 

(a)  And  see  Spark  r.  Heilop^         (b)  8  Exch.  40 ;  affirmed,  5 
1  E.&E.  563;  28  L.  J.  Q.  B.      H.  L.  C.  67a 
197. 
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Crap.  III.  the  debt  of  another^  that  is  not  the  immediate  object  for 
^J.^  '  which  the  consideration  is  given ;  and  the  case  resembles 
in  this  respect  those  of  WiUiams  v.  Leper  (a)  and  Cod- 
ling V.  Aubert.  {b)  We  entirely  adopt  the  reasoning  of 
an  American  jndge  (Mr.  Justice  Cowen)  in  a  very  able 
judgment  on  this  point  in  Wolff  y^  KappeV\e) 

In  Wichham  v,  Wickh4im,{d)  Wood,  V.C.,  said: — 
''  When  I  look  at  the  whole  of  the  case  {Oouhurier  v. 
Hfiaiie) ,  I  cannot  but  conclude  that  the  judges  considered 
that  an  agent  entering  into  a  contract  in  the  nature  of  a 
del  credere  agency,  entered  in  e£Ebct  into  a  new  substan- 
tial agreement  with  the  persons  whose  agency  he  under^ 
took,  that  the  agreement  so  entered  into  by  him  was  not 
a  simple  guarantee,  but  a  distinct  and  positive  nnder^ 
taking  on  his  part,  on  which  he  would  become  primarily 
liable,  otherwise  I  cannot  see  how  the  learned  judges 
could  arrive  at  the  conclusion  that  the  undertaking  was 
not  within  the  statute/' 
qqo^  If  goods  are  furnished  to,  or  money  is  paid  on  behalf 

M^kfiant*^  of,  an  infant,  on  the  promise  of  the  defendant  to  be 
answerable,  the  undertaking  is  original  and  not  collateral, 
for  the  infiEmt  cannot  be  liable,  and  there  is  no  privity 
between  the  plaintiff  and  the  infant,  (a) 

(a)  3  Burr.  1886;  2  WilB.  308.  {e)  Jhrncomb    v.    Tickridge, 

(6)  2  East.  325.  Aleyn.  94 ;  Hcvrrii  v.  EufUbachy 

(c)  6  Hill,  N.  Y.  Rep.  45a  1  Burr.  373; 

(d)  2  K.  &.  J.  4,79. 
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Section  IV. 

I 

▲OBBEUSKT    IN   CONSIBBBATIOV  OF  XABBfAOE. 

No  ckcUon  shall  he  brought  to  charge  any  person  upon  AgraementB  in 

.  .J        ..         J,  .  consideration 

any  agreement  made  %n  consiaerat%on  of  marriage.  of  marriage. 


Mere  promises  to  marry  are  not  within  the  statute^  Promiaeto 
and  need  not  be  reduced  into  writing  in  order  to  be  wit^the 
bindings  (a)  but  may  be  made  by  parol.  (&) 

The  contracts  contemplated  by  the  statute  are  those 
which  are  made  in  consideration  of  the  marriage  itself,  (c) 

Marriage  is  a  good  consideration  to  support  a  promise^  Conaidention 
bat  it  is  not  necessary  that  the  agreement  should  ex-  i^'^.^'be 
presdy  state  that  the  promise  was  made  in  consideration  ^^P'®'"^* 
of  marriage,  if  from  the  evidence  it  is  sufficiently  proved 
that  such  was  the  consideration,  {d) 

Where  A  being  about  to  marry  B,  the  uncle  of  A  ad- 
dressed him  by  letter  as  follows : — '*  I  am  glad  to  hear  of 
your  intended  marriage  with  B,  and,  as  I  promised  to 
assist  you  at  starting,  I  am  happy  to  tell  you  that  I  will 
pay  you  £150  yearly  during  my  life,  and  until  your 
amiual  income  derived  from  your  profession  shall  amount 
to  600  guineas,  of  which  your  own  admission  will  be  the 
only  evidence  that  I  shall  receive  or  require,''  and  the 
husband's  income  never  amounted  to  600  guineas,  it  was 
held  that  the  letter  contained  a  good  consideration  to 

»  • 

(a)  Hamaon   v.  Oags^   Ld.  &  Q.  651;    Warden  v.  Jones,  2 

Baym.  386 ;  Salk,  24;  5  Mod.  De  O.  &  J.  76 ;   affg.  S.  G.  23 

411;  Gorky.  Baker,  S!tv.S4i.  Beav.  487. 

(6)  Taylor  on  Evid.  909 ;  B.  (d)  Hammersley  v.  De  Bid, 

^.  P.280C.;  2  8eL  N.  P.  12  0.  &  F.  45. 

(c)  Latsence  v.  Tiemeyj  1  Mac 


i 
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Cbap.  III. 
Sect.  IV. 


Memorandum 
must  be 
complete. 


Bond. 


support  an  action  against  the  executors  of  the  trnole  for 
arrears  of  the  annuity,  {a) 

The  memorandum  need  not  be  of  a  formal  character, 
but  it  must  be  complete  in  itself,  or  spedfio  performance 
will  not  be  decreed,  (b)  "  Part  performance^  to  tale  a 
case  out  of  the  Statute  of  Frauds,  always  supposes  a 
complete  agreement.  There  can  be  no  part  performance 
where  there  is  no  completed  agreement  in  existence.  It 
must  be  obligatoiyj  and  what  is  done  must  be  under  the 
terms  of  the  agreement,  and  by  force  of  the  agreement.''  {e) 

The  putting  a  deed  into  the  hands  of  a  solicitor  with 
instructions  to  prepare  a  conveyance  is  not  enough  to 
take  a  parol  agreement  out  of  the  statute,  {d) 

Where,  previously  to  an  intended  marriage,  the  in- 
tended husband  gave  instructions  in  his  own  handwriting 
for  a  settlement,  which  was  prepared  but  not  executed, 
it  was  held  that  there  was  no  memorandum  within  the 
statute,  (e) 

Where  a  bond  or  deed  is  given,  either  by  the  intended 
husband  to  his  intended  wife,  or  vice  versa,  it  may, 
though  suspended  during  the  marriage,  be  specifically 
enforced  after  the  death  of  the  covenantor  by  the 
covenantee.  (/) 


(a)  ShadweU  v,  Shadwdk  7 
Jar.  (N.  S.)  811 ;  and  Bee  5aim- 
den  v.  Cramer,  3  Dr.  &  War. 
87. 

(h)  Wat8on*8  Gomp.  of  Eq. 
55L 

(e)  Lady  Thynne  v.  R  of 
Olengcdl,  2  H.  L.  C.  158,  per 
Lord  Broagham. 

(d)  Batodes  v.  AmhurBl,  Free. 
Ch.402;  Montacute  Y.  MaxweU, 


1  P.  Wms.  618;  1  Str.  236 ; 
Bedding  v.  W%lke$,  3  Bra  C  C 
400. 

(e)  Caten  v.  CcUon,  L.  R.  1 
Oh.  137  ;  affd.  ««.  2  a  L.  127; 
and  see  post,  chapter  on  the 
memorandum  or  note  of  Hie 
contract 

(f)  Acton  V.  Petroe,  2  Vem. 
480;  Oannd  v.  BuckU,  2  F. 
Wms.  24a 
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Where  a  man^  by  deed^  coyenanted  to  pay  a  woman     Chap.  hi. 
an  annaity   for  her  life^  payable   half-yearly,  for  her  '     ' 

sepaiate  use,  and  free  from  anidcipation,  and  afterwards 
married  the  annuitant,  and  died  leaving  her  smrviving,  it 
was  held  that  the  annaity  was  not  extingaished,  bat  only 
suspended  by  the  marriage,  and  that  the  widow  was  en« 
tided  to  recover  arrears  aocraed  subsequently  to  the 
death  of  her  husband,  (a) 

The  promise  may  be  made  by  letters,  (6)  though  written  Letters, 
to  a  third  person,  (e) 

A  written  promise  which  has  been  subsequently  re-  Reyiyalof 
yoked  does  not  require  a  memorandum  or  note  in  writing  t^'^^'^* 
to  revive  it,  but  it  may  be  revived  by  parol,  {d) 

Marriage  alone  does  not  amount  to  an  act  of  part  Marriage  i« 
performance,  so  as  to  take  a  parol  contract,  entered  into  fonumoe!^^' 
before  and  made  in  consideration  of  the  marriage,  out  of 
the  statute,  (a)  If  it  were  so,  there  would  be  an  end  of 
the  statute,  which  says  that  a  contract  in  consideration 
of  marriage  will  not  be  binding  unless  it  be  in  writing. 
Bat  if  marriage  were  to  be  considered  as  part  perform- 
ance, every  parol  contract  followed  by  marriage  would  be 
binding.  (/) 


(a)  Fiizgevald  v.  FUsgeraldf 
U  R  2  P.  C.  83. 

(&)  WamJrford  v.  Fotherley,  2 
Ver.  322 ;  Luders  ▼.  Awiey^  4i 
Vea.  501 ;  6  Ves.  2ia 

(e)  Moore  v.  Hearty  1  Ver.  110, 

2oa 

(d)  BWd  v.  BUue,  2  Yen! 
361. 

(e)  Mo^idaouU  v.  MasoweU^  1 
P.  Wma.  ei8  ;  2  Cox,  236  ; 
Bedding  y.  WiUcM,  3  Bra  C.  0. 


400 ;   IhrndoM  v.  Butem,  1  Yea. 
J.  199  ;  2  Cox,  240. 

(/)  Lauence  v.  Tienmf^  1 
Maa&a572;  2  H.  &  T.  135, 
per  Lord  Cranworth,  L.  C. ;  see 
also  HammemUy  v.  Be  Biely  12 
C.  &  F.  45 ;  Warden  v.  Jonetj 
23  Beav.  487 ;  affd.  2  Be  G.  & 
J.  76 ;  Cooper  v.  Wormaldy  27 
Beav.  266  ;  Oaion  v.  Oaton,  h, 
R  1  Ch.  137  ;  ib.  2  H.  L.  127 ; 
In  Jeiton  y.  Key,  L.  &  6  Ch.  6l3, 
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riagpe. 


Cbap.  III.         There  is  a  distinction  between  the  cases  in  wluch 
-^  *      there  is  no  part  performance  except  by  the  marnage^  and 

imSwSe^'nd-  '^^^^  where  there  is  part  performance  independently  of 
^^^t^yofmar-    the  marriage^  as  where  a  contract  to  settle  property  is 
carried  ont.     In  the  latter  the  part  performance  may  be 
snch  as  to  take  the  case  oat  of  the  statute,  (a) 

In  order  to  bring  a  case  within  the  wle,  it  must  be 
proved  that  the  parol  contract  which  it  is  sooght  to  en- 
force formed  part  of  the  general  arrangement  on  which 
the  marriage  took  place^  and  was  not  a  separate  trans- 
action, (b) 

Where^  previously  to  the  defendant's  marriage^  it  was 
agreed  that  £500^  the  property  of  the  wife^  should  be 
settled  upon  her^  and  the  marriage  took  place  before  the 
settlement  was  ezecutedj  but  afterwards  a  draft  settle- 
ment was  prepared  of  which  the  husband  approved^  and 
on  which  he  acted  during  his  wife's  life^  it  was  held  by 
Lord  Hardwicke  that  there  were  strong  circumstances  to 
take  the  case  out  of  the  statute,  (c) 

Again^  where  a  father^  shortly  before  the  marriage  of 
his  daughter^  told  her  intended  husband  that  he  meant 


Mellish,  L.  J.  said:  "  There  was 
a  marriage  contract  between 
the  husband  and  the  wife's 
father.  They  both  agreed  to 
make  a  settlement,  and  this 
agreement  was  not  performed 
by  either  party.  But  the  con- 
tract was  partly  performed  by 
the  marriaga**  This,  however, 
is,  it  is  submitted,  inconsistent 
with  the  above  cases,  none  of 
which  were  referred  to  in  argu- 
ment, and  the  case  itself  did 
not     turn     upon    any    parol 


promise    in    consideration    of 
marriaga 

(a)  Ecmmeriiley  v.  Da  Bieit 
12  G.  &  F.  64n;  Lasience  v. 
Tiemey,  1  Maa  &  G.  572,  per 
Lord  Gottenham;  Sureome  v. 
Pinniger,  3  D.  11  G.  574,  per 
Turner,  L.  J. ;  Warden  v.  Jonet, 
23  Beav.  4d4;  per  Bomilly, 
M.B. 

(h)  QoldieuU  v.  Towuend^  28 
Beav.  450,  per  BomiUy,  M.  R 

(c)  Taylor  v.  Beech,  1  Vea. 
S.  297. 
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to  give  certain  loaaehold  property  to  them  on  iiheir  mar-     Chap.  hi. 

riage^  and  after  the  marriage  he  gave  np  possession  of        — L 

the  property  to  the  hosband^  to  whom  he  directed  the 

tenants  to  pay  the  rents^  and  handed  the  title-deeds  to 

the  hnsbandj  who  expended  money  on  the  property,  it 

WB8  held  that  there  was  sufficient  part  performance  to 

take  the  case  ont  of  the  statute,  (a) 

The  doctrine  of  part  performance,  as  applicable  to 
promiseB  made  in  consideration  of  marriage,  was  yery 
&IIy  diacnssed  in  the  recent  case  of  OcUon  ▼.  (7afon.(&) 
There,  preyionsly  to  a  marriage,  the  intended  husband 
and  wife  agreed  in  writing  that  the  husband  should  have 
the  wife's  property  for  life,  paying  her  £80  a-year  for 
pin-money,  and  that  she  should  hare  it  after  his  death, 
and  he  gaye  instructions  for  a  settlement  upon  that  foot- 
ing. The  settlement  was  accordingly  prepared,  when 
the  parties  agreed  that  they  would  have  no  settlement, 
the  husband  promising,  as  the  wife  alleged,  that  he 
would  make  a  will,  giving  her  all  her  property.  The 
marriage  took  place,  and  the  husband  made  a  will 
accordingly,  which  he  afterwards  revoked.  It  was  held 
by  Lord  Cranworth  that,  under  the  circumstances,  there 
was  no  contract  to  make  a  wiU,  and  that  there  had  been 
no  part  performance.(c)  His  lordship  said  : — "  The 
Courts  of  Equity  require  specific  performance  of  a  parol 


(a)  Swre&me  ▼.  Pinrngeft  3  (c)   On    the  appeal  to  the 

D.  M.  G.  575 ;  and  see  fiftmmofw  House  of  Lords,  Lord  Gran- 

V.  i9tmiiio«if ,  6  Hare,  352,  worth's  decision  was  affirmed 

(6)  L.  Bb  1  Gh.  137  ;  affd.  L  on  the  ground  that  there  was 

Ki  tb,  2  "EL  Ik  127 ;    see  the  no  memorandum    in  writing^ 

remarks  of  Malins,  Y.  G.  on  this  and  the  qnestion  of  part  per- 

case  in  OoU»  v.  Pilbington^  L.  formanoe  was  not  argued. 
R  19  Eq,  17a 
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Crap.  III.     contract  for  the  salb  or  pnrchaae  of  land  when  that  con- 

Stet  IV 

-^  *  tract  has  been  in  part  performed^  because,  if  the  statute 
were  insisted  upon,  it  would  be  to  make  it  the  means  of 
effecting  insteafl  of  prerenting  firaud.  The  right  to  re- 
tief  in  such  cases  rests  not  merely  on  the  contract,  bat 
on  what  has  been  done  in  pursuance  of  the  contract. 
The  ground  on  which  the  Court  holds  that  part  perform- 
ance takes  a  contract  out  of  the  purview  of  the  statute  is, 
that  when  one  of  two  contracting  parties  has  been  in- 
duced or  allowed  by  the  other  to  alter  his  position  on  the 
fEdth  of  the  contract,  as,  for  instance,  by  taking  posses- 
sion of  land,  and  expending  money  in  building  or 
other  like  acts,  there  it  would  be  a  firaud  in  the  other 
party  to  set  up  the  legal  invalidity  of  the  contract  on 
the  faith  of  which  he  induced  or  allowed  the  person  con- 
tracting with  him  to  act  and  expend  his  money."  (a) 
Represente-  jf  qjic  pcrsou  holds  out  inducements  to  another  to 

tioD8  of  third  ^ 

party  refeiring  celebrate  a  marriage,  and  holds  them  out  deliberately 

to  nurruiffe. 

and  plainly,  and  the  other  person  consents  to  celebrate 
the  marriage  in  consequence  of  them,  if  he  had  good  rea- 
son to  expect  that  it  was  intended  that  he  should  hare 
the  benefit  of  the  proposal  which  was  so  held  out,  the 
Court  will  give  effect  to  the  proposal. 

Thus,  where  proposals  of  marriage  written  by  the 
lady's  brother,  acting  by  her  fiskther's  authority,  stated  that, 
''  Mr.  J.  P.  Thompson  (the  fiftther)  also  intends  to  leave 
a  further  sum  of  £10,000  in  his  will  to  Miss  Thompson, 
to  be  settled  on  her  and  her  children,  the  disposition  of 
which,  supposing  she  has  no  children,  will  be  prescribed 
by  the  will  of  the  feither.  These  are  the  bases  of  the 
arrangement,  subject  of  course  to  revision;    but  they 

(a)  And  see  WiUiams  v.  WilUams,  37  L.  J.  Oh.  854. 


AOBSEMENT  IN  CONSIDERATION  OF  MARRIAQE.     127 

will  be  snffioient  for  Baron  De  Biel  (the  intended  husband)      Chap.  hi. 
to  act  upon/'  and  Baron  De  Biel  upon  receiving  the  pro-         .J.  * 
posab^  provided  a  jointure  as  required  by  them  for  hia 
intended  wife,  and  then  married  her,  and  the  sum  of 
£10^000  was  not  left  by  Mr.  Thompson ;  it  was  held  that 
his  estate  was  liable  to  pay  it.  (a) 

In  Bold  V.  HuieJUn8<mj{b)  the  estate  of  a  deceased 
&ther  was  charged  with  the  payment  of  a  sum  of  money 
which  he  had  by  parol  promised  to  leave  hy  will.  Lord 
BomiQy  said: ''  Moral  obligations  in  matters  of  this  de- 
scription as  they  are  treated  in  Courts  of  Equity,  are  co- 
extensive with,  and  not  different  fix>m  legal  obligations, 
where  they  are  expressed  in  clear  and  distinct  language. 
Kg  doubt,  vague  and  ambiguous  representations  might 
be  made  to  persons  on  marriage,  which  might  create  ex- 
pectations and  belief,  which  the  person  making  them 
might  be  morally,  though  not  legally,  bound  to  execute ; 
bat  where  the  matter  is  clearly  and  distinctly  expressed, 
then,  in  my  opinion,  the  legal  obligation  follows  the 
moral  obligation,  and  is  co-extenaive  with  it.''(e) 

Again  where,  upon  the  treaty  for  a  marriage,  the 
&ther  of  the  lady  wrote  to  the  husband :  ''  I  still  adhere 
to  my  last  proposition,  viz.,  to  allow  Elizabeth  £100  a 
year  •  .  •  and  at  my  decease  she  shall  be  entitled  to  her 
share  of  whatever  property  I  may  die  possessed  of,''  it 
was  held  that  this  was  a  contract  binding  on  the  father, 
but  that  it  did  not  include  freehold  property,  (d) 

(a)  Eammersley  v.  De  BeUy  (c)    See   also   Sawnden   v. 

12  C.  &  P.  46,  affg,  S.  0.  nom. ;  Cramer,  Dr.  &  War.  87 ;    War^ 

Be  Bea  v.  Thompeon,  3  Beav.  den  v.  Jonee,  23  Beav.  487 ;  affd. 

475.  2  De  G.  &  J.  1176. 

(6)  20  Beav.  250;  affd  5  De  (d)    Laver    v.    Fielder,    32 

G.  M.  A  Q.  55a  Beav.  1. 
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Bj  whom 
enforced. 


Representa- 
tion must 
be  clear. 


Such  repreBentations  may  be  enforcedj  not  only  by 
the  persozis  to  whom  they  were  made^  but  also  by  Uie 
issue  of  the  marriage.  Thus  where,  previously  to  a 
marriage,  the  solicitors  to  the  father  of  the  intended  wife 
stated  in  a  letter,  that  the  father  did  not  propose  to  ex- 
ercise a  certain  power  of  appointment,  and  the  fund  to 
which  the  wife  would  become  entitled  in  default  of 
appointment  was  comprised  in  the  settlement  made 
on  the  marriage,  and  the  £a.ther  afterwards  exercised 
his  power  in  fetyour  of  his  other  children;  it  was  held, 
under  the  circumstances,  that  tiie  child  of  the  marriage 
was  entitled  to  have  brought  into  the  settlement,  oat  of 
the  fieither's  estate,  a  sum  equal  to  that  which  would  have 
come  under  the  settlement  in  de&ult  of  appointment.(a) 

In  order  to  make  a  third  person  liable  upon  his  repre- 
sentations, or  promises,  the  person  seeking  to  enforce 
them  must  show  distinctly  that  clear  and  sufficient  re- 
presentations, or  promises,  were  made;  (6)  a  vague  repre- 
sentation is  not  enough,  and  there  must  be  a  reasonable 
certainty  as  to  the  amount. 

In  Kay  v.  Orook,{o)  a  father,  on  the  treaty  for  the 
marriage  of  his  eldest  son,  promised,  by  letter,  to  settle 
a  sum  of  money  forthwith,  and  to  recognize  his  son  in 
common  with  the  rest  of  his  family  in  the  fu,tipre  pro- 
visions of  his  will.  The  sum  of  money  was  settled,  and 
Hhe  marriage  took  place  on  the  faith  of  the  representationB 
in  the  letter.  By  his  will  the  testator  made  a  substan* 
tial  provision  for  his  son,  but  much  less  than  equal  to 
those  made  for  his  other  children.     It  was   held  &at 


(a)  Watford  v.  Qta/y^  11  Jur. 
(N.  S.)  106 ;  affd.  %b.  473;  13  W. 
E.  336,  761. 

(b)  BcMdaU  V.   Morgan,  12 


Yes.  67  ;  MaunaeU  v.  WhUej  4 
H.  L.  C.  1039. 

(c)   3  Sm.  &  G.  407. 
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the  promise  was  so  yi^e  as  to  the  amount^  that  con*-      Chap.  IPI. 

aistently  with  it  the  testator  might  have  given  all  his  -I—  ' 

property  to  a  stranger ;  and  that  the  promise  was  satisfied 

by  the  provision  in  the  will.     Stuart,  V.  0.,  said :    "  A 

vagae  representation  is  not  enough.    If  the  plaintiff 

can  show  a  representation  by  his  father  that  he  wduld 

leave  him  a  sum  certain  by  his  will,  and  if  he  contracted 

a  marriage  on  the  faith  of  that  representation,  he  is 

entitled,  in  this  court,  to  have  that  sum  made  good  out  of 

liis  father's  assets.''     There  is  not  here  (what  was  relied 

upon  in  the  case  of  Hammersley  v.  De  Biel,  (a)  a  certain 

sum  specified  as  to  the  amount  of  the  provision,  {b) 

Where  a  father,  prior  to  the  marriage  of  his  daughter, 
in  a  correspondence  with  her  intended  husband,  stated 
that  all  his  property  would  be  equally  divided  amongst 
his  children  at  his  decease ;  but  in  a  settlement  executed 
prior  to  the  marriage  there  was  no  expression  of  any 
such  intention,  it  was  held  that  all  that  was  intended  to 
be  binding  on  the  father  was  embodied  in  the  settle- 
ment (c) 

Such  an  agreement  may  be  enforced  although  the   Parol  eyidence 
letters  containing  the  promise  have  been  lost,  if  their   prore'prombe. 
existence^  and  the  substance  of  their  contents,  is  clearly 
estabtished  by  evidence,  (d) 

A  parol  promise,  made  prior  to  a  marriage,  cannot  be  Marria^ce  can- 
enforced,  if  the  marriage  did  not  take  place  by  reason  of  on  faith  Jfr^ 
any  reliance  on  such  promise,  or  if  it  was  not  acted  on  as  P'«««"**"<>»»- 

(o)  12  0.  &  F,  45.  (c)  Lexley  v.  Heath,  1  D,  P. 

(h)  Bee  Also  Jameionv.  Stein,  &  J.  489,  affg.  S.  C.  27  Beav. 

21  Beav.  5 ;  Lover  v.  Fielder,  523  ;   and  soe  Sande  v.  Soden, 

32  Beav.  1 ;  LoffuBT.  Maw.  8  10  W.  E.  766. 
Giff.  603 ;  M'Ashie  v.  M'Cay,  2  {d)  QUchrigt  v.  Herbert,  26 

1.  B.  Eq.  452.  L.  T.  (N.  S.)  381. 

K 
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Chap.  III.     ft  leaflon  and  oonsideratioii  for  the  marriam.fa)  nor  will 

Sect  IV 

-1.  '      a  written  promifle  be  enforced,  if  the  person  seeking  to 
enforce  performanoe  of  it  did  not  know  of  it  when  the 
marriage  took  plaoe,  as  the  marriage  cannot  be  supposed 
to  have  taken  place  in  consideration  of  the  promise.(&) 
Party  making        Atthough  a  moTO  representation  of  an  intention  to  do 
remiing  to  be    Something  by  an  instmment  revocable  in  its  nature  will, 
^  '  if  acted  upon  by  the  person  to  whom  the  representation 

is  made,  be  enforced,  yet  if  the  person  making  the  repre- 
sentation refuses  definitively  to  bind  himself  to  perform 
his  promise,  the  Court  will  not  enforce  the  specific  per- 
formance of  the  promise.  Thus,  where  the  testator  on  the 
marriage  of  one  of  his  nephe¥ni  told  ham  that  he  bad  left 
him  certain  estates  by  wiQ,  and  subsequently  on  being 
applied  to  to  make  a  settlement,  wrote  to  the  nephew  as 
follows:  ''My  sentiments  respecting  you  continue  unalter- 
able ;  however,  I  shall  never  settle  any  part  of  my  pro* 
perty  out  of  my  power  so  long  as  I  exist ;  my  will  has 
been  made  for  some  time,  and  I  am  confident  that  I  shall 
'  never  alter  it  to  your  disadvantage.  I  have  mentioned 
before,  and  I  again  repeat,  that  my  county  of  Tipperary 
estates  will  come  to  you  at  my  death,  unless  some  unfore- 
seen occurrence  should  take  place.  I  have  never  settled 
anything  on  any  of  my  nephews,  and  I  should  give  cause 
for  jealousy  if  I  was  to  deviate  in  this  instance  from  a  re- 
solution I  have  long  made ;  '^  and  shortly  afterwards  liie 
marriage  took  place;  and  the  marriage  settlement  (of 
which  the  testator  was  a  trustee)  recited  the  promise 
contained  in  the  letter,  and  the  testator  having  quarrelled 

(a)  QoldicM  v.  Towfuend,  28      R.  1  Ch.  187 ;  affd.  L.  B.  2  H.  la. 
Beav.  445;    Jame$on  ▼.  Steifij      127. 

21  Beav.  5 ;  Oaton  v.  Oaton,  L.  (5)  Ayliffe   v.    Tracy,  2     P. 

Wms.  65. 
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with  liis  nephew  left  the  estates  to  other  persons ;  it  was     Cbaf.  iil 

held  in  the  House  of  Lords  that  there  was  no  oontract         -^  ' 

wliich  could  be  enforced.     The  case  was  decided  <m  the 

short  principle  that  there  neirer  was  any  engagement  on 

the  psrt  of  the  nncle  that  he  would  bind  himself  to  leare 

the  property  to  his  nephew.     Lord  Cottenham  pointed 

oat  that  it  could  not  be  argued  that  the  testator^  who 

caationslf  insisted  on  reserving  to  himself  power  while 

he  ''existed/'  had  giren  up  his  power,  and  that  too  by 

the  Tery  letter  in  whidi  he  made  the  reservation ;  and 

his  lordship  distingniahed  the  case  from  Eammersley  ▼• 

De  Biel{a)  on  the  ground  that  in  that  case  there  was  a 

contract  which  was  partly  perf<Mnned  by  the  execution 

of  a  settlement  by  tiie  intended  hitsband,  and  by  the  mar- 

risge.(6) 

It  has  been  said  that  if  a  person  possesses  a  legsl 
light,  the  Court  will  not  interfere  to  restrain  him  from 
enforcing  it,  although  between  the  time  of  its  creation 
sod  that  of  his  attempt  to  enforce  it,  he  has  made  repre- 
Bentaticms  of  his  intention  to  abandon  it,  and  the  person 
to  whom  the  representations  were  made  has  acted  on 
them,  (e)  This,  however,  seems  to  be  inconsistent  with 
the  decision  in  Eamrnersletf  v.  De  Biel.  {d)  And  it  is  to 
be  noticed  that  this  case  was  not  referred  to  by  any  of 
the  counsel  or  law  lords  in  Jorden  v.  Momey,  see  Prole  v. 
8oady,{e) 

(a)  12  C.  A  F.  46.  (c)  Jorden  t.  Money,  6  H.  L. 

(b)  MamueU  v.  White,  4  H.     C.  185. 

Ll  C.  1039 ;  see  alBoMoorhauee         (d)  12  G.  &  F.  45. 

T.  Cohfin,  5  Beav.  341 ;  affd.  21  (e)  2  Giff.  1 ;  Loffue  v.  Mcvw, 

L.  J.  Gapu  782 ;  Kinoan  v.  Bur-  3  Giff.  603;  M'AMe  v.  M*Oay, 

€heU,  10  Ir.  Ch.  Rep.  63  ;  Colon  2  I.  B.  Eq.  452. 

T.  CkOon,  L.  B.  Gb.  137 ;  affd.  L. 

R.  1  H.  L.  127. 
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Chap.  III. 
Sect.  IV. 

Expremion 
of  wish  bj 
husband. 


False  repre- 
sentation of 
fact. 


Wbere  a  suitor  wrote  to  the  mother  of  the  lady  as 
follows :  ''  If  your  daughter  has  or  may  have  money,  my 
wish  and  intention  is  that  it  should  be  settled  for  her  sole 
and  entire  use/'  and  consent  was  given  to  the  marriage, 
in  the  fidth  that  the  intention  thus  expressed  would  be  f al- 
filled,  and  the  marriage  took  place  without  a  settlement ; 
the  Court  ordered  the  wife's  property  to  be  settled  in  the 
usual  way,  Stuart,  Y.  C.  saying:  ^'It  is  clear  that  the  mar- 
riage took  place  on  the  fidth  of  l^e  promise  expressed  in 
this  letter  to  settle  the  whole  of  the  young  lady's  property, 
present  and  future,  for  her  separate  use.  The  defendant, 
therefore^  is  as  much  bound  in  the  eye  of  this  Court,  as 
if  he  had  executed  a  settlement  containing  such  stipula- 
tions." (a)  But  where  an  intended  husband,  who  was  an 
infiuit,  wrote  to  the  trustee  of  the  intended  wife  on  Tues- 
day, that  he  especially  wished  hia  wife's  property  entirely 
settled  on  herself,  and  that  the  marriage  was  to  take  place 
on  the  Saturday,  and  it  took  place,  unknown  to  the 
trustee,  on  the  Wednesday,  without  any  settlement,  it 
was  held  that  this  letter  contained  no  settlement  or 
agreement  for  a  settlement  binding  on  the  husband  or 
wife.  (6) 

If  a  representation  is  made  upon  the  circumstances  of 
a  person  about  to  form  a  connection  in  marriage,  and 
that  representation  is  of  such  a  nature  that,  if  not  made 
good,  or  if  varied,  it  will  materially  affect  the  circun- 
stances  in-  life  of  that  party,  the  Court  wiU  hold  the 
party  bound  to  make  good  that  representation,  even  at 
the  suit  of  individuals  concerned  in  finudolently  defeat- 


(a)  AU  V.  AU,  4  Giff.  84,  and 
see  Fayne  v.  Mortimer,  1  Giff. 
118;  affd.  4  De  G.  &  J.  447; 
Loffm  V.    Maw,   3   Giff.  692; 


Shidmore  v.  Bradford,  L.  K  8 
Eq.  134. 

(&)  Beawnoni  v.  Carter,    32 
Beav.  586. 
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ing  sucli'a  representation  upon  which  that  connection  Oiap.  III. 
was  proceeding,  (a)  Thus^  where  the  agent  of  the  in-  .1—  * 
tended  hosbond  made  out  a  schedule  of  his  debts^  to  be 
laid  before  the  father  of  the  intended  wife^  and  con- 
cealed a  large  debt  due  to  himself^  he  was  afterwards 
restrained  from  enforcing  the  debt.  (6)  So  where  a  mort- 
gagee aided  in  concealing  his  mortgage  upon  an  estate 
settled  in  contemplation  of  marriage,  he  was  postponed 
to  the  objects  of  the  settlement,  (c) .  Again^  where  a 
note  was  given  to  the  intended  husband  by  his  brother 
for  a  large  sum  of  monej^  as  the  balance  of  accounts 
between  ihem^  when  no  such  balance  existed^  and  the 
nmrriage  took  place  on  the  faith  of  that  sum  being 
owing^  the  brother  was  ch^ged  with  the  pretended 
bfiJance.  (<{) 

If  a  person  by  means  of  fraud  prevents  the  due  exeou-  Fraud  not 
tion  of  an  agreement^  the  statute  will  not  apply.    Thus,  oovered  bj 
where  the  defendant^  on  a  treaty  of  marriage  for  his       "^"to' 
danghter  with  the  plaintiff,  signed  a  writing,  which  com- 
prised the  terms  of  ^e  agreement,  but  afterwards  design- 
ing to  elude  its  force,  and  free  himself  from  it,  he  ordered 
his  daughter  to  affect  good  humour,  and  persuade  the 
plaintiff  to  deliver  up  the  writing,  and  then  marry  him ; 
and  she    accordingly  did   so,    the   plaintiff  afterwards, 
brought  his  bill  for  relief,  and  obtained  a  decree  on  the 
ground  of  fraud.(«) 

(a)  De  M(mneviUe  v.  Crantp'  (c2)  Montefiori  v.  Montefiori, 

ton,  lY.  &  B.  356.  per  Lord  1  W.  Bl.  363;  see  also  Jorden 

Eldon,  V.  Money,  5  H.  L.  C.  210. 

{h)  NeviUe  v.    WiXhvMow;  1  {e)    Mullet     v.     Halfjpenwy 

Bro.  G.  G.  543.  cited  Feachey  on  Settlements, 

(e)  Berrirford  t.  MUward,  2  82 ;  and  see  Cookee  v.  MoMcalU 

Atk.49.  2Vem.200. 
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Chap.  III.  In  Money  y.  Jorden,{a)  the  defendant^  a  bond  creditor 
ll.  *  of  the  pkdnlifF,  promked^  on  the  plaintiffs  marriage^ 
never  to  enforce  it,  and  the  marriage  took  effect  on  the 
faith  of  sach  aasurance^  SomiUj,  M.B.,  held  that  the  de- 
fendant was  bound  to  give  effect  to  the  promiae^  and 
granted  an  izgunction  to  restrain  her  firom  suing  on  the 
bond.  On  appeal  to  the  Lords  Justices,  (6)  their  lord- 
ships differed,  Enight  Bruce,  L.  J.,  agreeing  with  the 
Master  of  the  Bolls  that  there  was  sufficient  ground  for 
tiie  interposition  of  the  Court,  while  Lord  Cranworth, 
L.  J.,  hrid  that  the  declarations  being  of  intention  merely, 
and  not  of  fact,  were  not  such  representations  as  to  bind 
the  creditor.  In  the  House  of  Lords  (e)  Lord  Cranworth 
adhered  to  his  opinion,  saying  that  the  doctrine  '*  that 
where  one  by  his  words  or  conduct  wilfully  causes 
Miother  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  or  to  alter 
his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things,  as 
existing  at  the  same  time,'^  {d)  does  not  apply  to  a  case 
where  the  representation  is  not  a  representation  of  a  fiu^, 
but  a  statement  of  something  which  the  party  intends  or 
does  not  intend  to  do,(0)  and  Lord  Brougham  took  the 
same  ground.  Lord  St.  Leonards  differed,  both  upon 
the  facts  and  the  law;  thinking, (/)  that  it  was  utterly  im- 
material whether  there  was  a  misrepresentation  of  fiict, 
as  it  actually  existed,  or  a  misrepresentation  of  an  inten- 
tion to  do,  or  to  abstain  from  doing,  an  act  which  would 
lead  to  the  damage  of  the  party  induced  to  act  upon  the 

(a)  15  Beav.  372.  (d)  Piekard  v.  8ear$,  6  A.  & 

(6)  2  D.  M.  G.  318.  E.  469. 

(c)  Nom.  Jorden  v.  Money,  5  (e)  P.  214 

H.  L.  C.  186.  (/)  P.  248. 
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fiuth  of  that  repreeentatioxi ;  that  if  an  mtention  is  de-     Chap.  hi. 
Glared,  with  reference,  for  example,  to  a  marriage,  not  to      ^—' 
enforce  a  given  right,  and  the  marriage  takes  place  on 
that  declaration,  there  is  a  binding  undertaking.     The 
decision  of  the  Master  of  the  Bolls  was  reversed,  (a) 

A  written  agreement  made  after  marriage,  in  pnrsu-  written  agiee- 
ance  of  a  parol  promise  made  before  marriage,  is  sufficient  ^^^j^/ 
as  against  the  person  making  it.  (6) 

But  a  post-nuptial  settlement,  made  in  pursuance  of  a  Pont-naptiai 

«ix  i_?i  X*  Ai-»j»  'A.  settlement,  in 

parol  ante-nuptial  agreement,  is  not  bindmg  as  against  punuanceof 
creditor8.(c)     There  are  some  dicta  to  be  found  in  the  ^^^^J^ 
cases  which  support  the  contrary  proposition. 

In  DuncUu  v.  Dutena,  {d)  Lord  Thnrlow  seemed  to  think 
that  a  post-nuptial  settlement  of  the  wife's  property,  re- 
citing a  parol  ante-nuptial  agreement  to  make  a  settle- 
ment, could  be  enforced  against  creditors.(6) 

In  De  Sid  v.  Thomson,  (/)  Lord  Langdale,  M.B.,  said 


not  binding  as 
to  orediton. 


(a)  See  the  remarks  upon 
this  case  in  Piggott  v.  SiraMonp 
Johns.  356,  where  Wood,  V.  0., 
said  ihftt  it  was  decided,  partly 
on  the  ground  of  the  Statute  of 
Fraads,  andS.  C.  1  DeG.  F.  & 
J.  51,  where  Lord  Campbell 
said  that  the  ratio  decidendi  of 
the  case  was,  that  where  a  per- 
son possesses  a  legal  right,  a 
court  of  equity  will  not  inter* 
fere  to  restrain  hin^  from  en- 
forcing it,  though,  between  the 
time  of  its  creation  and  that  of 
his  attempt  to  enforce  it,  he 
has  made  representations  of  his 
intention  to  abandon  it;   and 


see  Stephent  v.  Venahleit  81 
Beav.  128,  Loffw  v.  Maw,  3  Giff. 
604. 

(h)  Taylor  v.  Beech,  1  Ves. 
S.  297;  Montaouie  ▼.  MasoweUy 
1  P.Wms.  018;  2  Cox,  236; 
Barkworth  v.  Yonmg,  4i  Drew.  1 ; 
Hcmmereley  v.  De  Biel,  12  C. 
a?  F.  64  n. 

(e)  See  May  on  Yolantary 
and  Fraudulent  Alienation  of 
Property,  p.  346. 

(d)  2  Cox,  235 ;  1  Ves.  J.  196. 

(e)  See  the  remarks  of  Grant, 
M.  B.  upon  this  case  in  Bandall 
V.  Morgan,  12  Ves.  74. 

(/)  3  Beav.  474. 
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Chap.  111.     tiiat  in  the  case  of  BandM  t.  MorgtmJa)  Sir  Wm.  Grant 

Sect  IV,  . 

-'  '  expressed  great  doubt  whether  a  letter  written  after  the 
marriage^  referring  to  a  parol  agreement  before  the  mar- 
riage, would  be  sufficient  to  give  validity  to  a  promise 
which  of  itself  produced  no  obligation ;  but  that  Lord 
Harcourtj  in  the  case  of  Hodgson  v.  n%Uehenson,(h) 
thought  that  a  letter  after  the  marriage,  considering  the 
transactions  before,  was,  in  that  case,  sufficient. 

On  appeal,(c)  Lord  Cottenham  referred  to  the  cases  of 
Hodgson  y.  Hutchen8on,{d)  Taylor  v.  Beechy{e)  and  Mon- 
tacvie  y .  MaxweU,  {/)  as  deciding  that  a  written  promise 
after  marriage  to  perform  a  parol  agreement  made  before, 
would  be  binding  within  the  statute,  (g)  But  the  actual 
decisions  in  these  cases  turned  on  acts  of  part  perfonn- 
ance.  In  Surcome  y.  Piwnigery{h)  where  Turner,  L.  J., 
expressed  an  opinion  to  the  same  effect,  the  decision  was 
also  grounded  upon  acts  of  part  performance;  and  in 
Barhworth  v.  Young,  {%)  the  marriage  took  place  on  the 
faith  of  representations  made  by  a  third  party. 

On  the  other  hand,  in  Spurgeon  v.  Collier ^{k)  it  was 
held  that  a  settlement  made  after  marriage  was  voluntary, 
proof  of  its  haying  beeii  made  in  pursuance  of  a  parol 
contract  failing,  and  that  even  if  such  promise  had  been 
proved  to  have  existed,  it  would  not  have  supported  the 
settlement.  Lord  Northington  saying :    ''  If  such  a  parol 

(a)  12  Yes.  73.  (g)  Ou    the  appeal  to  the 

(6)  5  Vin.  Abr.  622,  pi.  34.  House  of  Lords,  12  0.  A  F.  45, 

(c)  S.  C.  Nom.  Hafnmergley  the  defence  under  the  statute 
V.  De  Biel,  12  C.  &  F.  64  n.  was  abandoned. 

(d)  5  Vin.  Abr.  522,  pi.  34.  (h)  3  D.  M.  G.  571. 
{e)  IVes.  S.297.  (t)  4  Drew,  12. 

(/)  1  P.  Wms.  618 ;  2  Cox,  (h)  1  Eden,  65. 

236. 
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agreement  were  to  be  allowed  to  give  effect  to  a  subse-     Chap.  hi. 
qaent  settlement^  it  would  be  the  most  dangerous  breach  J— 

of  the  statute^  and  a  violent  blow  to  credit.  For  any 
man^  on  the  marrii^e  of  a  relation^  might  make  such  a 
promise,  of  which  an  execution  never  could  be  compelled 
against  the  promisor,  and  the  moment  his  circumstances 
biled  he  would  execute  a  settlement  pursuant  to.  his 
promise,  and  defraud  all  his  creditors.'' 

In  Warden  v.  Jone^a)  the  point  was  expressly  de- 
cided, and  the  decision  of  Lord  Thurlow  in  Dundaa  v. 
IhUe7M{b)  dissented  from. 

The  &cts  were  as  follows : — Previously  to  a  contem- 
plated marriage,  the  intended  husband  and  wife  went  to 
a  solicitor  to  have  a  settlement  prepared  of  some  railway 
stocky  of  which  the  intended  wife  was  the  registered  pro- 
prietor, but  which  was  subject  to  a  mortgage,  and  the 
certificates  of  which  were  in  the  hands  of  the  mortgagee. 
The  solicitor  not  being  able  to  prepare  the  settlement 
before  the  time  fixed  for  the  marriage,  the  husband  told 
the  wife  that  it  would  be  equally  good  if  made  after- 
wards, and  no  settlement,  or  agreement  for  a  settlement, 
was  made  in  writing  before  the  marriage.  Shortly  after 
the  marriage  a  settlement  was  executed,  whereby  the 
husband  covenanted  to  invest  part  of  the  proceeds  of  the 
stock  upon  trust  for  the  benefit  of  his  wife  and  children. 
He  sold  the  stock,  paid  off  the  mortgage,  and  invested 
the  stipulated  amount  according  to  his  covenant.  It 
was  held  that  the  settlement  was  voluntary  and  fraudu- 
lent^ and  therefore  void  as  against  creditors,  and  that  the 
wife  had  no  equity  to  a  settlement. 

(a)23Bea^  487;  affd.2De  (6)   2  Cox,  235;    1  Vos.  J. 

G.  &  J.  76.  196. 
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Lord  Ciaaworth  j  on  the  appeal,  (a)  said : — ''  The  argn- 
ment  here  was,  first,  that  the  parol  agreement  being 
prored,  the  parties  were  under  a  moral  though  not  legal 
obligation  to  perform  it,  so  that  the  settlement  could  not 
be  firaudnlent.  To  this,  however,  the  judgment  of  Lord 
Northington  in  Spurgeon  y.  CoUier  affords  a  condusiYe 
answer.  (6) 


Section  F. 


Sect,  V. 


Contract  or 
■ale  of  lands 
or  interest 
therein. 

Kind  of 
contracts. 


Contracts  for 
the  sale  of 
goods. 


nmSBEST  IN  LANDS. 

No  ctetion  shaJl  he  brought  upon  any  contract  or  sale  of 
lands,  terhcments,  or  heredita/ments,  or  any  interest  in  or 
concerning  them. 

This  refers  to  agreements  not  operating  as  an  imme- 
diate transfer  or  conveyance  of  an  estate  or  interest  in 
land,  but  as  contracts  to  make  or  execute  a  grant  or 
transfer,  or  conveyance,  at  some  subsequent  period,  (c) 

The  seventeenth  section  provides  that  '^  no  contract 
for  the  sale  of  any  goods,  wares,  or  merchandises,  for  the 
price  ((2)  of  ten  pounds  sterling  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made  and  signed  by  the  parties 


(a)  2  De  G.  &  J.  84. 

(h)  Sea  also  OvUiver  v.  GuU 
liver,  2  Jut.  (N.  S.)  700 ;  Spicer 
V.  Spicer,  24  Beav.  867 ;  Hogarth 
v.PAiZZ«lM,4Drew.360;  Cooper 
V.  Wormald,  27  Beav.  266; 
GoldieuU  v.  Towneend,  28  Beav. 


445;  Mtgnan  y.  Parry f  31  Be9>Y. 
21L 

(c)  Sugd.  V.  &  P.  94. 

(d)  This  word  was  changed 
to  <*  Tslne  **  by  Lord  Tenterden*8 
Act,  9  Gea  IV.  c.  14,  s.  7. 
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to  be  cHai^ed  by  such  contract,  or  their  agents  there-     Chap.  hi. 
onto  lawfully  authorized/'  ll.  ' 

It  will  be  seen  that  there  is  an  important  distinction  Distinction 
between  the  provisions  contained  in  these  two  sections,  founh^uid 
Under  the  fourth,  all  contracts  must  be  evidenced  by  "^][^'>^<^i>^ 

'  ''    sections. 

irritiDg ;  while  under  the  seventeenth^  contracts  for  the 
nle  of  goods^  etc,  under  the  value  of  £10  need  not  be 
in  writing ;  and  if  the  value  is  more  than  £10,  accept- 
ance and  receipt  of  the  goods,  or  payment  of  earnest, 
will  dispense  with  the  necessity  for  writing. 

In  the  case  of  contracts  for  the  sale  of  growing  crops,  ^le  of  grow. 
it  is  of  importance  to  determine  whether  the  sale  is  of 
"  an  interest  in  land ''  within  the  fourth  section,  or  of 
"goods,  wares,  and  merchandises''  within  the  seven- 
teenth^ as  by  the  Stamp  Act,  55  Geo.  III.  c.  184,  sched. 
title  "  agreement,"  re-enacted  in  the  Stamp  Act,  1870,(a) 
every  "  memorandum,  letter,  or  agreement,  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  merchandise  " 
is  exempted  from  stamp  duty;  whereas  every  contract 
for  the  sale  of  land  requires  to  be  stamped. 

It  is  difficult  to  lay  down  any  precise  rule  as  to  when 
a  sale  of  growing  crops  is  a  sale  of  an  interest  in  or 
concerning  knds. 

Lord  Abinger,  in  BodweU  v.  PhiUipa^Q))  said: — ''It 
must  be  admitted,  taking  the  cases  altogether,  that  no 
general  rule  is  laid  down  by  any  one  of  them  that  is  not 
contradicted  by  some  other/'(c) 

(a)  33  &  34  Vict,  a  97.  Sch.  D.  35.     The  author  ventures  to 

titb  agreement  submit  that  in  order  to  carry 

{b)9M.  &,  W.  505.  oat  the  intention  of  the  framers 

(r)  And  see  Jbfiei  v.  Flinty  of  the  statnte,  the  test  to  be 

10  A.  &  £.  753 ;  2  P.  &  D.  594 ;  applied  in  considering  whether 

JfanhaU  v.  Oreen,  L.  B.  1  G.  P.  a  contract  for  the  sale  of  grow- 
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Sale  of  crops 
after  being 
serezed. 


Where  the  oontract  is,  that  growing  crops  shall  be 
severed,  and  the  property  in  them  transferred  imme- 
diatelj,  then  the  oontract  is  for  a  aale  of  goods  within 
the  serenteenth  section,  and  not  for  a  sale  of  an  interest 
in  land  within  the  fourth  section,  (a) 

In  Crosby  v.  WadmDoHh(b)  it  was  decided  that  con* 
tracts  for  the  sale  of  growing  crops  of  grass  and.  hops 
came  within  the  fourth  sectionj  the  ground  of  decisioD, 
which  has  been  recognized  in  several  subsequent  cases^ 
being  that  the  purchaser  had  an  immediate  exclusive 
right  to  the  land  for  a  specific  period,  namely,  while  the 
crops  were  growing  to  maturity,  and  until  they  were 
harvested,  (e) 

In  Parker  v.  8taniland(d)  it  was  held  that  a  contract 


ing  crops,  whether  frttetut 
nahtrale^  or  Jruchu  indtutrialett 
whether  mature  or  izamatore, 
whether  to  be  taken  oat  by  the 
seller  or  by  the  purchaser,  is 
or  is  not  within  the  statnte,  is, 
did  the  seller  contract  to  give 
the  purchaser  an  estate  in  the 
land,  or  did  he  merely  oontract 
for  the  sale  of  a  chattel,  with 
or  without  a  license  to  the 
parchaser  to  go  npon  tho  land 
for  a  particular  purpose.  See 
also  the  judgment  of  Lord 
Coleridge,  G.  J.  in  MarshaU  v. 
Qreen,  L.  B.  1  0.  P.  D.  38. 

(a)  See  1  Wms.  Saund.  395, 
notes  toDtippav.  Mofyo. 

In  certain  cases,  howeyer,  it 
may  be  the  intention  of  the 
parties  that  the  parchaser  shall 
have  an  interest  in  the  land, 


and  not  merely  an  easement  of 
the  right  to  enter  the  land  for 
the  purpose  of  harvesting  and 
canying  away  the  subject  mat*, 
ter  of  the  sale.  See  Jone$  v. 
Ktn^,  10  A.  &  H 759 ;  2Per.& 
D.594. 

(&)  6  East,  602,  and  Wad- 
^dingionv.Bri$tow,2B.A  P.452; 
and  see  Jones  v.  Flmt^  10  A.  & 
E.  753;  2P.&D.  694. 

(c)  See  Parker  v.  StanUandf 
11  East,  362 ;  Evam  v.  BoherU, 
5B.  &G.  829;  8D.  &B.611: 
8mUh  v. Sunnan,9B.&C. 561 ; 
4  Man.  &  B.  455 ;  Warwick  v. 
Bruce,  2  M.  d^  Sel  205 ;  Saint- 
hwry  V.  Maithewe,  4  M.  &  W. 
343 ;  S.  C.  nom.  Stanhury  v. 
MaUJieu^,  7  Dow.  23. 

{d)  11  East,  36  . 
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by  die  owner  of  a  close  cropped  with  potatoes,  to  sell     Chap,  iti 
them  at  so  much  a  sack,  the  defendant  to  get  them  out  of  '    * 

Ae  grbnnd  immediately,  was  not  a  contract  for  any  in- 
terest in  the  land,  within  the  fourth  section  of  the  statute, 
the  contract  being  for  the  sale  of  a  mere  chattel,  and  the 
land  being  considered  as  a  warehouse  for  the  potatoes  till 
the  defendant  conld  remoye  them,  (a) 

In  WaafJmm  v.  Burrows, (b)  Bolfe,  B.  said:  "When  a 
sale  of  growing  crops  does,  and  when  it  does  not,  confer 
an  interest  in  land,  is  often  a  question  of  much  nicety; 
but  certainly  when  the  owner  of  the  soil  sells  what  is 
growing  on  the  land,  whether  natural  produce,  as  timber, 
grass,  or  apples,  or  fructus  indtistriales,  as  com,  pulse,  or 
the  like,  on  the  terms  that  he  is  to  cut  or  deliver  them  to 
the  puit^haser,  the  purchaser  acquires  no  interest  in  the 
8oil^  which  in  such  case  is  only  in  the  nature  of  a  ware*- 
house  for  what  is  to  come  to  him  merely  as  a  personal 
chattel.''  (c) 

In  Smith  y.  Surmanf{d)  the  contract  was  for  the  sale 
of  trees  still  standing,  at  a  certain  price  per  foot.  It  was 
held  that  the  contract  was  within  the  seventeenth  section. 
Littledale,  J.  said :  ''  The  words  in  the  (fourth)  section 
relate  to  contracts  (for  the  sale  of  the  fee  simple,  or  of 
some  less  interest  than  the  fee)  which  give  the  vendee  a 
right  to  the  use  of  the  land  for  a  specific  period.  If  in 
this  case  the  contract  had  been  for  the  sale  of  the  trees, 
with  a  specific  liberty  to  the  vendee  to  enter  the  land  to 

(a)  See  also  GiUUr  v.  Tope,  (6)  1  Exch.  115. 

1    ShepL    337 ;     Warwick   v.  (c)  And  see  Dtmne  v.  Fergu- 

Bruce,  2  M.  &  SeL  205 ;  ScUna-  $on,  Hayes,  340. 

bury  Y.  MaUhew9,  4  M«  4&  W.  (d)  9  B.  &  G.  561 ;  4  Maun. 

343;    8.  C.  nom.  Sianbwry  v.  &  B.  455. 
Maiihews,  7  Dowl.  23. 
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Chaf.  III.  cat  them,  I  think  it  wonld  not  have  given  Um  an  interest 
LL.  *  in  the  land  within  the  meaning  of  the  atatnte.  The 
object  of  a  party  who  aells  timber  ia,  not  to  give  the 
vendee  any  interest  in  his  land,  bat  to  pass  to  him  an  in- 
terest in  the  trees,  when  they  become  goods  and  diattela. 
Here  the  vendor  was  to  oat  the  trees  himself.  His  in- 
tention clearly  was,  not  to  give  the  vendee  any  propertjr 
in  the  trees  until  they  were  cat,  and  ceased  to  be  x>art  of 
the  fineehold.  (a) 

In  the  recent  case  of  Marshall  v.  Oreen,  {b)  the  &cts 
were  very  similar,  the  only  distinction  being  &at  &e 
trees  were  to  be  cat  by  the  parchaser,  bat  the  Court  did 
not  consider  this  to  be  of  any  weight,  and  decided  tihat 
the  contract  was  for  the  sale  of  goods. 

It  seems  also  tiiat  a  contract  for  the  sale  of  gravel, 
stone,  or  other  minerals,  to  be  taken  immediately,  is 
^thin  the  seventeenth  section.(c) 
Crop  not  Where  A  agreed  to  supply  B  with  a  quantity  of  turnip- 

yet  sown.  ^Qoi^  and  B  agreed  to  sow  it  on  his  own  land,  and  to  sell 
the  crop  of  seed  produced  therefrom  to  A  at  £1  Is.  the 
Winchester  bushel;  and  the  seed  so  produced  at  the 
price  agreed  exceeded  in  value  the  sum  of  £10,  it  was 
held  that  this  contract  was  within  the  seventeenth  section 
of  the  statute ;  ''  for,''  said  Lord  Tenterden,  **  the  thing 
agreed  to  be  delivered  would  at  the  time  of  ddivery  be  a 
personal  chattel/'((2) 

At  one  time  the  question  whether  the  crop  was  ripe  or 

(a)  See  the  remarks  of  Bay-         (b)  L.  B.  C.  P.  D.  35. 
ley,  J.  on  this  case  in  the  Earl         (e)  Covlion  v.  AmUer^  13  M. 

of  FahnoiUh  v.  Thomas,  1  G.  ft  ft  W.  403 ;  and  see  Dart  V .  ft 

M.  105  ;  and  of  Lord  Abingor  P.  5tih  ed  20a 
in  Bodwell  T.  FhUlips,  9  M.  ft  {d)  Watts  v.  Frisnd,  10  &  ft 

W.  605.  0.  446. 
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not  aeems  to  have  been  oonndered  material.     Bat  this     Craj*.  hi. 
18  no  longer  regarded ;  and  it  appears  also  to  be  im-         .^  ' 
material  whether  the  price  is  to  be  estimated  by  the  i^bl^rl^p 
quantity  sold,  or  by  the  acre ;  or  whether  the  crop  is  to  "P«  ®'  °^' 
be  hanrested  by  the  vendor  or  pnrcha8er.(a) 

Where  the  contract  is  for  the  sale  of  crops  before  they  Sale  of  crop 
are  severed  firom  the  soil,  and  which  are  still  to  derire  sevCTed.  'Ifu- 
nutriment  from  it,  a  distinction  is  drawn  between  a  con-  ^^f^^l^ 
tract  for  the  sale  of  fructua  naiwrales;  such  as  growing  ""?*!2^. 
grass,  jprvtMB  veshi/fw,  growing  timber,  or  nnderwood,  or  industnaies. 
growing  frnit,  which  is  within  the  fonrth  section  as  a  con- 
tract for  an  interest  in  land ;  and  a  contract  for  the  sale 
otfrucUu  industrialea,  snch  as  growing  crops  of  com,  pota- 
toes, or  tnmips,  not  prodnced  spontaneonsly,  but  raised 
by  the  labonr  of  man,  which  are  seizable  by  the  sheriff 
under  a  writ  of  fieri  facias,  and  pass  to  the  ezecntor  and 
not  to  the  heir,  which  is  within  the  seventeenth  section, 
as  a  contract  for  the  sale  of  goods,  wares,  and  merchan- 
dises.    The  leading   case  on   this  point  is   Evans  v. 
Boberts{b),   The  agreement  was  for  the  sale  of  a  growing 
crop  of  potatoes,  to  be  turned  up  by  the  plaintiff,  the 
vendor.     The  action  was  assumpsit  for  ''crops  of  po- 
tatoes bargained  and  sold,''  and  it  was  held  that  this  was 
not  a  contract  for  the  sale  of  any  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  but 
a  contract  only  for  the  sale  or  deUvery  of  things  whidi 

(a)  Tarker  v.  Btamland,  11  BdOenx.  Btrnder,  1  G.  K.  ft  B. 

Eastk  S62 ;   Wa/rwick  v.  Br%kcs^  266 ;     Dwme    v.   Ferg^mn^   1 

2  K.  &  8el  205;  SoMUbwry  ▼.  Hayes,  541 ;  MofrshaXl  y.  G^een, 

Jfa«i«og,  4  It  &  W.  343 ;  S.  C.  L.  R  1  0.  P.  D.  35. 

nom.  Sianbwry  v.  Matthews,  7  (b)  5  R  ft  G.  829  ;  8D.ft  B. 

DowL  23 ;  Evam  v.  Boherts,  5  611,  overmling  in  part  Ernmer* 

SL  &  0.  829 ;    8  D.  &  B.  611 ;  son  v.  Heelii,  2  Taunt  3a 
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Chap.  HI.  at  the  time  of  deliveiy  should  be  goodi  and  chattels. 
f!l_  *  The  groonds  of  decigion  were^  that  the  effect  of  the  con- 
tract was  to  give  the  porchaaer  a  right  to  all  the  potatoes 
which  a  giyen  quantity  of  land  should  produce,  but  not 
to  give  him  any  right  to  the  possession  of  the  land ;  and 
also  that  growing  potatoes  are  emblements,  and,  as  such, 
chattels,  which  go  to  the  executor  of  tenant  in  fee  simple 
and  not  to  the  heir,  and  may  be  taken  in  execution  under 
h  fieri  faeicLS. 

In  Jones  v.  FKfU,  (a)  the  contract  was  for  sale  of  a  crop 
of  com  on  the  plaintiff's  (the  vendor's)  land,  and  the 
profits  of  the  stubble  afterwards ;   the  plaintiff  was  to 
have  liberty  for  his  cattle  to  run  with  the  defendant's ; 
and  the  defendant  was  also  to  have  some  potatoes  grow- 
ing on  the  land,  and  whatever  lay  grass  was  in  the  fields ; 
the  defendant  was  to  harvest  the  com,  and  d%  up  the 
potatoes.  It  was  held  that  it  did  not  appear  to  be  the 
intention  of  the  parties  to  contract  for  any  interest  in 
the  land,  and  that  the  contract  was  therefore  not  within 
the  fourth  section  of  the  statute,  but  was  for  a  sale  of 
goods  and  chattels  as  to  all  but  the  lay  grass,  and  as  to 
that,  a  contract  for  the  agistment  of  the  defendant's 
cattle;  the  Court  saying  that  if  the  lay  grass  was  excluded 
the  parties  must  be  taken  to  have  been  dealing  about 
goods  and  chattels,  and  that  an  easement  of  the  right 
to  enter  the  land,  for  the  purpose  of  harvesting  and 
carrying  them  away,  was  all  that  was  intended  to  be 
granted. (6)     And  therefore,  according  to  the  forgoing 
rules,  parol  contracts  for  the  sale  of  growing  frnit,(c) 

(a)  10  A.  &  E.  753;  2  P.  &  (c)  BodweU  v.  PhiUips,  9  Ml 

D.  694  &  W.  501. 

(h)  And  see  Dumie  v.  Fergu- 
8on,  Hayes,  540. 
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growing  grass, (a)  growing  poles, (6)  and  growing  under-  Chap.  III. 
wood,  (c)  before  being  seyered,  have  been  held  to  be  within  — L  * 
the  fourth  section  of  the  statute,  {d)  as  these  are  frudus 
naiurales  and  would  not  pass  to  the  executor,  but  to  the 
heir,  and  could  not  be  levied  in  execution  under  a  writ 
oi  fieri  facias  by  the  sheriff;  and  the  contract  confers 
on  the  purchaser  an  exclusive  right  to  the  land  during  a 
Umited  time,  and  for  given  purposes. 

In  WaddingUm  v.  Bristaw,  (e)  it  was  held  that  a  con- 
tract for  the  sale  of  growing  hops  was  a  contract  for  the  sale 
of  an  interest  in  land.  This  case  is  however  of  questionable 
aaOiority ;  and  in  Rodwdl  v.  Phillips,  (/)  Parke,  B.,  said, 
refinring  to  it :  ''  Hops  are  fructus  indusi/riales.  That 
case  would  now  probably  be  decided  differently .'' 

Where  upon  a  lease,  the  tenant  agrees  to   take  the  Cropt  Mid 
crop,  dready  growing  on  ihe  laad  at  a  valuation,  and  to  '^^*^'^- 
pay  for  the  work,  labour,  and  materials  employed  in 
making  the  lands  ready  for  tillage,  this  is  an  entire  con- 
tract for  an  interest  in  lands,  and  the  growing  crops 
cannot  be  treated  as  goods,  {g) 

Where  it  appeared  that,  by  the  custom  of  the  county,  Rj^ht  of  out- 
the  out-going  tenant  of  a  fiurm  was  entitled  in  some  ?o***fi^  *«"*^*- 
cases  to  two-thirds,  in  others  to  one-half  of  the  crops  of 
com  sown  by  him  in  the  last  year  of  his  tenancy;  that  he 
was  to  cut  the  whole  of  the  crops,  and  keep  the  fences  in 

(a)  Cf09hy  v.   Wadiworth,  6  (e)  2  Bos.  &  P.  452. 

East,  fi02 ;   Oarrington  v.  Roots,  (/)  9  M.  A  W.  603. 

2  It  AW.  24a  (g)    Earl    of    Fdlmouth   v. 

{h)  TeaU  V.  Auty,  4  Moa  542;  Thomas,  1  C.  A  M.  89 ;  Mayfield 

2  Brod  A  R 101  v.    Wadsley,  3  B.   A  0.  366  ; 

(e)  ScareU  v.  BoxaXl,  1.  Y.  A  Ha/hjey  v.  Qrdbham,  5  A.  A  E. 

J.  396.  61. 

(d)  And  see  Tetch  v.  Tv/tin, 
15  M.  A  W.  115. 
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Chap.  III. 
Sect.  V. 


Whether 
fruetut 
mduMtrialn 
goods  while 
growing. 


Growing  crope 
not  retaming 
profit  within 
the  year. 


repair  until  the  entire  crop  was  cut  and  carried  away; 
it  was  held  that  under  such  circumstances  the  out-going 
tenant  had  the  possession  in  law  of  the  field  until  the 
crop  was  carried  away.(a) 

It  appears  never  to  have  been  expressly  decided 
whether  frw^us  industriales  while  growing  are  goods, 
wares,  and  merchandise  within  the  seventeenth  section 
of  the  statute. 

In  Evans  v.  Boberts,{h)  both  Bayley,  J.,  and  Little- 
dale,  J.,  thought  that  they  were,  but  Blackburn,  J.,(e) 
says  that  the  proposition  is  "  exceedingly  questionable,'' 
and  that  no  authority  was  given  for  it  in  Evans  v.  JZo- 
berts.{d) 

It  also  seems  to  be  doubtful  whether  growing  crops 
which  do  not  produce  a  profit  within  the  year  in  which 
they  are  sown  Bxefmctus  industriales  or  frudus  naJtwraUs. 
In  Qraves  v.  Weldy(e)  the  tenant  for  a  term  determinable 
upon  a  life ;  sowed  in  the  land,  in  the  spring,  first  -with 
barley,  and  soon  after  with  clover.  The  life  expired  in 
the  foUowing  summer.  In  the  autumn  the  tenant  mowed 
the  barley,  together  with  a  little  of  the  clover  plant  which 
had  sprung  up.  The  clover  so  taken  made  the  barley 
straw  more  valuable,  by  being  mixed  with  it ;  but  the 
increase  of  the  value  did  not  compensate  for  the  expense 
of  cultivating  the  clover,  and  a  &rmer  would  not  be  re- 


(a)  Oriffiihi  v.  Puleston,  13 
M.  A  W.  868;  14  L.  J.  Ex.  33. 

(b)  6  B.  A  C.  829  ;  8  D.  &  E. 
611. 

(e)  Blackburn  on  Sales,  pp. 
19,  20. 

{d)  See  farther,  Benjamin  on 


Sales,  2nd  ed.  p.  100,  citing 
Olover  v.  Coles,  1  Bing.  6; 
Oweny.  Legh,  3  B.  &  Aid.  470  ; 
Mayfield  v.  Wadsley,  3  E  A  C. 
357 ;  EdOenY.  Eunder,  1  C.  M. 
&  K  267. 

(«)  5  R  &  Ad.  105. 
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paid  sach  expense  in  thie  autumn  of  the  year  in  which  it     Chap.  III. 

was  sown.     The  revesrsioner  came  into  posaesiBion  in  th^         L  ' 

winter,  and  took  two  crops  of  the  same  clover,  after  more 
than  a  year  had  elapsed  from  the  sowing.  It  was  held 
that  the  tenant  was  not  entitled  to  emblements  of  either 
of  these  two  crops :  first,  because  emblements  can  be  ob- 
tained only  in  a  crop  of  a  species  which  ordinarily  repays 
the  labour  by  which  it  is  produced,  within  the  year  in 
which  that  labour  is  bestowed,  and  secondly,  because 
eyen  if  the  plaintiff  were  entitled  to  one  crop  of  the 
vegetable  growing  at  the  time  of  the  loss  of  his  interest, 
this  had  been  already  taken  by  him  at  the  time  of  cutting 
the  barley,  (a) 

A  question  sometimes  arises  as  to  whether  shares  in  a  Shares  in  com- 
company  possessed  of  real  estate  are  to  be  considered  as  an  interest  in 
within  the  fourth  or  seventeenth  sections  of  the  statute,  wares^and    ' 
With  respect  to  shares  in  companies,  subject  to  the  pro-  ™««5*»"<*^* 
visions  of  the  Companies'   Clauses  Consolidation  Act, 
1845(6),  the  Joint- Stock  Companies'  Act,  1856,  (c)  and 
the  Companies'  Act,  1862,  (e2)   it  is  provided  that  they 
"  shall  be  personal  estate,  and  shall  not  be  of  the  nature 
of  real  estate." 

The  question  to  be  considered  in  deciding  whether  a 
share  in  a  company  is  real  estate  or  not,  is,  it  is  sub- 
mitted, has  the  shareholder  an  interest  in  the  land  itself, 
and  is  the  substantial  object  of  the  company  a  dealing 
with  land  so  that  the  share  may  result  to  the  holder  in 
the  shape  df  land,  or  is  he  merely  entitled  to  participate 
in  the  profits  of  the  company  f  {e) 

(a)  And  see  Lat?Mm  v.  Att-         (c)  19  &  20  Yicti  a  47. 
umd,  Gro.  Gar.  515.  (d)  25  &  26  Vict  a  89. 

{h)S&9  Vict  a  16.  (e)  Bradley  v.  Soldmorth,  3 
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CflAP.  III. 
Stet.  V. 


It  18  not  neoeBsary  that  the  instrument  creating  tlie 
company  ahonld  expieealy  declare  tliat  the  shares  are  to 
be  personal  estate,  (a) 

Shares  in  the  following  companies  have  been  held  not 
to  be  interests  in  land  within  the  Statnte  of  Frands  and 
the  Mortmain  Act  (6) :— Costbook  mining  companies,(c) 
waterwork  companies^  (cl)  dock  companies^  (e)  canal  com- 
'pBuieSfif)  gas  companies,  (9)  banking  companies,  (&) 
foreign    mining  companies,(t)    insurance  companies,  (i) 


H.&W.422;  Watson  y.  Sprai- 
ley,  10  Ezch.  243;  Poirell  ▼. 
/ectop,  18  C.  R  886 ;  Hayi^r  t. 
Tucker,  4  E.  &  J.  243  ;  Marri$ 
r.  Glyn,  27  Bear.  218 ;  Bulmer 
V.  Norru,  9  C.  B.  (N.  S.)  19 ; 
BenneH  y.  Blain,  15  C.  B.  (N. 
S.)  518 ;  Freeman  y,  Qainefcrd, 
8414.  J.  G.  P.  95;  EntwieOeY. 
Dame,  L.  B.  4  Eq.  272 ;  Bohineon 
V.  Ainge,  L.  E.  4  C.  P.  429. 

(a)  Edwardi  v.  JJoU,  6  D.  K 
G.  74 ;  OYermling  Ware  v. 
Cumherledge,  20  Beav.  50a 

(h)  9  Geo.  IIL  a  36. 

(e)  WaUon  ▼.  SpraiUy,  10 
Exch.  243 ;  PoweU  y.  Jeeeop,  18 
C.a336;  Walker  y.  Barileti, 
18  0.  R  845 ;  Hayter  v.  Tucker,* 
4  K.  &  J.  243;  CurUn^  y. 
FUght,  12  Jar.  42a 

(cJ)  BUgh  Y.  Br en<,  2  Y.  &  0. 
268 ;  Weekley  y.  TTedX^Iey,  cited 


Langdale*f  4  De  G.  ft  Sm.  402L 

(«)  SpgrUng  y.  Parib^r/f  9 
BesY.  450 ;  HtUon  y.  Otr a«M2/t 
1  De  G.  &  Sm.  183 ;  TTaOaor  y. 
M%lne,*f  11  BesY.  507. 

(/)  Walker  y.  Ifane.  tibi 
eupra:  Aahton  y.  Xorct  Xafi^- 
daie,  *t  ubft  «fipra ;  Edutairde  t. 
J7a2{,6D.  M.  G.  74;  and  see 
al80  Be  Lancaster  Canal  Co. 
Mod.  ft  R  94. 

{g)  Sparling  Y,  Parker,* fubi 
eupra, 

(h)  HumbU  Y.  MUcheO,  11  A. 
ft  E.  205;  Myere  y.  Perigal^f 
110.  R  90;  2  D.  M.  G.  599; 
Aihton  Y.  Lord  Langdaie,*f  ubi 
eupra  i  Edwa/rde  y.  HaU,  M 
eupra. 

(0  Balcer  y.  Sutton,*  1  Eeene 
234. 

(A?)  Mofck  V.  il«L  Oca.*  5 
BeaY.  43a 


2  Y.  ft  G.  281 ;   Aehton  y.  Lord 

*  Gases  decided  nnder  the  Mortmain  Act 
t  Shares  declared  to  be  personal  estate  by  the  instniment  cre- 
ating the  company. 
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nulwBy  coTnpanie8j(a)  company  formed  for  porchaBing      Chap.  III. 
and  improving  land.  (6)  -I-  ' 

A  contract  for  the  sale  of  railway  shares  is  not  a  con-  Section  Seren- 
tract  for  the  sale  of  "  goods,  wares^  or  merchandise " 
witUn  the  seventeenth  section  of  the  statute  ;(c)  nor  is  a 
contract  for  the  sale  of  foreign  stock  ((2)  or  shares  in  a 
joint-stock  bankj(6)  cost-book  mining  companyj(/)  or 
projected  railway  company,  (^)  within  the  seventeenth 
section  of  the  statute,  (h) 

The  possession  of  shares  in  a  company,  the  members  Right  to  Tote. 
of  which  have  no  direct  interest  in  the  land  belonging  to 
the  company,  but  only  a  right  to  share  in  the  profits, 
does  not  entitle  the  holder  to  be  registered  as  a  voter,  (t) 


(a)  Bradley  v.  Eoldiworth,  3 
M.  &  W.  422 ;  HihhlewhUe  v. 
lf'ironfie,6M.&W.200;  Dtift- 
ei^t  T.  JlhreMy  12  Sim.  189 ; 
Tempe$t  v.  KUner,  8  G.  E  249 ; 
Aihton  V.  Lord  Langdcdef^f  vbi 
Mproi  Liniey  v.  Taylor,*  1 
Gifl:  67.  S.  0.  nom. ;  Taylor  v. 
IMey,  2  De  Q.  F.  &  J.  84. 

(h)  EfiiuMle  V.  Davii,*  L.  B. 
4£q.  272. 

(c)  SithUwhiie  v.  M'Morine, 
6  K  A  W.  200  ;  Dwhcuft  v. 
AlhrodU,  12  Sim.  189;  Bowlby 
T.  Bea,  3  G.  a  284 ;  and  see 
Kmffhi  V.  Barher,  16  M.  &  W. 
66,  a  case  decided  on  the  Stamp 
Act,  55  Gea  IH  a  184,  sohed. 
pt  3,  tit.  *'  agreement,"  in 
which  the  same  words  are  nsed. 

(d)  ffMettffM  V.  Siggeri,  1 
Ezch.856. 


(«)  Humhle  V.  MitcheU,  11  A. 
AE.205. 

(/)  WaUon  V.  SpraOey,  10 
Ex.  22a 

(g)  Temput  v.  KUner,  3  0. 
B.249. 

(h)  These  cases  decide  the 
question  upon  which  the 
judges  were  divided,  whether  a 
contract  for  the  sale  of  stock 
is  within  the  statute:  OoU  v. 
NeiterviU,  2  P.  Wms.  308, 
citing  Fuikering  v,  AppUhy^ 
Gom.  Hep.  354. 

As  to  whether  shares  in  a 
company  are  *' things  in  action** 
within  the  statute  82  &  33  Yict. 
c.  71,  B.  15,  subs.  5,  see  In  Be 
Jackeofhj  L.  B.  12  Eq.  355;  In 
Be  Fox,  L.  B.  17  Eq.  lia 

(t)  Bulmer  v.  Norrie,  9  G.  & 
(N.  S.)  19 ;   Adand  v.  Lewie, 
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STATUTE  OF   FRAUDS. 


Chap.  TTI. 
Sect.  V. 


Share  in  a 
mine. 


Mortgages  of 
tolls  and 
railwaj 
undertakings. 


Agreements  for 
leases  or  for 
sale  of  leases 
within  statute. 


But  where  the  partnership  deed  declared  that  land  which 
had  been  conveyed  to  two  of  the  partners  should  be  con- 
sidered as  personal  estate,  it  was  held  that  the  parkiers 
had  a  right  to  vote,  the  declaration  being  merely  volnn- 
taxy  and  revocable,  (a) 

In  Boyce  v.  Oreen{b)  it  was  held  that  a  sale  of  shares 
in  a  mine  was  an  interest  in  land  within  the  statute, 
Bnshe,  C.  J.,  saying :  '^  The  nature  of  mining  implies  at 
least  a  right  to  open  the  ground  and  keep  it  open,  and 
such  right  to  the  land  for  a  limited  time  as  induced 
the  Court  in  Crosby  v.  Wad8worth,{c)  to  hold  a  con- 
tract for  the  sale  of  growing  crops  to  be  within  the 
statute/'(d) 

In  Ashton  v.  Lord  Langdale,{e)  mortgages  of  turnpike 
tolls,  and  of  railway  undertakings,  were  held  to  be  in- 
terests in  land  within  the  Mortmain  Act ;(/)  and  in  Toppin 
V.  Loma8,(g)  Westminster  Improvement  Bonds  were  held 
to  confer  upon  the  holder  an  interest  in  lands  within  the 
statute,  (ft) 

Agreements  for  leases  and  for  the  sale,  assignment,  or 
transfer  of  leasehold  estates,  being  contracts  for  a  grant 
or  transfer  of  an  ^estate  or  interest  in  land,  are  within 
the  statute,  and  must  consequently  be  authenticated  by  a 


ib,  32 ;  Bewmtt  v.  Blain,  15  0. 
B.  (N.  S.)  618;  Freeman  v. 
Oainaford,  34  L.  J.  C.  P.  95 ; 
Tepper  v.  NicholU,  18  0.  B.  (N. 
S.)  121 ;  Wadmore  v.  Bear^  L. 
E.  7  C.  P.  212. 

(a)  Baxter  v.  Brown,  7  M.  & 
Gr.  198;  see  too  EogerB  v. 
Hwrvffy,  6  C.  B.  (N.  S.)  1. 

(b)  Batty,  608. 

(c)  6  East,  602. 


(d)  And  see  V%o8  v.  Anton^ 
7  B.  &  C.  409.  •  But  it  is  sub- 
mitted that  these  cases  can 
hardly  be  reconciled  with  those 
cited  ante,  p  148,  n.  e, 

(e)  4  De  G.  A  Sni.  402. 
(/)  9  Geo.  XL  a  36. 
{g)  16  0.  R  145. 

(h)  See  further,  1  Lindley  on 
Partnership,  3rd  ed,  p  692. 
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signed  writmg.fa)    Where  the  defendant  agreed  to  obtain     Chap.  III. 
a  transfer  of  the  lease  of  a  pablic-hoose^  in  which  he  him-  *    ' 

self  had  no  interest,  to  the  plaintiff^  it  was  held  that  this 
was  a  contract  within  the  statute.  (&) 

Where  the  contract  relates  as  well  to  a  sale  of  an  in-  Mixed 
torest  in  land  as  to  other  matters,  the  whole  forming  one  ^ntrMt  ^ 
indivisible  contract,  and  it  is  void  as  to  the  part  which 
relates  to  the  land,  for  want  of  writing,  it  will  also  be 
void  as  to  the  other  matters.(c) 

An  agreement  which  amounts  substantially  to  a  trans-  Agreement 
fdr  of  an  interest  in  lands,  is  within  the  statute,  (a)  transfer  of 
Where  a  parol  agreement  was  made  between  the  plaintiff  ^^^  ^ 
and  defendant,  that  if  the  plaintiff  would  surrender  her 
tenancy  to  her  landlord,  and  would  prevail  on  him  to 
accept  the  defendant  as  his  tenant  in  place  of  the  plaintiff, 
he  (the  defendant)  would  pay  the  plaintiff  £100  as  soon 
as  he  should  become  tenant  of  the  land,  it  was  held  that 
the  oonteust  was  for  the  sale  of  an  interest  in  land.(0) 

A  parol  agreement  by  a  lessee  to  quit  possession  on  a 
certain  day,  and  to  pay  all  outgoings  up  to  that  time,  in 
consideration  of  £150  to  be  paid  to  him  by  another 
person,  who  has  agreed  with  the  lessor  for  a  new  lease  to 
Iiim  on  the  termination  of  the  existing  term,  is  within 
the  statute ;(/)  and  so  is  a  similar  agreement,  saying  that 


(a)  Add.  on  Contr.  7th  ed. 
145,  citing  Anon,  Ventr.  361 ; 
PovUney  ▼.  Holmet,  Str.  405. 

(h)  Sor§ey  y.  Qtaham^  L.  B. 
5  0.  P.  18. 

(e)  Oooke  v.  Tomhs^  Anst. 
420;  Mai/field  y.  Wad$ley,  3  B. 
4  a  357,  861 ;  Mechelen  v. 
WaUace,  7  A.  &  E.  49 ;  2  N.  <fe 
P.  224 ;  Vaughan  v.  Haneoek,  8 


C.  a  766 ;  Lord  Falmovith  v. 
ThomoM,  1  Or.  &  M.  89 ;  Savage 
V.  Canmng,  1  L  Bw  0.  L.  484 ; 
and  see  ante,  p.  86,  n.  h. 

(d)  KeUy  v.  Wehtter,  12  0.  B. 
290 ;  Snuirt  y.  Jonee,  15  0.  B. 
(N.  S.)  717 ;  33  L,  J.  0.  P.  156. 

(e)  Ooching  v.  Ward,  1  0.  B. 
858;  15  L.  J.  a  P.  246. 

(/)  Smith  V.  Tombs,  3  Jur.  72. 
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Chap.  III. 
Sect.  V. 


Agreement  to 
let  furnished 
lodgings. 


Agreement  to 
furnish. 


the  lessee  shall  part  with  the  land,  and  that  the  defendant 
(the  intended  lessee)  shall  take  it.  (a) 

Again,  where  there  waa  a  parol  agreement  for  the 
transfer  of  a  lease,  the  lessee  to  pay  np  all  rent  then  due, 
and  to  endeavour  to  induce  the  landlord  to  accept  the 
transferee  as  tenant,  it  was  held  that  the  transferee  could 
not  sue  for  a  breach  of  the  agreement  to  pay  np  the  rent,  (i) 

Where  the  plaintiff,  who  was  in  the  possession  and 
occupation  of  premises  where  he  carried  on  the  business 
of  a  milkman,  agreed  to  yield  up  the  possession  and 
occupation  of  the  premises  to  the  defendant,  who  was  U> 
pay  the  rent  and  other  outgoings,  it  was  held  that  (he 
agreement  was  for  the  sale  of  an  interest  in  land,  and 
must  be  in  writing,  (c) 

A  contract  for  the  taking  or  letting  of  furnished  lodg- 
ings, whether  by  the  day,  week,  or  month,  is  a  contract 
for  an  interest  in  land,  if  any  specific  rooms  are  \et.{d) 
But  an  agreement  to  take  furnished  lodgings  in  a  boaid- 
ing^house,  it  not  being  intended  to  give  the  right  to  the 
exclusive  occupation  of  any  particular  part  of  the  house, 
is  not  within  the  statute.  («) 

An  agreement  by  a  landlord  to  furnish  a  house  pre- 
viously to  the  entry  of  the  intended  tenant,  the  agree- 
ment for  furnishing  being  made  as  part  of  the  contract 
for  the  lease,  is  within  the  statute.  (/) 


(a)  Smiih  v.  Tomht,  3  Jar.  72. 

(h)  Hodg$on  v.  t/oAtwon,  E. 
R  &  E.686;  6  Jur.  (N.  S.) 
290;  28L.J.  Q.  R8a 

(c)  Sfnart  v.  HardMyg,  15  C. 
R652;  24L.  J.  aP.  76;  3  0. 
JUR.  351. 

(<2)  Iwnan  v.  Stamp,  1  Stark, 


12 ;  Edgev.  Strafford,  1  C.  &  J. 
391 ;  1  Tyr.  296. 

(6)  Wright  y.Stavert,  2  E.  & 
R  721 ;  6  Jur.  (N.  S.)  867;  29 
L.  J.  Q.  R  161. 

(/)  Meeheleur.  WaOaoe,!  A. 
&R49;  2N.&P.224;  Va/ughan 
▼.  Hancock,  3  C.  R  766;  S%m» 
fnofu  y.  SimmonB,  12  Jur,  & 
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So  an  agreement  between  a  landlord  and  tenant^  relat-      Chap.  hi. 
ing  to  repairs  and  alterations  to  be  made  on  the  property,  '    * 

is,  when  the  repairs  and  alterations  are  only  to  be  executed  '^^  repair, 
because  of  the  lease,  within  the  statute.  Thus,  where  A 
being  possessed  of  a  messuage  and  premises  for  the 
residue  of  a  certain  term  of  years,  agreed  with  B  to 
relinquish  possession  to  him,  and  to  suffer  him  to  become 
tenant  of  the  premises  for  the  residue  of  the  term,  in 
consideration  of  B's  paying  a  sum  of  money  towards 
completing  certain  repairs  on  the  premises,  it  was  held 
that  this  was  an  agreement  relating  to  the  ssJe  of  an 
interest  in  land.(a) 

But  where  the  lessee  in  possession  verbally  agreed  with 
the  lessor  to  pay  him  annually  during  the  residue  of  the 
term,  the  sum  of  £10  per  cent,  on  the  cost  of  new  build* 
ings,  if  the  lessor  would  erect  them,  it  was  held  that  this 
agreement  was  not  within  the  statute,  as  it  was  only 
collateral  to  the  lease,  and  not  a  new  demi8e.(&) 

An  agreement  between  occupiers  of  adjoining  lands  To  build, 
that  one  of  them  should  build  a  boundary  wall,  the  other 
to  pay  his  proportionate  share  of  the  expense,  is  not 
within  the  statute.(c)  Nor  is  an  agreement  to  build  a 
house  within  the  statute,  although  it  implies  a  license  to 
go  on  the  land.((2} 

A  verbal  agreement  to  pay  for  any  damage  done  to  inatancas. 
the   snr&ce    in  working  a  quarry  is    not   within    the 

(a)  BtUiermerB  v.  Hayei,  6  M.  DoneUan  v.  Bead,  3  R  &  Ad, 

&  W.  455;  7  Dowl  489;  and  899,   904;    Seago  v.  Deane,  1 

«ee  Vaughan  v.  Hancock,  8  C.  Moo.  &  P.  227 ;  4  Bing.  459. 
B.   766  ;   Earl  of  Falmouth  v.  (c)  Stwvri  v.  Srmth,  7  Taunt. 

ThonuM,  1  Cr.  &  M.  89.  158. 

(6)  Holy  T.  Boehuck,  7  Taunt  (d)  Wright  v.  Stavert,  2  E.  & 

157  ;     2  Marsb.  433  ;    and  see  E.  721. 
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Chap.  III. 
Sect,  V. 


Btatute.(a)  Nor  is  an  agreement  that  B  may  dig  and  carrj 
away  cinders  from  a  cindertip,  the  property  of  A^  B  pay- 
ing a  certain  price  per  ton.  (6)  Nor  an  agreement  to  use  a 
dock  for  the  purpose  of  repairing  a  ship,  (c)  Nor  is  the 
damage  suBtained  by  the  plaintiff  in  consequence  of  a 
road  haying  been  made  through  his  land^  such  an  interest 
in  land  within  the  meaning  of  the  statute  as  to  require 
that  a  submission  to  arbitration  to  ascertain  how  much 
the  defendant  should  pay  therefor^  should  be  in  wri^ug.  (d) 
As  to  the  application  of  the  act  to  tolls  see  2Z.  v.  Salis- 
bury, (e) 

A  contract  to  abate  a  tenant's  rent  is  within  the 
statute.  (/)  So  is  an  agreement  that  an  arbitration  shall 
determine  as  to  a  lease  to  be  granted^(9)  and  an  agree- 
ment by  a  beneficed  clergyman  to  permit  the  profits  of 
his  living  to  be  received  by  a  trustee  for  the  benefit  of 
creditors,  {h)  An  agreement  to  convey  an  equity  of  re- 
demption will  not  be  binding  unless  in  writings  for  the 
equity  of  redemption  is  considered  to  be  an  interest  in 
land.(t) 

A  partnership  constituted  without  writing  is  as  valid 
as  one  constituted  by  writing ;  (k)  and  when  the  partner- 


(a)  Griffith  v.  Jenhim^  10  Jur. 
(N.  S.)207;  3  Bos.  A  P.  KB. 
489. 

(b)  Smart  v.  Jone$j  15  0.  B. 
(N.  S.)  717. 

(c)  Wells  V.  Kingiton-'Upon* 
HulU  L.  R.  10  0.  P.  402. 

(d)  GiUanders  v.  Lord  Boss* 
more,  1  Jones,  Ex.  B.  504 ;  and 
see  Griffith  v.  Jenkins,  suprou 

(e)  8  A.  &  E.  716. 


(/)  aConnor  v.  SpodgU,  1 
Sob.  &  Lef.  306. 

(g)  Walters Y.Morgan,2 Ooif 
369. 

(h)  Akhin  v.  Hophim,  4  IL 
A  Sa  615  ;  1  Bing.  (N.  C.)  99. 

(t)  Massey  v.  Johnson,  1  ^ 
255;  Toppinv.Lomas,ieC.K 
145. 

(U)  Essex  V.  Essex,  20  Bear. 
442. 
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sbip  18  proved  to  exist,  it  may  be  shown  by  parol  evidence     Chap.  ill. 
tbAt  its  property  consiatB  of  land.(a)  _J.  ' 

A  contract  for  the  sale  of  tenant's  fixtures  is  not  Fixtaresi. 
within  the  statute,  as  the  fixtures  are  not  either  goods, 
wares,  or  merchandise  within  the  seventeenth  section, 
nor,  although  a£Sxed  to  the  fireehold,  do  they  form  an 
interest  in  land  within  the  fourth  section.(b) 

An  agreement  that  is  merely  collateral  to  an  intended  Agreement 
transfer  of  an  interest  in  land  is  not  within  the  statute.  TOUatenl. 
Thus,  where  the  defendant,  on  the  negotiations  for  a 
mortgage,  promised  to  pay  the  plaintiff  (the  intended 
mortgagee)  his  costs  of  investigating  the  title,  in  case 
the  defendant  changed  his  views,  or  the  title  proved  to 
be  bad^  it  was  held  that  the  contract  did  not  relate  to  an 
interest  in  land.(c) 

Where  the  plaintiff  agreed  to  hire  of  the  defendant 
some  gprass  land  on  the  terms  of  a  lease  to  be  signed  at 
some  future  time,  entered  upon  the  land  and  found  it 
overrun  with  rabbits,  and  on  the  lease  being  presented  to 
him  for  signature,  refused  to  sign  it,  unless  the  rabbits 
were  destroyed,  and  the  plaintiff  verbally  promised  to 
destroy  them,  it  was  held  that  the  parol  agreement  was 
collateral  to  the  written  lease,  and  was  vfiklid.(d) 

Where  a  contract  consists  of  two  collateral  agree* 
ments,  one  only  of  which  relates  to  an  interest  in  land, 

(a)  FoT9ter  v.  Hale,  5  Ves.      v.  Arnold,  Tyr.  &  Or.  1. 

909 ;  Dole  v.  Hamilton,  5  Hare,  (c)  Jeakee  v.  White,  6  Exch. 

369 ;  affd.  2  Ph.  266 ;   bat  see  873 ;  21  L.  J.  Ex.  265. 
Caddiek  v.  Shidtnore,  2  De  G.  &  (d)  Morgan  v.  Griffiih,  L.  B. 

J.  52  ;   and  1  Lindley  on  Part-  6  Exch.  70  ;  and  see  Angell  v. 

nerehip,  3rd  ed.  90.  Dvke,  L.    B.   10    Q.  B.  174; 

(b)  Lee  v.  Biedon,  7  Taunt.  Erehine  v.  Adeane,  L.  B.  8  Gh. 
188 ;  UaUen  v.  Bvnder,  I  G.  M.  756. 

&  B.  266;  3Tyr.  959;   Pinner 
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Crap.  III.     then^  if  that  part  of  the  contract  has  been  executed^  the 

Sect.  Vm 

—  fact  of  the  whole  contract  not  having  been  in  writing 
will  not  preclude  an  action  on  the  other  part,  founded  on 
a  promise  to  be  performed  after  such  execution.  But 
one  contract  founded  upon  one  consideration  cannot  be 
bisected,  so  as  to  make  a  new  contract  and  a  new  con- 
sideration out  of  one  half.(a) 

In  Mayifield  t.  Wad8ley,{b)  the  occupier  of  a  fiurm 
quitted  it  in  March,  and  was  succeeded  in  possession  by 
B.  A  had  sown  forty  acres  with  wheat,  and  it  appeared 
that  at  a  meeting  between  A  and  B  in  February  in  the 
same  year,  A  asked  B  if  he  would  take  the  forty  acres  of 
wheat  at  £200,  telling  him  that  if  he  did  not  he  should 
not  have  the  farm.  B  said  that  he  would  take  it;  and  a 
person  present  then  valued  the  dead  stock,  and,  having 
so  done,  asked  to  whom  he  was  to  value  it ;  B  said  that  it 
was  to  be  valued  to  him,  and  then  promised  to  pay  A  for 
the  wheat  and  the  dead  stock  on  a  given  day,  and  paid  a 
sum  of  money  on  account.  B  afterwards  had  possession 
of  the  farm,  the  growing  wheat,  and  the  dead  stock.  It 
was  held  that  the  contract  for  the  dead  stock  was  distinct 
from  any  contract  for  the  sale  of  the  wheat  and  the  pos- 
session of  the  farm,  and  therefore  that  A  was  entitled  to 
recover  to  that  amount. 
Actions  in  Where  a  void  contract  directly  concerning  an  interest 

ToicToontracts.  ^^  1^^^  ^^  been  executed,  an  action  will  lie  upon  a 
special  promise  to  be  performed  after  such  execution. 
Where  a  lessee  agreed  with  his  lessor  that  if  she  wonld 
accept  another  tenant  in  his  place  (he  being  restrained 
from  assigning  the  lease  without  her  consent)  he  would 
pay  her  £40  out  of  £100  which  he  was  to  receive  for  the 

(a)  Hodgionv.  Johfuon,  £.  R     per  Lord  CampbelL 
&  E.  689;    28  L.  J,  Q.  B.  88,  (6)  3B.  &  C.  357. 
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goodwill,  and  consent  was  given,  and  he  received  the  Chap.  hi. 
£100,  bat  refnaed  to  pay  over  the  £40,  on  the  ground  —1.  * 
that  there  was  no  written  agreement ;  it  was  held  that 
the  lessor  might  recover  the  £40  in  an  action  for  money 
Iiad  and  received.(a)  Again,  where  the  plaintiff  had  ver- 
bally agreed  with  J,  S.  for  the  purchase  of  honses,  and 
the  defendant  agreed  to  give  the  plaintiff  £40  for  his  bar- 
gain, and  the  conveyance  was  afterwards  made  by  J.  S. 
to  the  defendant's  wife  at  her  request ;  it  was  held  that 
the  defendant  was  liable  to  pay  the  £40.(5) 

The  plaintiff  may,  after  he  has  performed  his  part  of 
the  contract,  sue  upon  an  account  stated,  if  after  such 
performance  the  defendant  has  admitted  that  he  is  in- 
debted to  him  in  the  amount  of  the  consideration.  («) 

If  an  agent  enter  into  a  contract  for  purchase,  and  pay 
the  purchase-money,  and  procure  a  conveyance,  his  prin- 
cipal cannot,  in  answer  to  an  action  for  money  paid  to  his 
use,  object  that  the  contract  was  not  in  writing  as  re- 
quired by  the  statute. ((Q 

A  person  who  has  entered  into  a  parol  contract  for  the 
purchase  of  lands,  and  who  expends  money  in  investi- 

(a)  Griffith  y.  Young,  12  East,  283 ;  Smart  v.  Harding,  8  G.  L. 

513.  K  351 ;  15  G.  B.  652  ;    24  L.  J. 

(6)  Seaman  v.  Pirice,  10  Moo.  G.  P.  76 ;    and  see  KnowleM  v. 

34;    2  Bing.  437 ;  By.  &  Moo.  Miekel,  18  East,  249  ;  Highmore 

195 ;  and  see  Coehing  y.  Ward,  v.  Primroie,  5  M.  &  Sel.  65  ; 

1  C.  B.  868  ;  15  L.  J.  0.  P.  245,  Peacock  v.  Harrie,  10  East,  104 ; 

OYermlmg   Price   y.   Leyhum,  Pinchon  y.  ShUcott,  8  0.  &  P. 

Gow.  N.  P.  B.  109 ;   EeUy  y.  236  ;   Dynee  y.  O'lTeill,  Grawf. 

Weibgter,  12  0.  B.  283 ;  Qreen  y.  A  D.  Abr.  329  ;  WiUon  y.  Mar- 

Saddmgton,  7   E.  &    B.  503;  # ^2,  2  Ir.  B  Oh.  356 ;  Budky. 

Sandereon  y.  Qrcvcee,  L.  B.  10  Ewrtt,  L.  B.  1  0.  P.  297;  Savage 

Ex.  234.  y.  Canwifig,  1  L  B.  0.  L.  434. 

(c)  OoMng  y.  Ward,  1  0.  B.  (d)  Pawle  y.  Ounn,  4  Bing. 

858  ;  KeUy  y.  Weheter,  U  0.  B.  (N.  0.)  445. 
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Chap.  IIL 

JSeeU  V. 


Liability  on 

implied 

contract. 


Equitable 
mortgage  by 
depoflit  of 
title-deeds. 


gating  the  title>  cannot  recover  money  so  spent.  Bat  he 
may  recover  the  deposit  and  auction  duty  as  money  paid 
upon  a  consideration  that  has  failed,  (a) 

If  the  purchaser  of  a  growing  crop,  or  of  growing 
trees,  under  a  parol  contract,  void  by  reason  of  the 
statute,  takes  away  the  crop,  or  fells  and  carries  away  the 
trees,  although  he  cannot  be  made  liable  under  the 
original  contract,  he  will  become  liable  on  a  new  implied 
contract  for  goods  sold.(&) 

Where  the  plaintiff  repaired  certain  leasehold  premises 
held  by  the  defendant  under  a  covenant  to  repair,  on  a 
parol  promise  by  the  defendant  to  assign  him  hie  lease,  it 
was  held  that  the  defendant,  upon  refusal  to  assign,  was 
liable,  on  an  implied  assumpsit,  to  pay  the  plaintiff  for 
such  repairs,  (c) 

Notwithstanding  the  provisions  of  the  fifth  section 
of  the  Statute  of  Frauds,  now  under  discussion,  it  has 
long  been  settled  that  a  deposit  of  title-deeds  by  the 
owner  of  an  estate,  either  for  the  purpose  of  securing  a 
debt  already  due,  or  a  sum  of  money  advanced  at  the 
time  the  deposit  is  made,  operates  as  a  mortgage,  and 
gives  the  mortgagee  not  only  the  right  of  keeping  the 
deeds  until  repayment  of  the  money  due,  but  also  an 
interest  in  the  land  itself  to  which  the  deeds  relate,  sufii- 
cient  to  enable  him  to  maintain  an  action  for  a  sale.  The 
leading  case  on  this  branch  of  the  law  is  Russel  v.  Ru88el,{d) 
There,  a  lease  having  been  pledged  by  a  person  (who  after- 


(a)  GosheU  v.  Arclver,  2  A.  & 
E.  500. 

(6)  MayfieU  v.  Wadsley^  3  B. 
&  C.  357 ;  FouLtef  v.  KUUngheck, 
.1  B.  &  P.  397 ;  Bragg  v.  GoU,  6 
Moo.  114 ;  Tedil  v.  Auiy,  4  Moo. 


547;  KnowUt  v.  MicheL,  13 
East,  249 ;  Ea^rl  ofFahiiofdh  v. 
Thomas,  1  G.  &  M.  109. 

(c)  Gray  v.  Hill,  By.  k  Moa 
420. 

{d)  1  Bro.  0.  C.  269. 
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wards  became  a  bankrupt)  to  the  plaintiff,  as  a  secnrity  for  Cbap.  III. 
a  sun  of  money  lent  to  the  bankrupt,  the  pledgee  filed  a  *^'  ' 
bill  for  9  sale  of  the  estate.  The  assignees  contended 
that  the  claim  was  against  the  law  of  the  land,  for  that  it 
would  be  charging  land  without  writing,  which  is  against 
the  fourth  clause  of  the  Statute  of  Frauds.  Lord  Lough- 
borough, Lord  Commissioner,  said  that  it  was  a  delivery 
of  the  title  to  the  plaintiff  for  a  valuable  consideration, 
and  that  the  Court  had  nothing  to  do  but  to  supply  the 
legal  fom^alities ;  and  Ashurst,  Lord  Commissioner,  that 
it  was  open  to  explanation  upon  what  terms  the  lease 
was  delivered.  An  issue  was  directed  to  try  whether 
the  lease  was  deposited  as  a  security  for  the  sum  ad- 
vanced by  the  plaintiff  to  the  bankrupt,  and  the  jury 
found  that  it  was.  Li  a  marginal  note  the  reporter  adds 
that  he  was  informed  that  the  cause  came  on  afterwards 
before  Lord  Thurlow  on  the  equity  reserved,  when  his 
lordship  ordered  that  the  lease  should  be  sold  and  the 
plaintiff  paid  his  money. 

The  doctrine  of  equitable  mortgage  by  deposit  of  title- 
deeds  was  much  disapproved  of  by  Lord  Eldon ;  (a)  but 
the  case  of  Busael  v.  Bii88el(b)  has  been  uniformly 
followed,  and  considered  to  be  of  binding  authority,  (c) 

In  Lacan  v.  Allen,{d)  Eandersley,  V.C.,  said:  "Now, 
since  the  case  of  RusaeL  v.  Bussel,  this  is  well  esta- 
blished, that,  supposing  A,  owing  money  to  B,  deposits 
the  title-deeds  of  his  estates  with  B  for  the  purpose  of  a 

(a)  See  Ex  parte  Oomingy  9  (c)  See  cases  above  cited  and 

Veg.  117 ;  Ex  parte  Ba/igh^  11  Ex  parte  WethereU,  11  Ves.  401; 

Ves.  403 ;  Ex  parte  Hooper,  1  .  Ex  parte    MowiUfort,  14  Yes. 

Mer.  9 ;  Ex  parte  WhUhread,  1  606;  J^s  parte  Keneington,  2  Y. 

Bom 299.  &  B.  79;  2  Bose  13a 

(fc)  1  Bro.  0.  C.  269.  {d)  3  Drew.  582. 
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Chap.  III.  secniity,  even  withoat  any  wiitmg,  it  is  a  good  eqnii* 
'  '  able  mortgage ;  it  gives  B  a  lien ;  and  notwithstanding 
the  expressions  of  regret  of  Lord  Eldon  that  the  law 
should  be  so,  even  in  his  time  we  find  him  saying  he 
could  not  disturb  it;  since  that  time  it  has  been  acted 
upon  over  and  over  again.  That  doctrine  cannot  now, 
then,  be  disturbed/'(a) 
Special  The  mere  fe^^t  of  deeds  being  deposited  with  the  in- 

not  neceaury.  tention  to  Create  a  security  is  sufficient ;  it  is  not  necessary 
that  there  should  haye  been  a  special  agreement  to  mort- 
gage, the  deposit  creates  a  presumption  that  such  was  the 
intention  of  the  parties,(2))  at  least  as  against  strangers, 
in  cases  where  the  possession  of  the  title-deeds  can  be 
accounted  for  in  no  other  manner  except  from  their 
having  been  deposited  by  way  of  equitable  mortgage,  or 
the  holder  being  otherwise  a  stranger  to  the  title  and  to 
the  deeds.(c) 

In  Ex  parte  Mobs,  Be  Davie8,{d)  an  equitable  mort- 
gagee, by  deposit  of  shares  in  a  public  company  withoat 
a  written  memorandum,  was  held  to  be  entitled  to  his 
costs  on  evidence  of  a  custom  not  to  give  a  written  memo- 
randum. 
What  interest  The  deposit  of  title-deeds  prt^ndfacie  creates  an  equit- 
able mortgage  upon  the  whole  property  comprised  in 
them.(6)      The  depositee  is  only  entitled   to  the  de- 

(a)  And  see  National  Bwnk  2  Cox,  12;  ExpaxU  Mounffort, 

of  AuiiraioBia  v.  Oherry,  L.  E.  14  Vea.  606  ;   Ex  parte  Wright^ 

3  P.  0.  0.  299.  19  Vee.  25a 

(h)  Feaiheretone  v.  Fenvoick,  (c)  Bozon  v.  W%U%am»,  3  T. 

1  Bro.  0.  C.  269  n. ;  Hwrford  v.  &  J.  150. 

Carpenter,    ib. ;     Bicharde    v.  {d)  3  De  G.  &  Sul  599. 

Borrett,  3  Espi  102  ;  Ex  parte  {e)  Ashton  v.  Dalton,  2  Coll 

Eemington,  2  Y.  &  B.  83;  2  565. 
Bose,  138 ;   Hankey  v.  Vernon, 


pawes. 
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positor^s  interest  in  the  property,  and  therefore  an  equi-     Crap.  III. 

table  mortgagee  from  a  vendee  who  has  not  paid  the         L  ' 

purchase-money,  can  only  sell  the  depositor's  interest 
imless  the  vendee  consents.(a) 

The  charge  will  extend  to  an  interest  accruing  after 
the  date  of  the  deposit ;  as  by  the  discharge  of  an  ixicum- 
brance,(&)  or  by  a  partition.(c) 

Where  the  unexpired  term  in  a  lease  and  the  goodwill 
of  a  business  established  in  it,  were  sold  in  a  creditor's 
suit,  with  the  consent  of  a  person  with  whom  the  lease 
liad  been  deposited  as  a  security,  and  brought  a  price  less 
than  the  amount  of  his  debt,  it  was  held  that  the  equitable 
mortgagee  was  entitled  to  the  whole  of  the  purchase-money, 
whether  arising  from  the  value  of  the  goodwill,  or  from  the 
Talne  of  the  lease  independently  of  the  goodwill.  (eQ 

The  intention  to  give  a  general  charge  upon  all  the  Explanation 
property  comprised  in  the  deeds  deposited,  may  be  ex-  charge, 
plained  when  the  memorandum  is  defective,  by  other 
written  memoranda  of  the  agreement,  (e) 

An  equitable  mortgage  may  be  created  by  the  deposit  Deposit  of 
of  a  copy  of  court  rolls,(/)  or  by  the  deposit  of  a  contract  court  roUe. 

for  a  sale  of  land.(j)  Contract  for 


■ale. 


(a)  Ex  parte    Wrightf    Be  parte  Loyd^  Be  Ogden,  1  M.  & 

Wattt,  3  M.  A  A.  49;   and  see  A.  494 ;  3  D.  &  C.  765. 

Ex  parte   Smith,  Be  HUdyard,  (/)  Wmier  v.  Lord  Aneoth  3 

2  M.  D.  A;  De  a.  587.  Bass.  493 ;   TyUe  v.  Wehh,  6 

{h)  Ex  parte  Bisdee,  Be  Baker y  Beav.  552;    Pryce  v.  Bwry,  2 

1  M.  D.  A  De  G.  333.  Drew.  11 ;  Ex  parte  Wwmer.Be 

(e)  Ex  parte  Farley,  Be  New^  OooJce,  19  Yes.  202 ;  1  Rose,  286 ; 

1  M.  D.  and  Do  G.  683.  Wh4tlread  v.  Jordan,  1  Y.  &  C. 

id)  OMeeuM    v.   Dewee,    5  Excb.  Ga.  303. 

Buss.  29.  (g)  The    Unity    Joint   Btoch 

(e)  Ex  parte  Olyny  Be  Med'  Mutual  Banking  AteodaUon  v. 

/ey,  1  M.  D.  &  De  G.  29;  Ex  King,  25  Beav.  72. 
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Chap.  III. 
Sect,  K. 

Deposit  of 
shfljvs  in 
joint-stock 
company. 


Notice  to 
company. 


In  the  case  of  shares  in  a  company^  the  instminent 
creating  the  company  nattally  contains  provisions  for  the 
transfer  of  the  shares  in  a  particular  form.  Bat  not- 
withstanding such  provisions,  and  the  provisions  in  va- 
rious  Acts(a)  that  no  notice  of  any  trost,  express,  implied, 
or  constructive,  shall  be  entered  on  the  register,  it  is  now 
settled  that  an  equitable  mortgage  may  be  created  by  the 
deposit  of  share  certificates  in  a  joint-stock  company, 
such  as  an  insarance,(&)  mining,  (c)  merchant  Bhipping,((i) 
railway,  (e)  or  dock  company.  (/) 

The  object  of  the  prohibition  is  simply  that  the  title 
of  the  shareholders  in  the  books  of  the  company  shall  be 
kept  wholly  nnincnmbered  and  unaffected  by  any  notice 
of  equitable  dealings.(9) 

But  as  the  shares  are  still,  in  the  case  of  traders,  in 
the  possession,  order,  and  disposition  of  the  mortgagor, 
notice  of  the  deposit  must  be  given  by  the  mortgagee  to 


(a)  Companies  GlauBes  Con- 
solidation Act,  1845;  8  &  9 
Yiot  a  16,  B.  20 ;  Joint-Stock 
Companies  Act,  1856  ;  19  &  20 
Yiot.  a  47,  8.  19;  Companies 
Act,  1862,  25  &  26  ^ot  o.  89, 

BaSO. 

(h)  Em  pa/rte  Mast&rman^  In 
Be  LUi,  2  M.  &  A.  209 ;  ^fl! 
pofrte  LUtleddle,  Be  Fear»e,  6  D. 
M.  a  714. 

(c)  Ex  pa/rte  BiehaTdeon,  In 
Be  Biduirdion,  M.  &  C.  43. 

(d)  Ex  parte  Fooley,  In  Be 
Atkinson,  2  M.  D.  &  De  G. 
505. 

(e)  Em  parte  Harrieon,  Be 
Medley,  d  U.  &  A.  506;  Em 


parte  Dchaon,  Be  BouU,  2  M. 
D.  &  Be  G.  685. 

(/)  Ex  parte  LUtledale,  E$ 
Pearee,  6  D.  M.  G.  714 

(jgf)  Em  parte  Stewart,  In  S0 
SheUey,  11  Jur.  (N.  a)  25;  34 
L.  J.  Bkcy.  6;  13  W.  B.  356;  and 
see  Binney  v.  Inee  Hail  Cod 
Oo.  35  L.  J.  Ch.  363,  OTemling 
a  donbt  raised  in  ^vpenriaBoii^ 
ton.  In  Be  ShetMey,  1  De  G.& 
J.163,aB  to  whether  an  equitable 
mortgage  valid  against  assig- 
nees in  bankmptoy  of  the  mort- 
gagor ooold  be  made  of  railway 
shares,  having  regard  to  the 
Companies  Clauses  Consolida- 
tion Act,  1845,  s.  20. 
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the  company^  in  order  to  take  the  property  oat  of  the     Cbap.  III. 

StCt       V  m 

order  and  disposition  of  the  mortgagor ;   otherwise  the         .1. ' 
shares   will^  in  case   of  his   bankruptcy,  pass   to   his 
assignees.(a) 

An  equitable  mortgage  may  also  be  created  by  the  Policy  of 
deposit  of  a  policy  of  insurance.  (&) 

Formerly  it  was  necessary  to  give  the  company  notice  Notice  to 
of  the  deposit,  in  order  to  take  the  policy  out  of  the 
reputed  ownership  and  disposition  of  the  debtor  in  case 
lie  became  bankrupt  or  insolvent,  (c)  But  since  the 
Bankruptcy  Act,  1869,((2)  this  is  not  necessary,  as  poli- 
cies of  insurance  are  choses  in  action,  and  not  within 
the  doctrine  of  reputed  ownership.(6) 

Wliere,  by  the  law  of  a  foreign  country,  no  lien  or  Deeds  rehtin^ 
equitable  mortgage  is  created  by  the  deposit  of  deeds,  abrofST'^^ 
the  mortgage  will,  if  the  parties  are  resident  in  this 
country,  be  enforced  to  this  extent,  that,  if  the  property 
comes  into  the  hands  of  assignees,  they  mU  be  com- 
pelled to  pay  the  debt  out  of  the  proceeds  of  the  sale  of 
the  property.  (/) 

Where  an  agreement  to  deposit  deeds  of  a  house  in 
Shanghai  was  begun  in  Prussia,  but  concluded  in  Eng- 

(a)  E9  parte  Lanoatier  Ownal  Shetchley,  1  De  G.  &  J.  163  ;  3 

Co^  In  Be  Dikoorth,  1  D.  &  0.  Jar.  (N.  S.)  425. 

411 ;  Ex  parie  Botaton,  In  Be  (d)  32  <&  33  Vict  a  71,  b.  15, 

ShMley,  1  De  G.  <&  J.  163 ;  Ess  sub  s.  5. 

parte  Sievenij  In  Be  StevenB,  4  (e)  Edwards  v.  Martin,  L.  B. 

D.  &  0. 117 ;   Ex  parte  Pooley^  1  Eq.  121 ;  Green  v.  Ingram,  L. 

InBeAMneon,  2  M.  D.  &  Do  B.   2  G.  P.   525;    Be    WeWe 

G.  505 ;  Union  Bank  of  Ma/n-  PoUey,  L.  B.  2  Eq.  456 ;  InBe 

dkeder.  In  Be  Jaekeon,  L.  B.  12  BueeelPe  Policy  Trwte,  L.  B.  15 

£q.  354.  Eq.  26  ;  AUeUon  v.  OMeheeter, 

(I)  Ferrie  v.  MuO/im,  2  Sm.  L.  B.  10  G.  P.  328. 

&  Giff.  378.  (/)  Ex  parte  Pollard,  In  Be 

(c)  Ex  parte   BouUon,    Be  '   Courtney,  Mon.  &  G.  239.    . 
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Sect.  V. 


Colonj. 


Whether 
iDortg&^or 
bound  to 
execute  legml 
mortgage. 


land,  and  the  deposit  was  made  in  England,  it  was  lield 
that  the  contract  most  be  gorenied  by  English  law,  and 
that  the  depositees  had  a  good  security  on  the  house,  (a) 

A  deposit  of  a  ''  minute''  of  a  lease  of  a  house  and 
land,  and  an  agreement  to  pledge  chattels  in  Scotbnd, 
does  not  require  to  be  roistered  undw  the  Bills  of  Sales 
Act.  (6) 

Where,  according  to  the  law  in  a  colony,  a  deposit  of 
title-deeds  would  not  amount  4o  a  mortgage,  bat  the 
parties  contract  without  reference  to  any  particular  laW| 
and  the  general  law  of  the  colony  is  EngHsh,  an  eqoit* 
able  mortgage  may  be  created  by  the  deposit  of  title- 
deeds,  (c) 

By  the  deposit  the  mortgagor  contracts  that  his  in- 
terest shall  be  liable  to  the  debt,  and  that  he  will 
make  such  oonyeyance,  or  assurance,  as  may  be  necessary 
to  vest  his  interest  in  the  mortgagee.  He  does  not  con- 
tract that  he  will  make  a  perfect  title,  but  he  does  bind 
himself  to  do  all  that  is  necessary  to  have  the  effect  of 
vesting  in  the  mortgagee  such  interest  as  he,  the  mortr 
gagor,  has.  ((2)  But  the  mortgagor  will  not  in  every  in- 
stance be  entitled  to  compel  the  mortgagee  to  execute  a 
formal  mortgage,  the  course  of  dealing  between  the 
parties  may  show  that  it  was  never  intended  that  there 
should  be  anything  more  than  a  deposit  of  the  deeds. 
Thus,  where  title-deeds  were  deposited  by  the  defendant 
with  the  plaintiff  as  an  indemnity  against  contingent 
payments,  but  there  was  no  agreement  to  execute  a 


(a)  Ex  parte  EoUlka/tuen^  Be 
ScheibUr,  L.  B.  9  Gh.  722. 

(6)  17  &  18  Vict.  c.  36; 
Oooie  V.  Jecke,  L.  B.  12  Eq. 
597. 


(c)  Varden  8e(h  Sam  t. 
LtickpcUhy  Boyijee  LaUakt  9 
Moo.  Ind.  App.  303. 

(d)  Pryce  v.  Bury,  2  Drew. 
42,  per  Kindersl^,  Y.G. 
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formal  mori^age^  and  before  the  plaintiff  had  made  any     Chap.  hi. 
payment^  he  filed  a  bill  to  have  a  formal  mortgage  eze-         — 1.  * 
cnted;    it  was  held  that  he  was  not  entitled  thereto^  bnt 
only  to  a  memorandum  signed  by  the  defendant^  specify- 
ing the  terms  of  the  deposit,  (a) 

Some  donbt  has  been  thrown  npon  Lord  Eldon's  die-  Advene 
tnm  in  Ex  parte  Coming,{b)  that  the  fact  of  the  adverse 
possession  of  the  deeds  in  the  person  claiming  a  lien^ 
was  a  fact  that  entitled  the  court  to  give  an  in- 
terest, (c)  In  the  case  of  Chapman  y.  Ohapma/n,{d)  the 
bill  which  was  filed  in  1846  alleged  that  in  1827  the 
plaintiff  had  lent  to  the  testator^  Robert  Chapman^  the 
sum  of  £1^900  npon  his  bond  and  the  deposit  of  the  title- 
deeds  of  a  fireehold  estate^  that  the  testator  died  in  1831^ 
and  that  interest  on  the  debt  had  been  paid  by  the  tes- 
tator and  his  executors  down  to  1843.  The  only  evidence 
given  by  the  plaintiff  was  the  bond  and  the  production 
of  the  title-deeds ;  bnt  no  evidence  whatever  was  given 
of  the  circumstances  under  which  the  deeds  had  come 
into  the  plaintiff's  possession ;  and  the  equitable  deposit 
was  not  admitted  by  the  parties  entitled  to  the  estate. 
It  was  held  that  no  equitable  mortgage  had  been  consti- 
tuted, and  that  there  was  not  sufficient  ground  for  an  in- 
quiry before  the  master.  But  in  Smith  v.  C(m8tant,{e)  the 
defence  to  a  claim,  seeking  the  usual  order  in  the  case  of 
an  equitable  mortgage,  was,  that  no  money  had  ever 

(a)  Spwrle  v.  Whayman,  20  tor  must  proceed  upon  a  dis- 

Beay.  607.  tinct  allegation,  sapported  by 

(I)  9  Yes.  115.  proper  evidence,  that  they  were 

(e)  Jforrif  v.  WUhifuon,  12  delivered  to  him   by  way  of 

Vea.  197,  per  Sir  W.  Grant,  security.*'    1  Fisher  on  Mort- 

**  To  connect  a  debt  of  long  gages,  2nd  ed.  p.  82. 

standing  with  the  poBsession  (d)  13  Beav.  308. 

of  the  debtor's  deeds,  the  credi-  (e)  4  De  G.  &  Sm.  213. 
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Sect.  V, 


Subsequent 
ftdTanoef. 


been  adyanced,  bat  that  the  deeds  were  placed  in  the 
plamtiflTs  hands  with  a  view  to  a  fature  loan;  Enigbt 
Bmce,  Y.C.^  however,  thought  that  the  retention  of  the 
deeds  was  consistent  with  probability  if  an  advance  had 
been  made,  but  utterly  inconsistent  if  it  had  not.  (a) 

An  equitable  mortgage  by  deposit  of  title-deeds  will 
cover  subsequent  advances  by  the  same  person  upon 
evidence  that  they  were  made  upon  the  existing  security^ 
and  it  is  not  necessary  that  there  should  be  a  return  and 
fresh  deposit  of  the  deeds  in  order  to  take  a  case  out  of 
the  statute,  {b)  And  a  deposit  of  deeds  as  a  security  for 
any  advance  which  "  may'^  be  made,  will  extend  to  past 
as  well  as  future  advances,  (e)  The  evidence  must  be 
clear  that  the  advance  was  made  upon  security  of  the 
deposit,  {d) 

In  Ex  parte  Kensington,{e)  Lord  Eldon  said,  that  where 
the  deposit  originally  was  for  a  particular  purpose,  that 
purpose  may  be  enlarged  by  a  subsequent  parol  agree- 
ment ;  and  the  distinction  appeared  to  hiTn  to  be  too  thin, 
that  you  should  not  have  the  benefit  of  such  an  agree- 


(a)  And  see  Bwg€4$  v. 
Moxon,  2  Jur.  (N.  S.)  1069; 
Maitgham  v.  Sidley,  8  L.  T.  (N. 
S.)  309,  where  Wood,  V.O. 
pointed  out  that  in  Chapman  v. 
Chapman,  the  plaintiiS*  in  the 
then  state  of  the  law  oonld  not 
hare  been  allowed  to  give  evi- 
dence as  the  plaintiff  in  the 
cause;  and  the  judgment  of 
Lord  Cairns  in  the  recent  case 
of  Shaw  V.  FoBier,  L.  B.  5  HI 
L.  337. 

(h)  Ex  parte Lang9ton^l7  Ves. 
227 ;  Ex  parte  Heam,  Be  Ham- 


lyn  Buck,  165;  Ex  parte  NetUe- 
$hip,  Be  BurhhtU,  2  M.  D.  & 
De  G.  124;  Ede  v.  EnowUi,  2 
Y.  &  0.  0.  O.  172;  Baifnafd 
V.  WooUey,  20  Beav.  586; 
Maugham  v.  Bidley,  8  L.  T.  (N. 
S.)  309. 

(c)  Ex  parte  Farley,  Be  Nev, 
1  M.  D.  &  De  6.  683 ;  Ex  parte 
8imth,  Be  Hiidyard,  2  M.  D.  & 
De  G.  587. 

(d)  Ex  parte  WhUhread,  19 
Yes.  209 ;  Jamee  v.  Bydder,  4 
Beav.  600. 

(e)2V.AB.84;2B08e,138. 
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ment,  unless  70a  added  to  the  terms  of  that  agreement     Chap,  iil 
the  &ct  that  the  deeds  were  put  back  into  the  hands  of        _L  * 
the  owner^  and  a  re-delivery  of  them  required^  on  which 
&ct  there  is  no  doubt  that  the  deposit  would  amount  to 
an  equitable  lien  within  the  principle  of  the  cases. 

Where  money  was  advanced  before  the  passing  of  the 
17  &  18  Yict.  c.  90  (the  act  for  the  abolition  of  the 
usury  laws)  ^  at  £6  per  cent,  on  a  promissory  note  and  a 
deposit  of  title-deeds  of  freehold  property  as  a  collateral 
security^  and  afterwards  it  was  agreed  by  parol  that  a 
legal  mortgage  should  be  executed  by  the  borrower  to 
Becore  the  amount  advanced  with  interest  at  £5  per  cent.^ 
but  no  mortgage  was  executed ;  it  was  held  that  the  parol 
agreement  was  sufficient  to  change  the  contract  to  a  legal 
one^  and  that  a  return  and  fresh  deposit  of  the  title-deeds 
was  not  necessary  to  take  the  second  contract  out  of  the 
Statute  of  Frauds,  Turner,  L.  J.,  saying :  "  The  deeds 
being  in  the  hands  of  the  plaintiff,  and  there  being  a 
parol  agreement  to  give  him  a  legal  mortgage,  I  think 
the  case  &lls  within  the  principle  of  Em  parte  Kerning- 
(on,{a)  and  that  the  plaintiff  is  entitled  to  a  decree.'' (6) 

To  create  an  equitable  sub-mortgage  by  re-deposit  of  Sub-mort^ge. 
deeds  originally  deposited  by  way  of  equitable  mortgage, 
it  is  not  necessary  that  the  written  memorandum  accom- 
panying the  first  transaction  should  be  deposited  upon 
the  second.(c) 

Where  a  debtor  deposited  his  title-deeds  with  his 
creditor  until  such  time  as  his  account  should  not  exceed 
£100,  at  which  time  they  were  to  be  restored  to  him,  and 

.    (a)  2  Y.  &  B.  79;  2  Rose,  138.  fraloiiaY,  Cherry,  h.KSF.C. 

(b)  Jcme»  V.  Eice,  5  D.  M.  G.  304. 
461,  overmling  S.  C.  Kay,  231 ;  (c)  Ex  parte  Smith,  Be  Hild- 

and  see  National  Ba/tik  of  Au$-  yard,  2  M«  D.  &  De  G.  587. 


ar3i^  jocUsr  "ytrTrti 
^%ii«':'  ;iait  act 

«Kniii9ici7  n^'vinrseci  &  juL  iniHFa.  b^  anzd  uarciflB.  and 


inahtP  jii  3ft7  -iie  oiH  wtugL  as  HCariST,  wrote  to 
xkift^  'Irasrer  ji^  la  j  mac  n;  souiiai  be  wd  onfi  of  tbe  pro- 
/i.v^  fA  'M  mr.r^4r*s^  qronmes,  ami  zhms.  he  woold  not 
€a«c4^  Aui  iuXii^-*ie&ia  ons  of  :&e  msir^acce'a  kuids  ontfl 
thi^  ki«l  irsft  poiiiy  and  die  marsgncr^cft  coDiinimicmted  to 
f  h«  «irs«rer3  dieir  CGnaens  to  litis  ammsrenent,  it  was 
Kdd  tfaat  tiie  damerm  were  oiahLed  to  aa  equitaUe  moii- 

f^0A44,^0ft^mf4  y^'here  an  inatmmcnt  accompanying  the  deeds  has 
hZ^H^Z'!^  if^^f^f  ^fj  nmtske,  so  prepared  as  to  be  iQ^bI,  it  may  be 
T^ifrmtA,  so  ss  to  give  eiEDci  to  the  equitable  deposit. 
Tktis^  where  the  plaintiff  had  lent  the  defendant  a  sam 
of  flionejr  on  his  bond  and  an  equitable  deposit^  and  the 
\}imA  on  the  free  of  it  was  nsorious^  and  the  plaintiff 
(who  hsd  fkilod  on  this  ground  in  an  action  at  law)  came 
into  nquitjr  showing  that  the  bond  had  been  erroneously 
prnpanMl,  and  that,  in  fact,  the  contract  was  not  asnri- 
oui,  And  praying  that  the  instrument  might  be  reformed 

(rf)  A»hii)n  V.  Dalion,  2  Coll.  Shepherd   v.    TUUy,    2    Atk. 

hi\K  348. 

(fi)    /CiH    |)fir^«t    Ihvpeft   Re  (c)    Be   Henry y    Ex    parte 

th^i^fU    1   Moi**    7 ;    and    see  Croufield^  3  Ir.  £q.  67. 
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and  effect  given  to  his  equitable  deposit^  the  courts  be-     Crap.  hi. 
ing  satisfied  of  the  error^  held  that  the  plaintiff  was 
entitled  to  the  relief  he  aBked.(a) 

Some  doubt  has  been  raised  as  to  whether  the  deposit  Whether  a 
of  title-deeds  for  the  purpose  of  preparing  a  legal  mort-  deeds  for 
gage  creates  an  equitable  mortgage.  (6)     But  the  later  p^SSring^a 
anthorities  have  decided  that,  under  these  circumstances,  le^r*}  mortgage 

'  '   creates  an 

a  valid  equitable  mortgage  is  created.    In  'Edge  v.  TTor-  equitable 

inortffaflre. 

i&tn9ion^(c)  A  offered  to  give  the  plaintiff  a  legal  mort- 
gage^ and  sent  the  title-deeds  to  C^  the  plaintiflTs 
solicitor.  The  mortgage  was  prepared  and  executed^ 
but  it  was  alleged  that^  before  the  execution^  A  had  com- 
mitted an  act  of  bankruptcy.  Sir  Lloyd  Kenyon^  M.B., 
held  that  there  was  a  valid  equitable  mortgage  from  the 
time  of  the  deposit. 

In  Expaaie  Bruce,  (d)  where  a  petition  for  a  sale  was 
resisted  on  the  ground  that  the  deeds  had  been  delivered 
to  liim^  not  as  the  security,  but  in  order  that  a  legal 
mortgage  might  be  prepared.  Lord  Eldon  said:  ''The 
principle  of  equitable  mortgage  is,  that  the  deposit  of  the 
deeds  is  evidence  of  the  agreement;  but  if  they  are 
deposited  for  the  express  purpose  of  preparing  the  se- 
cnrify  of  a  legal  mortgage,  is  not  that  stronger  than  an 
implied  intention  f  and  in  Ex  pcvrte  Wright,{e)  his 
lordship  said  that  the  deposit  of  title-deeds  until  a  mort- 
gage is  evidence  of  an  agreement  for  a  mortgage,  and 

(a)  Hodghimon  v.  WyaU,  9  Bemon,  cited  6  Price,  467 ;  Ex 

fieay.  566.  parte  Pea/ne  ^  ProiherOj  1  Back. 

(h)  See  Brander    v.   Bole$^  525 ;  Ex  parte  Hooper^  1  Mer. 

Prea  Ch.  275 ;  Brizeck  v.  Man-  7 ;  19  Ves.  477. 

nerv,  9  Mod.  284 ;    Ex  parte  (c)  1  Cox,  211. 

BvUsel,  2  Cox,  243 ;    N<yrr%$  y.  {d)  1  Eose,  374. 

irafeiiwow,  12  Ves.  192 ;  E.  y.  (e)  19  Ves.  258- 
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that  an  equitable  title  to  a  mortgage  is  in  equity  as  good 
as  a  legal  title.  Again^  in  Hockley  y.  Baniock,(c^  Lord 
Grifford  held  that  an  agreement  to  give  a  legal  mortgage^ 
together  with  the  delivery  of  the  title-deeds,  for  the  pur- 
pose of  having  a  legal  mortgage  prepared,  conatitnted  an 
equitable  mortgage.  (&) 

Though  a  deposit  of  deeds  without  any  eizpress  agree- 
ment will  create  an  equitable  mortgage,  yet,  if  the  cir- 
cumstances  under  which  they  are  left  raise  an  inference 
that  such  was  not  the  purpose  of  the  party  delivering 
them,  the  deposit  will  not  have  this  effect.(c)  Thns, 
where  A,  who  was  indebted  to  certain  bankers  for  ad- 
vances made  on  sugars,  afterwards  applied  to  them  with 
the  lease  in  question,  requesting  them  to  advance  money 
on  it,  which  they  declined  to  do,  but  he  left  it  with  them 
without  making  any  declaration  of  his  reasons  for  bo 
doing,  it  was  held  that  the  bankers  had  no  lien  upon  tiie 
lease  for  their  debt,  {d) 

Again,  the  possession  of  a  cUenf  s  deeds  by  a  sohcitor 
is  so  usual  and  so  much  in  the  ordinary  course  of  trans- 
actions, that  where  a  person  purchases  an  estate,  and  is 
informed  that  the  deeds  are  in  the  hands  of  the  solicitors 
of  the  owner  of  the  estate,  there  is  nothing  in  that  cir- 


(a)  1  Buss.  141. 

(6)  See  also  Keyu  ▼.  Williami, 
8  Y.  &  0.  Bxch.  62  ;  Jamei  v. 
JUce,  5De  G.  M.  &  Q.  461; 
Fewmek  v.  T0U9,  8  %b.  506; 
lAcyd  V.  AiUooodj  3  De  G.  &  J. 
614 ;  Bu^m  v.  Lw/yM,  11  Ir. 
Oh.  198. 

(c)  Byth.  Prea  3rd  ed.  Ill ; 
and  see  Ex  pmrie  Lcmffitony  17 
Yes.  227 ;  Edge  v.  Worthingicn, 


1  Cox, 211 ;  Ede v.KnowJM,2Y. 
&  C.  G.  0. 172  ;  and  where  the 
mortgagee  fails  at  the  hearing 
to  produce  satisfactory  evi- 
dence of  the  deposit,  he  will 
not  be  entitled  to  an  inqoiiy 
upon  the  subject,  Holden  t. 
Hearnt  1  Bear.  445. 

(d)  Luca$  V.  Doffien,  1  Moo. 
29,  7  Taunt  278. 
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cnmstance  which  renders  it  necessary  for  him  to  in-     Chap.  III. 
quire  under  what  circumstances  the  solicitor  holds  the         _L  * 
deeds,  (a) 

Where  one  Oakley  by  deed  mortgaged  freeholds  to 
PhiUips^  and  at  the  same  time  the  tifcle-deeds^  not  only  of 
the  freeholds^  bnt  of  leaseholds  belonging  to  Oakley,  were 
delirered  to  Phillips,  it  was  held,  in  the  absence  of  proof 
to  the  contrary,  that  Phillips  had  no  lien  on  the  lease- 
holds for  the  money  advanced,  {b) 

Parol  evidence  is  not  admissible  to  contradict  a  memo-  Parol  eHdence 

,  ,  ,  gt     t  •  Dot  admissible 

random  or  statement  m  writing  of  the  circnmstances  tooontradiot 
mider  which  a  deposit  has  been  made,  (c)    But  parol  evi-  "*®™®''"  "™* 
dence  is  admissible  to  extend  the  lien  evidenced  by  a 
written  memorandum,  (d)  or  to  show  that  the  depositee  is 
a  trustee  for  another,  {e) 
A  memorandum  in  writing  accompanying  a  deposit  of  Memorandum 

with  deDOsit 

title-deed,  it  seems,  requires  an  cul  valorem  stamp.  (/)  must  be 
Bat  the  fact  of  the  memorandum  being  inadmissible  as  "^*°^P^* 
an  agreement  unstamped,  does  not  prevent  parol  evi- 
dence, otherwise  admissible,  being  given  to  prove  the 
mortgage,  (g) 


(a)  Boxon  v.  WHUamg,  3  Y. 
ft  J.  150;  as  to  the  solicitor 
holding  the  deeds  as  tmstee 
for  another  person,  see  Lloyd  v. 
Attwood,  3  De  G.  &  J.  651 ;  5 
Jur.  (N.  S.)  1322. 

(b)  WardU  v.  Oakley,  36 
Beav.  27. 

(c)  Ex  parte  Coofiibey  17  Yes. 
369;  Ex  parte  Borroda^,  Be 
Bunker,  2  M.  &  A.  398 ;  Bay- 
wjyrd  y.  WooUey,  20  Beav.  583, 
where  the  document  was  at- 


tempted to  be  contradicted  by 
the  answer. 

{d)  Ex  parte  KenuvngUm,  2 
V.  A  B.  79;  2  Eose,  138 ;  Ex 
parte  NettUMp^  2  M.  D.  &  De 
G.  124 

(e)  Ex  parte  Whithread,  19 
Yes.  209 ;  1  Rose,  209. 

(/)  Collins,  Stamp  Laws, 
176 ;  WUe  v.  Charlton,  4  A.  & 
£.  786 ;  6  N.  &  M.  364. 

(g)  Eiem  v.  MiU,  13  Yes. 
114. 
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Cbap.  III. 
Sect.  V. 

Sale  in 
bankruptej. 


Parol  tgne- 
ment  to 
deposit  deeds 
does  not 

oonKtitute 

equitable 

mortgage. 


Deliverj  to 
wife  of 
depositor. 


The  common  order  for  sale  was  refosed  in  bankraptcy 
where  there  waa  no  memorandnm,  the  deeds  having  been 
deposited  twelve  years  previously,  and  the  bankrapi 
being  dead,  (a)  Bat  where,  on  tilie  petition  of  an  equit- 
able mortgagee  with  a  memorandum  of  deposit  for  the 
usual  order  for  a  sale,  it  appeared  that  the  space  of 
time  between  the  alleged  deposit  and  the  issuing  of  the 
fiat  was  very  short,  an  inquiry  as  to  the  nature  of  the 
transaction  was  ordered,  {h) 

A  parol  agreement  to  deposit  title-deeds  as  a  secority 
for  a  sum  advanced  does  not  constitute  an  equitable 
mortgage.  Thus,  where  money  was  advanced  on  the 
deposit  of  a  lease,  and  a  further  sum  was  advanced  to 
enable  the  lessee  to  obtain  a  renewal,  upon  a  parol  agree- 
ment to  deposit  the  renewed  lease  when  obtained,  and 
the  lessee  became  bankrupt  before  the  lease  was  given  up 
by  the  lessor's  solicitor,  it  was  held  that  there  was  no  equi- 
table deposit,  (c)  There  must  be  some  actual  deposit,  and 
therefore  an  order  on  a  third  party  to  deposit  a  lease 
when  executed  is  not  sufficient,  (d) 

A  delivery  of  deeds  to  the  wife  of  the  depositor  to  be 
held  between  liirn  and  the  creditor,  was  decided  in  Ex  parte 
Coming^  {e)  not  to  be  a  deposit  so  as  to  create  a  lien,  the 
possession  of  the  wife  being  in  law  the  possession  of  the  hus- 
band. ''No  case,''  said  his  lordship,  ''has  gone  the  length, 
though  I  do  not  see  the  reason  that,  if  the  deposit  is  in 
the  hands  of  a  person  who  could  fairly  be  called  a  third 
person,  abstracted  from  both,  that  can  be  considered  a 


(a)  Hz  pcvrie  Jonet^  Ee  OUver, 
3  M.  &  A.  152,  327. 

(h)  Ex  piMie  OUmteTf  Be 
Linden,  7  Jur.  135. 

(c)  Ex  parte  Ooomhe,  4  Madd. 


249;  Ex  pa/rte  HaUifax^  Be 
Bidge,  2  M.  D.  &  De  a.  544 

{i)  Ex  pa/rte  Perry,  Ee  Cot- 
line,  3  M.  D.  A^  De  a.  252. 

(e)  9  Ves.  115. 


'-^•>m  -^^^^^^m 
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deposit  for  the  creditor^  provided  th&t  is  proved  to  be  Chap.  III. 
ike  intention.  Bat  it  is  very  delicate^  when  the  deposit  ^JL  ' 
remains  in  the  hands  of  the  mortgagee  himself;  and  I 
doubt  much  whether  a  mere  memorandmn,  kept  in  his 
own  possession^  and  not  parted  with  to  the  man  in  whose 
&Your  it  is  expressed^  would  take  it  out  of  the  statute. 
It  is  very  nearly  the  same  where  the  deeds  are  put  into 
the  hands  of  the  wife  of  the  mortgagor^  to  keep  them  as 
between  her  husband  and  the  creditor .'' 

An  equitable  mortgage  may  be  created  although  the  Deeds  remain- 
deeds  remain  in  the  possession  of  the  debtor,  when  there  sion  of  debtor, 
is  a  written  memorandum  or  agreement  showing  an  in- 
tention to  deposit  the  deeda  or  to  charge  the  property 
comprised  in  them.(a)  Thus,  an  agreement  to  deposit  a 
lease  when  granted,  and  which  is  granted,  creates  an 
equitable  mortgage,  unless  the  band  fides  of  the  agree- 
ment is  questioned,  {b) 

In  Ferris  v.  MuUinSy  (c)  the  secretary  of  a  banking  com- 
pany had  a  credit  account  with  the  bank  to  the  extent  of 
£3^000,  secured  by  a  memorandimi  specifying  certain  se- 
curities deposited  by  way  of  equitable  mortgage.  On  his 
dying  a  debtor  to  the  bank  in  £4,000,  there  was  found  in 
Iiis  office  in  the  banking-house  the  securities  mentioned 
in  the  memorandum,  with  others  tied  up  in  a  bundle,  and 
indorsed  and  labelled  as  securities.  There  was  evidence 
that  he  had  stated  that  the  bank  was  secured  in  £5,000 ; 
it  was  held  that  the  bank  was  equitable  mortgagee  of  all 
the  securities. 

(a)  Ex  parte  8mUh,  Be  HUd-  (h)  Ex  parte  Orreit,  Be  Pye, 

!fard,2M.  D.ftDea.587;  Ex  8  M.  &  A.  153. 

parte  Sheffield   Union  Banking  (c)  2  Sm.  &  G.  878, 18  Jar. 

Co^  Be  Carter,  13  L.  T.  (N.  S.)  7ia 

477. 
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CvAP.  III.         Where  fireehold  tiUe-deeds  were  intended  to  be  de- 

Sert.  Vm 

-^ '       posited  with  an  equitable  mortgagee,  together  with  deeds 
relating  to  leasehold  -property,  and  were  accordingly  spe- 
cified in  the  memorandum,  it  was  held  that  the  freehold 
property  was  included  in  the  mortgage,  (a)      Bat  where 
the  deeds  remain  in  the  possession  of  the  debtor^  an 
equitable  mortgage  will  not  be  created  by  the  fieu^t  of  a 
memorandum  attached  to  them  declaring  that  they  are 
appropriated  to  a  particular  debt,  that  not  being  an 
assignment.  (6) 
Deposit  with         Where  deeds  have  been  deposited  with  a  firm  it  ia 
necessary,  in  order  that,  if  any  new  partners  are  admitted 
into  the  firm,  they  may  have  the  benefit  of  the  security^ 
that  the  memorandum  accompanying  the  deposit  (if  any) 
should  state  that  such  was  the  intention  of  the  parties 
when  the  deposit  was  made,  or  that  it  should  be  dearly 
proved  by  parol  evidence,  (c)     But  the  dealings  with  the 
new  firm  may  be  such  as  to  recognize  their  right  to  the 
security  to  cover  the  original  advance  as  well  as  sub- 
sequent advances  by  the  new  firm.(d)     "  The  leaving  the 
deeds  in  the  custody  of  each  successive  firm  is  equivalent 
to  a  re-deposit.'' (a) 
Whether  all  It  WBs  at  ouo  time  Considered  doubtful  whether  it  was 

should  be         not  neccssary  that  all  the  deeds  relating  to  the  property 

deposited. 

(a)  Ex   parte    LecUhee,     Be  (c)  Ex  parte  KefieingUm^  2 

Leathee,  3  D.  &  G.  112 ;   and  Y.  &  B.  79,  83;  2  Bose,  138. 
aeeExparteEdwarde,  Be  Moore,  (d)  Ex  parte  Oakee^BeWorien, 

1  Dea.  611 ;  Ex  parte  Heaihcote,  2  M.  D.  &  De  6. 234 ;  Eae  parte 

Be  Oghourne,  2  M.  D.  &  De  a  8mUh,  Be  Gye,  ib, 314;  Exports 

711;  Daw  v.  Terrell,  33  Beav.  Uoyd,  Be  Ahlett,  1G1.&J.389; 

218  ;   Eyre  v.  M'DoweU,  9  B.  Ex  parte  Alexander,  Be  Tat,  ib. 

L.  C.  619.  409. 

(h)  Adams  v.  Claxton,  6  Yes.  {e)    Fishor   on    Mortgages, 

230.  2nd  ed.  36. 
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ahonld  be  deposited,  (a)  But  it  seems  now  to  be  dear  Chap,  ill, 
that  a  deposit  of  part  of  the  deeds  only  is  enough  to  create  — 
STslid  equitable  mortgage^  there  being  eyidence  that  the 
object  was  to  create  a  security  upon  the  whole,  {b)  In  Lacon 
Y,Allen{c)  Sir  B.  T.  Kindersley, V.C,  said:  "The  question 
is^ifl  it  necessary  that  every  title-deed  should  be  deposited? 
Suppose  the  owner  has  lost  an  important  deed,  could  he 
not  deposit  the  restf  In  each  case  we  must  judge 
whether  the  instruments  deposited  are  material  parts  of 
the  title;  and  if  they  are,  it  is  not  necessary  to  say  there 
are  other  deeds  material,  if  there  is  sufficient  eyidence  to 
show  that  the  deposit  was  made  for  the  purpose  of 
creating  a  mortgage.'' 

To  constitute  a  good  equitable  mortgage  it  is  not  Good  title 
necessary  that  the  deeds  deposited  should  show  a  good  shown, 
tide  in  the  depositor.  Thus,  where  the  debtor  deposited 
the  title-deeds  of  his  estate,  and  omitted  the  conveyance 
to  himself,  which  he  subsequently  deposited  vrith  his 
bankers,  it  was  held  that  the  first  depositee  had  priority 
oyer  the  bankers,  (d) 

But  it  seems  to  be  doubtful  whether  an  equitable 
mortgage  will  be  created  by  the  deposit  of  an  attested 
copy  of  a  deed,  even  when  the  depositor  cannot  deposit 
the  original,  as  in  the  case  of  a  partnership,  {e) 

Where  part  of  the  deeds  are  deposited  with  one  per-  Fart  of  deeds 

deposited  with 
one  creditor 
and  part  with 

(a)  Ex  parte    WethereU,  11      Whithread  v.  Jordcm,  1  Y.  &  C.  another. 

yeg.401;  Ex  parte  Pecuree,Bnok,  Exch.  Oa  903. 
525.  (c)  3  Drew.  582. 

(b)  Ex  parte  Arhwright,  Be  {d)  Roberts  v.  Croft,  2A  Beay, 
Boindry,  3  M.  D.  &  De  G.  129  223,  affd.  2  De  G.  &  J.  I 

8c.  nom. ;  Ex  parte  Fott,  7  Jar.  (0)  Ex  parte  Broadhent,  Be 

159;   Ex  parte  Chippendale,  1     Barron,  1  M.  &  A.  635  ;  4  D.  & 
Deaa  67;   2  Moat  &  A.  299;      0.  3. 


176  STATUTE   OF  FRAUDS. 

Crap.  III.  gon^  and  aubsequently  the  other  part  with  another^  if 
— "  the  equities  between  the  incumbrancers  are  equal,  the 
first  mortgagee  will  have  priority,  (a)  In  the  recent  case 
of  Dixon  y.  MucJclestone/b)  the  owner  in  fee  of  a  &rm 
deposited  deeds  of  conveyance  of  the  &rm  dated  1774,  by 
way  of  security  for  money  then  dne,  writing  at  the  same 
time  a  letter  which  stated  that  the  deeds  were  the  title 
deeds  of  the  farm,  and  were  to  be  a  security.  He  afterwards 
deposited  the  subsequent  title-deeds  of  the  farm,  the 
earliest  being  dated  1787,  with  bankers  by  way  of  se- 
curity for  money  due  to  them ;  the  title  was  inyestigated 
by  the  bankers,  and  they  had  no  notice  of  the  prior 
charge.  It  was  held  that  the  letter  created  an  equitable 
charge  on  the  farm,  and  that  under  the  circnmstancea 
credit  must  be  taken  to  have  been  given  by  the  owner  of 
the  prior  charge  to  the  statement  made  by  the  mort- 
gagor, that  the  deposited  deeds  were  the  whole  of  the 
title-deeds,  and  that  the  owner  of  the  prior  charge  had 
therefore  not  been  guilty  of  negligence,  so  as  to  deprive 
herself  of  her  priority. 
Deeds  relating  Where  decds  are  deposited  which  relate  only  to  a 
an  estate.  portion  of  an  estate,  the  depositee  will  only  have  a  charge 
on  the  lands  included  in  the  deeds  deposited,  even  though 
he  has  been  led  to  believe  firom  the  depositor's  state- 
ment that  the  whole  of  the  property  was  comprised.  If 
this  were  not  so  any  deed  might  be  deposited,  with 
an  allegation  that  it  should  be  held  as  a  deposit 
to  charge  any  lands  which  were  the  property  of  the 
depositor,  (c)      But  the  court  will,  under  another  head 

(a)  BohertiY.  Cro^,24Beav.  340;  40  L.  J.  Gh.l47;  24  L.T. 

233;  2  De  G.  &  J.  1.  (N.  S.)  215. 

(h)  L.B.8Gh.l55;  see  also  (e)   Jonet   v.    WiUiami,   24 

Batdife  v.  Barnard,  19  W.  K  Beav.  47. 
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of  equity,  compel    the    depositor   to    make  good  his     Chap.  hi. 

,     .   X  Sect,  V, 

wora8.(a)  

Wbere  certain  title  deeds  were  found   among  the  Memorandum 
effects  of  a  deceased  person,  with  a  memorandum  of  differenf  deeds 
charge,  and  the  deeds  did  not  answer  the  description  in  de^^tod? 
the  memorandum,  but  it  did  not  appear  whether  any 
others  were  deposited  on  the  occasion  of  the  loan,  it 
was  held  that  there  was  a  good  lien  on  the  property 
comprised  in  the  deeds  found,  for  the  amount  of  the 
advances.  (6) 

Where  deeds  are  deposited  relating  to  two  different  Deeds  relating 
estates,  accompanied  by  a  memorandum  pledging  only  ^^'^^P^' 
one  of  them  as  a  security,  that  one  only  to  which  the 
memorandum  relates  will  be  charged. (c) 

A  direction  to  a  third  party  to  hand  over  deeds  belong-  Direction  to 
ing  to  the  depositor,  which  are  in  his  possession,  to  ^  haiSfove 
another  person,  may  constitute  a  valid  equitable  mort-  ^^^^* 
gage.  Thus  where  A  B,  being  entitled  to  three  properties, 
the  title  deeds  of  one  of  which  were  held  by  his  bankers 
as  a  security,  deposited  the  title  deeds  of  the  other  two 
with  C  D  as  a  security  for  a  debt,  and  he  gave  him  an 
order  to  the  bankers  (written  by  himself,  but  not  signed) 
to  deliver  over  the  deeds  of  the  third  property  when 
their  lien  had  been  satisfied,  it  was  held  that  this  gave 
CDs  valid  equitable  mortgage  on  the  property  mort- 
gaged to  the  bankers.  (({) 

(a)  BoherU    v.    Groftt,    24  (c)  Wylde  v.  Badford,  9  Jur. 

Beav.  230 ;  see  farther  Baidiffe  (N.  S.)  1169  ;  33  L.  J.  Oh.  51 ; 

T.  Baniard,  19  W.  E.  340 ;  40  L.  12  W.  B.  38. 
J.  Ch.  147 ;  24  L.  T.  (N.  S.)  215.  (d)  Daw  v.  Terrell,  33  Beav. 

(h)ExpartePowell,BeMoore,  218;  3  N.  B.  285. 
6  Jot.  490. 


over 
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Chap.  III. 
Ssct.  VL 


Section  VL 


Agreement 
not  to  be  per- 
formed within 
•  year. 

Contract  must 
be  one  not  to 
be  completed 
within  the 
year. 


CONTRACT  NOT  FEBFOBMABLE   WITHIN   TEAB. 

No  action  shall  he  brought  whereby  to  charge  any  person 
upon  any  agreement^  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof 

The  contract  must  be  one  which  from  its  very  terms 
shows  that  the  parties  intended  that  it  was  not  to  be 
completed  within  the  year,  and  therefore  part  perform- 
ance within  the  year  will  not  take  the  case  ont  of  the 
statute.     This  was  decided  in  Boydell  v.  Drummond.{a) 
There  the  defendant  subscribed  to  the  "  Boydell  Shake- 
speare,^' which  it  was  intended  to  publish  in  numbers^ 
at  least  one  number  to  be  published  annually,  and  it  was 
the  intention  of  the  parties  that  the  period  of  publication 
should  extend  over  several  years.    No  sufficient  contract 
was  signed  by  the  defendant,  and  after  receiving  and 
paying  for  several  numbers,  he  refused  to  continue  his 
subscription.      It  was  held  that  no  action  could  be  main- 
tained against  him.     Lord  EUenborough,  C.J.,  said,  (6) 
"  The  whole  scope  of  the  undertaking  shows  that  it  was 
not  to  be  performed  within  a  year :  and  if,  contrary  to  all 
physical  probability,  it  could  have  been  performed  within 
that  time,  yet  the  whole  work  could  not  have  been  ob- 
truded upon  the  subscribers  at  once,  so  as  to  have  entitled 
the  publishers  to  demand  payment  of  the  whole   sub- 
scription from  them  within  the  year.  It  has  been  argued 
that  an  inchoate  performance  within  a  year  is  sufficient 
to  take  the  case  out  of  the  statute  ;  but  the  word  used  in 
the  clause  of  the  statute  is  'performed,'  which  ex  vi  termini 


(a)  11  East,  142. 


(h)  P.  156. 
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must  mean  the  complete  performance  or  consummation     Chap.  lu. 

.  Sect.  VI 

of  the  work :  and  that  is  confirmed  by  another  part  of  ~1~ 
the  statute  requiring  only  part  performance  of  an  agree- 
ment^ to  supersede  the  necessity  of  reducing  it  to  writing; 
which  shows  that  when  the  legislature  used  the  word 
'performed'  they  meant  a  complete,  and  not  a  partial  per- 
formance  Here  by  the  very  terms  of  the  contract, 

and  clearly  in  the  contemplation  of  the  parties,  from  the 
whole  scope  of  it,  it  was  not  to  be  performed  within  a 
year;  for  the  agreement  was,  to  publish  at  least  one 
number  annually,  after  the   deliyery  of  the  first,  and 
according  to  the  number  of  pictures  to  be  published,  at 
the  rate  of  two  for  each  play,  the  work  would  consist  of 
many  numbers/'  And  Bayley,  J.,  said,(a)  ''  It  was  clearly 
the  understanding  of  all  parties  that  the  contract  was 
not  to  be  performed  within  a  year,  and  if  the  publishers 
conld  by  possibility  have  completed  the  work  within  that 
time,  they  conld  not  have  compelled  the  defendant  to 
have  taken  and  paid  for  it  immediately.     I  use  the  word 
'completed'  because  I  think  that  is  the  true  meaning 
of  the  word  'performed'  used  in  the  statute.     The  cases 
have  decided  that  in  order  to  bring  a  contract  within 
this  branch   of  the  statute,  it  must  either  have  been 
expressly  stipulated,  or  it  must  appear  to  have  been  the 
understanding  of  the  parties,  that  it  was  not  to  be  per- 
formed within  a  year.      That  does  appear  in  the  present 
case,  and  I  cannot  say  that  a  contract  is  performed,  when 
a  part  of  it  remains  unperformed  within  the  year ;  or  in 
other  words,  that  part  performance  is  performance.'^  {b) 
So  where  the  following  memorandum  was  made  between 
the  plaintiff  and  defendant,  and  signed  with  their  respec- 

(a)  P.  159.  (h)  And  see  Bracegirdle  r. 

UecUd,  1  B.  &  Aid.  726. 
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Chap.  III.     tive  initials  :  "  Diet  of  Practice  £80  per  annum,  for  b 

Sect,  VI 

— L-  *  years,  commencing  Michaelmas,  1828 :  £60  per  annum 
for  the  remainder  of  Mr.  Lee's  life,  if  he  survive  the 
first  five  years:  payable  in  either  case  quarterly,  the 
first  payment  Michaelmas,  1828.  Mr.  Lee  to  separate 
the  practices  K  B,  and  C  P ; "  it  was  held  that  inasmuch 
as  the  memorandum  appeared  to  be  of  a  contract  that 
was  not  to  be  performed  within  a  year,  and  no  consider- 
ation was  stated  on  the  face  of  it,  it  came  within  the 
fourth  section  of  the  statute,  and  was  therefore  not  cap- 
able of  being  enforced  by  action.(a) 

In  the  recent  case  of  Eley  v.  The  Positive  Assurance 
Company y(b)    the  articles  of  association  of  a  company 
contained  a  clause  in  which  it  was  stated  that  the  plain- 
>   tiff  should  be  solicitor  to  the  company,  and  should  not 
be  removed  from  his  office  unless  for  misconduct.     The 
articles  were  signed  by  seven  members  of  the  company, 
and  were  duly  registered.  The  plaintiff  was  not  appointed 
solicitor  by  any  instrument  under  the  seal  of  the  company. 
It  was  held  that  the  contract  was  one  ^'  not  to  be  per- 
formed within  a  year,''  and  must  therefore  be  in  writings 
and  that  the  signatures  to  the  articles  of  association, 
which  were  affixed  alio  intuitu^  were  not  signatures  to  a 
memorandum  of  the  contract  within  the  statute  so  as  to 
bind  the  company. 

Where  a  contract  is  void  by  reason  of  the  statute,  but 
services  have  been  rendered,  and  things -actually  done  in 
pursuance  of  the  contract,  the  terms  upon  which  the 
services  were  rendered  and  the  things  done,  may  be 
proved  by  parol  evidence,  (c) 

B  \%^^""'  \  ^'  ^  ^"-  (^-  (^)  ^'  R-  1  Ex.  D.  20. 

Men.  632.  C.  B.  808;    15  L.  J.  C.  P.  172: 
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Bat  where  the  contract  is  such  that  the  whole  may  be     Chap.  III. 
performed  within  a  year^  and  there  is  no  express  stipula-         J.^ 
tion  to  tfie  contrary,  the  statute  does  not  apply.     Thus,  Sii^ly 
a  contract   for    the    maintenance   of   a    child  at  the  P<»;>Wybe 

performed 

defendant's  request^  to  continoe  ''  so  long  as  the  defen-  within  a  year, 
dant  shall  think  proper^'  is  a  contract  open  a  contingency^ 
the  performance  of  which  is  not  necessarily  to  take  place 
beyond  the  space  of  a  year,  and  therefore  is  not  within 
the  statute,  (a)  So  where  the  defendant,  who  was  the 
father  of  seven  illegitimate  children  of  the  plaintiff, 
agreed  with  her  verbally  to  pay  her  £300  per  annum  by 
eqnal  yearly  instalments,  for  so  long  as  she  should  main- 
tain and  educate  them,  the  eldest  child  being  then 
fourteen  years  old,  it  was  held  that  the  agreement  was 
binding,  (b) 

And  an  agreement  whereby,  in  consideration  of  A  not 
taking  proceedings  against  B's  son,  B  agreed  to  maintain 
and  clothe  A,  and  supply  him  with  the  grass  of  two  sheep 
daring  his  life,  was  held  not  to  be  within  the  statute,  as 
the  life  of  A  was  an  uncertain  event  which  might  deter- 
mine within  a  year,  (c)  But  an  agreement  to  maintain 
a  child  known  to  be  about  five  years  old  until  she  could 
"  do  for  herself,^'  was  held  to  be  within  the  statute,  as  it 
clearly  contemplated  an  event  not  to  be  performed  with- 
m  a  year,  although  it  might  be  determined  by  the  death 
of  the  child  within  a  year.  (cZ) 

Again,  where  a  testator  promised  by  parol  for  valuable 

CoUi$  V.  BoihamUy,  7  W.  B.  (h)  Kwywlmcm  v.  Bluett^  L. 

87;  and  aee  Add.  on  Contrs.      &  9  Ex.  1. 

7&  ed.  153.  (c)  Mwrphy  v.  O'SvlUvan,  11 

(a)   Soueh  v.  Sirawhridge,  2      Ir.  Jar.  111. 
C.  R  808.  (d)  Fcmington  v.  Donohoe,  1 

Ir.  Rep.  0.  L.  676. 
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Chap.  III. 
Sect.  VL 


Agreement  to 
be  performed 
on  a  con- 
tingency. 


consideration  to  leave  his  brother's  children  a  certain 
amount  by  will^  it  was  held  that  a  binding  obligation 
was  constituted  which  could  be  specifically  performed,  (a) 
And  where  a  parol  promise  was  made  to  pay  so  mnch 
money  upon  the  return  of  such  a  ship,  which  ship  hap- 
pened not  to  return  within  two  years'  time  after  the 
promise  was  made,  it  was  held  that  this  was  a  good 
promise,  and  not  within  the  statute,  as  by  possibility  the 
ship  might  have  returned  within  a  year.  (6) 

Where  an  agreement  is  to  be  performed  on  a  contin- 
gency which  may  happen  within  the  year  after  it  is  made, 
and  it  does  not  appear  on  the  face  of  the  agreement  that 
it  is  to  be  performed  after  the  year,  it  does  not  fall  within 
the  statute.  Where,  therefore,  a  debtor  to  the  plaintiff 
stated  to  the  plaintiff's  solicitor,  on  being  applied  to  for 
payment,  that  he,  the  debtor,  could  not  pay  then  or 
during  his  lifetime,  but  that  he  had  provided  for  payment 
by  his  will,  and  directed  his  executor  to  pay,  it  was  held 
that  the  promise  was  binding  on  the  executor,  although 
there  was  no  promise  in  writing  by  him  to  pay.  (c) 

So  where  the  defendant  promised  for  one  guinea  to 
give  the  plaintiff  so  many  at  the  day  of  his  marriage, 
and  the  marriage  did  not  take  place  for  nine  years,  it 
was  held  that  a  writing  was  not  necessary,  and  the  Court 
said,  that  where  the  agreement  is  to  be  performed  upon 
a  contingent,  and  it  does  not  appear  within  the  agree- 
ment that  it  is  to  be  performed  after  the  year,  then  a 


(a)  BidUfy  v.  md^y,  34  Beav. 
478;  6N.  R.  11;  34  L.  J.  Ch. 
462;  and  see  Fenton  v.  Emhler$, 
3  Burr.  1282 ;  1  W.  Bl  363. 

(6)  Anon.  1  Salk,  280 ;  and 
see  jPmncawi  v.  Foster ,  Skin.  326. 


(c)  WelU  V.  Horton,  12  Moo. 
177;  4  Bing.  40;  and  sec 
8fmih  Y.  NedU,  2  0.  R  (N. 
S.)  67 ;  Smith  Y.  WetiaU,  Ld. 
Baym.  316 ;  3  Salk,  9. 
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note  in  writing  is  not  necessary^  for  the  contingent  might     Chap.  hi. 
happen  within  the  year:  but  where  it  appears  by  the        ^ '     ' 
whole  tenour  of  the  agreement  that  it  is  to  be  performed 
after  the  year,  there  a  note  ia  necessary,  (a) 

A  contract  for  a  year's  service  to  commence  at  a  Contnetfor 
fatore  day,  being  a  contract  not  to  be  performed  within  a  commence  at  a 
year  from  the  making,  is  within  the  statute.  In  BrcLcegircUe  ^^"**V- 
▼.  Heaid,  (b)  Lord  £Uenborough  said :  "  K  we  were  to 
hold  that  a  case  which  extended  one  minute  beyond  the 
time  pointed  out  by  the  statute,  did  not  &11  within  its 
prohibition,  I  do  not  see  where  we  should  stop;  for  in 
point  of  reason,  an  excess  of  twenty  years  will  equally 
ziot  be  within  the  act.  Such  differences  rather  turn 
apon  the  policy  than  the  construction  of  the  act.''(c) 
In  CawihoTTi^  v.  Oawdrey,  (d)  it  was  held  that  a  contract 
of  hiring  made  on  the  24th  of  March  for  a  year's  service, 
to  commence  on  the  25th,  was  not  void  by  the  statute ; 
bat  that  case  was  decided  on  the  ground  that  there  was 
evidence  upon  which  the  jury  were  at  liberty  to  find  that 
there  was  a  contract  on  the  24th  for  a  yearns  service. 

Although  no  action  can  be  brought  on  the  parol 
agreement  the  servant  may,  in  the  event  of  sufficient 
service  under  it,  acquire  a  settlement,  {e) 

A  general  hiring  for  a  year,  and  so  on  from  year  to  Hiring  for  one 
year,  for  so  lonfg  a  time  as  the  parties  shall  respectively 
please,  is  not  within  the  statute.  (/) 

(a)  Peter  v.  Oompton,  Skin,  land,  L.  R.  10,  Q.  B.  97. 
363;  Holt,  326 ;   and  see  OiU  (d)  18  0.  B.  (N.  S.)  406. 

hert  Y.  Syhee,  16  East,  154.  (fl)  Bracegirdle  v.  HecUd,   1 

(h)  1  B.  &  Aid.  722.  B.  &  Aid.  727,  per  Bayley,  J. 

(c)  And  see  SnelUng  v.  Lord         (/)  Beeeton    v.    Oollyer,   12 

EwHtingfield,  1  G.  M.  &  B.  20  ;  Moo.  552 ;  4  Bing.  309 ;  Qiraud 

4  Tyr.  606  ;    Banke  v.   Crou-  v.  Richmond,  2  G.  B.  835. 
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Chap.  III. 
Sect.  VI. 


Contract 
defeasible 
within  the 
year. 


Contract 
execated  bj 
one  of  the 
parties. 


The  £Etct  that  a  contract^  not  to  be  performed  Mrithin 
a  year^  is  defeasible  within  the  year^  will  not  take  a  caae 
out  of  the  statute.  Thus  it  was  held  that  a  contract, 
whereby  a  coachmaker  agreed  to  let  a  carriage  for  a 
term  of  five  years,  in  consideration  of  receiving  an  annual 
payment  for  the  nse  of  it,  but  which,  by  the  custom  of 
the  trade,  was  determinable  at  any  time  within  that 
period,  upon  the  payment  of  a  year's  hire,  was  an  agree- 
ment not  to  be  performed  within  a  year,  within  the 
meaning  of  the  statute,  and  must  be  in  writing,  (a) 

The  statute  only  applies  to  contracts  which  are  not  to 
be  performed  by  either  side  within  a  year,  and  therefore 
where  a  contract  has  been  completely  performed  on  one 
side  within  the  year,  the  case  will  not  be  within  the 
statute.     The  meaning  of  the  section  is,  that  no  action 
shall  be  brought  to  recoyer  damages  in  respect  of  the 
non-performance  of  such  contracts  as  are  referred  to  in  it; 
its  design  was  to  prevent  the  setting  up,  by  means  of 
fraud  and  perjury,  of  contracts  or  promises  by  parol,  upon 
which  parties  might  otherwise  have  been  charged  for 
their  whole  lives,  and  for  that  purpose  it  requires  that 
certain  contracts  shall  be  evidenced  only  by  the  solemnity 
of  writing,  and  has  no  application  to  actions  founded  upon  ' 
an  executed  consideration.  (6)      Where  a  landlord  who 
had  demised  premises  for  a  term  of  years  at  £50  a  year, 
agreed  with  his  tenant  to  lay  out  £50  in  making  certain 
improvements  upon  them,  the  tenant  undertaking  to  pay 


(a)  Birch  v.  Earl  of  Lwer- 
pooly  9  K  &  G.  392;  S.  0.  nom. 
Bwreh  v.  Ecurl  of  Liverpool, 
4  Man.  A  By.  380;  and  see 
Boberti  v.  Tucker,  3  Ex.  632 ; 
Bohton  y.  CoUie,  1  H.  &  N.  81 ; 


Re  Peniregwnea  Ooai  Co.  4  De 
G.  F.  A  J.  541. 

{h)  Softch  V.  Stratohridge,  2 
0.  B.  814,  per  Tindal,  G.J. ;  and 
see  Re  Pentreguinea  Goal  Co.  4 
De  G.  F.  &  J.  541, 
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him  an  increased  rent  of  £5  a  year  during  the  remainder     Chap.  hi. 
of  the  term^  it  was  held  that  the  landlord  having  done         .1.  * 
the  work  might  recover  arrears  of  the  £5  a  year^  though 
the  agreement  had  not  been  signed  by  either  party,  (a) 

An  agreement  entered  into  by  a  contractor  to  share  in  Ve^d'^on 
the  profits  of  an  undertaking  is  not,  although  the  con- 
tract is  not  capable  of  being  performed  within  the  year^ 
Bach  an  agreement  as  is  required  by  the  Statute  of 
Frands  to  be  in  writing,  and  may,  therefore,  be  proved 
by  parol.  The  contract  is  merely  one  for  the  vendition 
of  a  right;  it  is  performed  as  soon  as  the  agreement  is 
stnick,and  from  that  time  the  parties  have  aU  the  mutual 
rights  and  liabilities  of  partners  in  the  concern,  {b) 

(a)  LoneOan  v.  Bead,  3  E  &         (&)  McKay  v.  Eutherford,  6 
Ad.  906;    and  see   Ma/vor  v.      Moo.  F.  G.  414:  see  also  Euex 
Fp^B,  11  Moo.  2 1  3  Bing.  285 ;      v.  Es$ex,  20  Beav.  449. 
Chefry  y.  Eeming,  4  Ezch.  631 ; 
see  aUo  aiUey  p.  156. 


CHAPTER  IV. 

SALE    OF  GCK.DS. 

^  HE  eerenteenth  secDon  of  the  Statute  of 
Fronds  provides  that  no  contract  for  tiie  sale 
I  of  anf  goods,  wares,  or  merchandizes,  for  the 
priix{a)  of  ten  poands  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  bojer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bai^fsin, 
or  in  part  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made,  and  signed  by  the 
parties  to  be  charged  by  soch  contract,  or  their  agents 
tiberennto  lawfully  aathorized.  (6) 

The  general  intention  of  the  statute  is  that  there 
should  be  a  writing,  (c)  but  it  will  be  seen  that  the  seven- 
teenth section  provides  that  the  contracts  meotdoned  in  it 
shall  not  "  be  allowed  to  be  good,"  except  the  buyer 
shaU— 

1.  "  Accept  part  of  the  goods  so  sold,  and  actuaUy  re- 
ceive the  same." 

(a)6jLordTenterden'HAct,  (b)    See  anie,  p.  147  as  to 

0  Ooo.  IV.  0.  14,  a.  7,  the  word  shares  in  companies. 

"vbIho"   yiM   substituted  for  (c)  Buihal  v.  Wh«eUr,  15  Q. 

"  prioo."  B,  445,  per  Denman,  C.  J. 
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2.  ''Or  give  something  in  earnest  to  bind  the  bargain^     Chap.  iv. 
or  in  part  payment." 

3.  ''  Or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made,  and  signed  by  the  parties  to 
be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized/' 

Before  Lord  Tenterden's  Act  (a)  was  passed,  the  de-  Whatcontr»ct» 

.  .  ^  are  within  the 

ciBions  were  conflicting  as  to  whether  or  not  an  execu-  sutate. 
tory  agreement  was  within  the  Statute  of  Frauds.  (&)  By 
the  seventh  section  of  Lord  Tenterden's  Act,  after  re- 
citing that  it  had  been  held  that  the  provisions  of  the 
scTenteenth  section  of  the  Statute  of  Frauds  '^do  not 
extend  to  certain  executory  contracts  for  the  sale  of 
goods,  which  nevertheless  are  within  the  mischief  thereby 
intended  to  be  remedied,^'  it  was  enacted  that  the  pro- 
visions of  the  seventeenth  section  "  shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds 
sterling  and  upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or  may  not 
at  the  time  of  such  contract  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery .'' 

These  two  sections  must  be  construed  as  incorporated 
together,  the  word  ''value''  being  substituted  for 
"  price.'' (c) 

(a)  9  Geo.  IV.  c.  14.  Cooper  v.  Ehton,  7  T.  E.  14 ; 

(6)  In  Taioen  v.  Othome,  1  and  Oarhuti  v.  Waison,  5  B.  & 

Str.  506 ;    Olayton  v.  Andrew$,  Aid.  613,  in  which  case  Clayton 

4  Borr.  2101 ;   and  Oroves  v.  v.  Andrew9  was  expressly  over- 

Bucib,  3  M.  &  Sel.  178,  it  was  mled,  it  was  held  that  such 

held  that  such  agreements  were  agreements  were    within    the 

not  within  the   statute.      In  statute. 
Mondeau  y.  Wyait,  2  H.  Bl.  63  ;  (c)  8coU  v.  Eoitern  CoufUiei 
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Chap.  IV. 

When  contract 
18  for  Hale  of 
goodH,  and 
when  for  work 
and  labour 
done  and 
materials 
furnished. 


It  is  often  a  question  as  to  wheiiher  a  contract  is  for  the 
sale  of  goods^  wares^  and  merchandizes^  or  whether  it  is 
for  work  and  labour  done^  and  materials  furnished,  (a) 

The  rule  appears  to  be^  that  if  the  subject-matter  of 
the  contract  is  such,  that  it  will  result  in  the  sale  of  a 
chattel  to  be  afterwards  delivered,  then  the  action 
must  be  for  goods  sold  and  delivered;  if,  however^  the 
subject-matter  of  the  contract  is  such  that  when  com- 
pleted it  will  not  result  in  anything  which  can  pro- 
perly be  said  to  be  the  subject  of  a  sale^  then  the 
action  must  be  for  work  and  labour  done,  and  materials 
furnished. 

A  contract  to  print  so  many  copies  of  a  treatise  at  a 
certain  price  per  sheet  is  not  a  contract  for  the  sale  of 
goods  within  the  statute,  but  a  contract  for  work,  labour, 
and  materials,  {b) 

The  case  which  may  be  considered  to  have  settled  the 
law  on  this  point  is  that  of  Lee  v.  Oriffin.{c)  There  the 
action  was  brought  against  an  executor  to  recover  a 
sum  of  money  for  two  sets  of  artificial  teeth  ordered  by 
his  testatrix.  It  was  held  that  the  contract  was  for  the 
sale  of  goods,  wares,  or  merchandizes,  and  that  the  plain- 
tiff could  not  recover  in  an  action  for  work  and  labour 
done,  and  materials  provided.    Crompton,  J.  said :  ''The 


Bailway  Go.  12  M.  &  W.  38 ; 
Harman  v.  BeevCj  18  C.  6. 587 ; 
25  L.  J.  C.  P.  257. 

(a)  See  Towen  v.  OBhome,  1 
Str.  506 ;  Clayton  v.  Andrew§,  4 
Burr.  2101 ;  Orovei  v.  Bwik,  3 
M.  &  Sel.  178 ;  BondeoM  v. 
WyaM,  2  H.  Bl.  63;  Oa/rhati 
Y.  WaUon,  5  B.  &  Aid.  613; 
and  Benj.  on  Sales,  2nd  ed.  75. 


(h)  Olay  V.  Yates,  1  H.  &N. 
73 ;  25  L.  J.  Ex.  237,  approving 
of  Orafton  v.  Armitagey  2  G.  B. 
336 ;  15  L.  J.  G.  P.  20  ;  and  dis- 
senting from  a  dictam  of 
Bayley,  J.  in  Athingon  v.  Bell, 
8  B.  &  0.  277;  2  M.  &  B. 
301. 

(c)  1  B.  A  S.  272  ;  SO  L.  J. 
Q.  B.  252. 
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main  question  which  arose  at  the  trial  was^  whether  the     Chap.  IV. 
contract  in  the  second  count  could  be  treated  as  one  for 
work  and  labour,  or  whether  it  was  a  contract  for  goods 
sold  and  delivered.     The  distinction  between  these  two 
causes  of  action  is  sometimes  very  fine ;  but,  where  the 
contract  is  for  a  chattel  to  be  made  and  delivered,  it 
clearly  is  a  contract  for  the  sale  of  goods.     There  are 
some  cases  in  which  the  supply  of  the  materials  is  ancil- 
lary to  the  contract,  as  in  the  case  of  a  printer  siipplying 
the  paper  on  which  a  book  is  printed.    In  such  a  case  an 
action  might  perhaps  be  brought  for  work  and  labour 
done,  and  materials  provided,  as  it  could  hardly  be  said 
that  the  subject-matter  of  the  contract  was  the  sale  of  a 
chattel ;   perhaps  it  is  more  in  the  nature  of  a  contract 
merely  to  exercise   skill   and  labour.      Olay  v.    Tatea 
tamed  on  its  own  peculiar  circumstances.     I  entertain 
some  doubt  as  to  the  correctness  of  that  decision;  but 
I  certainly  do  not  agree  to  the  proposition  that  the  value 
of  the  skill  and  labour,  as  compared  to  that  of  the  mate- 
rial supplied,  is  a  criterion  by  which  to  decide  whether 
the  contract  be  for  work  and  labour,  or  for  the  sale  of  a 
chattel.     Here,  however,  the  subject-matter  of  the  con* 
tract  was  the  supply  of  goods.     The  case  bears  a  strong 
resemblance  to  that  of  a  tailor  supplying  a  coat,  the 
measurement  of  the  mouth  and  fitting  of  the  teeth  being 
analogous  to  the  measurement  and  fitting  of  the  gar- 
ment.'^   Hill,  J.  said :  ''  I  think  that  the  decision  in  Clay  v. 
Tales  is  perfectly  right.     That  was  not  a  case  in  which  a 
party  ordered  a  chattel  of  another  which  was  afterwards 
to  be  made  and  delivered,  but  a  case  in  which  the  subject- 
matter  of  the  contract  was  the  exercise  of  skill  and 
labour.     Wherever   a  contract  is  entered  into  for  the 
manufacture  of  a  chattel,  there  the  subject-matter  of  the 
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Chap.  IV.      contract  is  the  sale  and  delivery  of  the  chattel^  and  the 
party  supplying  it  cannot  recover  for  work  and  labour. 
Atkinson  v.  Bell  is,  in  my  opinion,  good  law,  with  the 
exception  of  the  dictum  of  Bayley,  J.  which  is  repudiated 
by  Maule,  J.  in  Orafton  v.  Armitage/^   And  Blackburn^  J. 
said :  '^  I  think   that  in  all  cases,  in  order  to  ascertain 
whether  the  action  ought  to  be  brought  for  goods  sold 
and  delivered,  or  for  work  and  labour  done  and  materials 
provided,  we  must  look  at  the  particular  contract  entered 
into  between  the  parties.     If  the  contract  be  such  that 
when  carried  out,  it  would  result  in  the  sale  of  a  chattel, 
the  party  cannot  sue  for  work  and  labour;   but  if  the 
result  of  the  contract  is  that  the  party  has  done  work 
and  labour  which  ends  in  nothing  that  can  become  the 
subject  of  a  sale,  the  party  cannot  sue  for  goods  sold  and 
delivered.  ...  In  the  present  case,  the  contract  was  to 
deliver  a  thing   which,   when   completed,    would  have 
resulted  in  the  sale  of  a  chattel;   in  other  words,  the 
substance  of  the  contract  was  for  goods  sold  and  de- 
livered.    I  do  not  think  that  the  test  to  apply  to  these 
cases  is  whether  the   value   of  the  work  exceeds  that 
of  the  materials  used  in  its  execution,  for  if  a  sculptor 
were  employed    to   execute  a  work   of  art,   greatly  as 
his    skill    and    labour,    supposing     it     to    be    of  the 
highest    description,   might  exceed   the    value    of  the 
marble   on   which  he   worked,   the   contract   would,  in 
my  opinion,  nevertheless  be  a  contract  for  the  sale  of  a 
chattel." 
Contract  to  A  contract  to  make  up  materials  and  to  affix  tiiem  to 

materiato  and     the  freehold,  such  as  a  contract  to  build  a  house  or  to 
fand.   *™  ^     manufacture  an  engine,  is  not  a  contract  for  the  sale  of 
goods,  and  the  contractor  cannot  recover  for  the  mate- 
rials in  an  action  for  goods  sold  and  delivered,  though, 
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by  reason  of  a  deviation  from  the  original  plan,  the  con-     Chap.  IV. 
tract  is  superseded  as  to  the  price.(a) 

Where  a  number  of  articles  are  purchased  at  the  same  What  is  a 
time,  and  the  contract  is  entire,  it  will,  if  the  total  price  the  '<  price  " 
or  value  of  the  goods  is  beyond  £10,  be  within  the  Statute  ©f  £io.  "* 
of  Frauds  and  Lord  Tenterden^s  Act,  although  the  price 
or  value  of  each  particular  article  is  less  than  £10.  Thus, 
in  Baldey  v.  Parker  {b) ,  the  defendant  went  to  the  shop  of 
the  plaintiffs,  who  were  linen-drapers,  and  contracted  for 
the  purchase  of  various  articles,  each  of  which  was  under 
the  value  of  £10,  but  the  whole  amounted  to  £70.  A 
separate  price  for  each  article  was  agreed  upon ;  some, 
A  marked  with  a  pencil,  others  were  measured  in  his 
presence,  and  others  he  assisted  to  cut  from  larger 
bulks.  He  then  desired  that  an  account  of  the  whole 
might  be  sent  to  his  house,  and  went  away.  Upon 
the  goods  being  sent  with  the  account,  the  defendant 
asked  for  a  discount  for  ready  money  of  £20  per  cent. 
This  was  refused,  and  he  thereupon  refused  to  accept  the 
goods.  It  was  held  that  this  was  all  one  contract,  and 
therefore  within  the  statute. 

In  order  to  satisfy  the  Statute  of  Frauds  it  is  not  Acceptance  of 

GTOods  may  h<* 

necessary  that  the  acceptance  of  the  goods  should  follow  priortoreceii>t. 
or  be  contemporaneous  with   the  receipt  of  them;   an 
acceptance  prior  to  the  receipt  will  be  sufficient. 

This  point  was  raised,  but  not  actually  decided,  in 
Savmders  v.  Topp.{c)  There  the  defendant  verbally 
agreed  to  buy  some  sheep  which  he  selected  from  the 
phuntiff's  flock,  and  directed  them  to  be  sent  to  a  field  of 

(a)  CoUereUT,Ajp9&y,^T!wiut.  (&)  2  B.  &  C.  44  ;   3  D.  &  B. 

322 ;  Tn^  V.  Armitage,  4  M.  220. 

A  W.  687 ;  Clark  v.  Bulmer,  11  (c)  4  Exch  390  ;   18  L.  J. 

M.  &  W.  243.  Ex.  374. 


1>±  -fT-kTrrrs  :f  fs^itd*- 


oe  «izc  JI&  3IXIL  :d  sBsmivif  die  ^ioeeii  &aiL  dfee  fidd  to  his 
:krau  *riiic!L  warn  §nme  rml^ft  tmmr.  ^id  on.  their  armal 
he  aiiinr*^  dien  rc^r  sal  suL  **  Is  is  flU  ri^hl.^  The 
Canrs  y?iiaTtii?r^  dias  in  was  mat  f  ii.mij  to  decide 
wiiedifflr  thtae  zmLii  lie  at  ii  i  ii[irBWi  b^bre  reeapt,  and 
heiii  dims  dion  was  ^vidaice  :5ir  die  jnrj  of  acceptance 
Bt  die  «tP!PTntMic  «]f  die  riieeix. 

Ll  C'i^ick  7.  Rjhi.ninn  i  ic  axTueaand  tkat  the  defen- 
daoc  w)ais  wiol  oae  <^  die  pt.-gntrifii  to  the  ceDar  of  the 
firm,  whflre  oe  waa  sEtown  a  let  rf  156  firkiBS  of  butter, 
SIX  of  wiiic&  he  cp^ied  and  inspected.  AfterwmrdB,  on 
the  SHiie  dikjj  the  dptVnrJATit  agreed  to  boj  that  specific 
ktw  The  Di£hni?i&.  br  the  directions  of  the  defendant's 
agent,  forwarded  the  barter  bj  carrier  to  an  address 
giren.  It  was  held  thu  there  was  nothing  in  the  atatate 
to  imply  an  intoadon  that  an  acceptance  prior  to  the 
receipt  would  not  snfficcL  BLackbnm,  J.,  in  detiveriiig 
the  judgment  of  the  Court,  diatingnidied  ihe  case  firom 
Nieholsi/m  T.  Bohcer,{h)  where  141  qnartera  of  wheat,  sent 
by  raflwaj,  addressed  to  the  rendeesj  arrired  at  their  des* 
tination,  and  were  there  warehoused  by  the  company 
under  circumstances  that  might  have  been  held  to  put  an 
end  to  the  unpaid  vendora'  rights,  saying,  ''The  contract 
was  not  originally  a  sale  of  specific  wheat,  and  the 
▼endees  had  nerer  agreed  to  take  those  particular  quar- 
ters of  wheat ;  on  the  contrary,  it  was  shown  to  be  usual, 
before  accepting  them  warehoused,  to  compare  a  sample 
of  the  wheat  with  the  sample  by  which  it  was  sold ;  and 
it  appeared  that  the  vendees,  knowing  they  were  in 
embarrassed  circumstances,  purposely  abstained  from 
accepting  the  goods/' 

{n)  1  B.  &  S.  299.  (6)  1  R  A  E.  172. 
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In  Ker$h(xw  y.  Ogd€n,{a)  an  agent  of  the  defendants  Chap.  iv. 
agreed  to  purchase  four  stacks  of  cotton  waste  at  Is.  9d.  ^~^ 
a  pound  from  the  plaintiff^  the  defendants  to  -send  their 
packer  and  sacks^  and  their  cart  to  remove  it.  This  the 
defendants  did^  and  the  packer  with  the  assistance  of  the 
plflinti£F's  men  packed  the  wool  into  eighty-one  sacks.  A 
couple  of  days  afterwards  twenty-one  sacks  were  weighed, 
put  into  the  defendants'  cart  and  taken  to  their  premises, 
together  with  a  delivery  order  stating  the  weight.  The 
remainder  of  the  sacks  were  not  weighed.  On  the  same 
day  the  twenty-one  sacks  were  returned  by  the  defen- 
dants^ with  a  note  stating  that  the  waste  was  of  an  inferior 
description,  and  the  plaintiff  replaced  them  in  his  ware-* 
House.  It  was  held  that  there  was  evidence,  of  acceptance 
and  receipt  to  go  to  the  jury.  (6) 

In  Fricker  v.  TonilintonJc)  it  was  thought  that  the  Acceptance 

after  actioni 

objection  that  a  contract  is  void  under  the  statute,  would  brought, 
be  answered  by  showing  an  acceptance  and  actual  receipt 
of  part  of  the  goods  after  action  brought.  But  in  BiU  v* 
BamefU,{d)  the  defendant  after  action  brought  wrote  in 
tbe  ledger  of  the  plaintiff's  agent,  containing  the  state- 
ment of  the  goods  in  question  in  the  suit  and  headed 
with  the  plaintiff's  name,  the  words,  ''Eeceived  the 
above,''  which  he  signed,  and  it  was  held  that  there  was 
no  evidence  to  go  to  the  jury  of  a  delivery  and  accept* 
ance  sufficient  to  satisfy  the  statute. 

In  order  to  satisfy  the  statute,  there  must  be  a  delivery  Test  of 
of  the  goods  by  the  vendor,  with  an  intention  of  vesting  **^^ 
the  right  of  possession  in  the  vendee ;  and  there  must  be 

(a)  3  H.  &  0.  717;   34  L.  J.  (c)  1  Man.  &  Gr.  772. 

Ex.  159.  (d)  9  M.  &  W.  36, 

(()  And  see  Hodgion  v.  Le 
Bret,  1  Gamp.  233. 

O 
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CtiAP.  IV.  an  actual  acceptance  hj  the  latter,  with  an  intention  of 
taking  to  the  poasesBion  aa  owner,  hj  virtue  of  a  contract 
of  sale,  which  intention  is  to  be  gathered  from  his  out- 
ward acts.  Where,  therefore,  the  defendant  purchased 
some  earrings  at  an  auction,  and  thej  were  immediately 
delivered  to  him,  and  he  received  them  without  making 
any  objection,  but  after  they  had  been  in  his  hands  a  few 
minutes,  he  stated  that  he  had  been  mistaken  in  the 
price,  and  refused  to  keep  them,  the  court  set  aside  a 
verdict  for  the  plaintiff  and  granted  a  new  trial,  (a) 

Again,  where  the  vendee  of  several  hogsheads  of  sugar, 
npon  receiving  notice  firom  the  carrier  of  their  arrival, 
took  samples  from  them,  and  for  his  own  convenience 
desired  the  carrier  to  let  them  remain  in  hia  warehouse 
until  he  should  receive  further  directions,  and  before 
they  were  removed  he  became  bankrupt,  it  was  held  that 
the  transaction  was  at  an  end  as  soon  as  the  samples 
were  taken  from  the  hogsheads,  as  that  was  a  complete 
act  of  ownership,  and  that  the  Tender  was  not  entitled  to 
stop  the  goods,  {b) 

But  where  the  defendant  gave  a  written  order  for  ten 
firkins  of  butter,  which  were  to  be  sent  to  him  by  a 
particular  carrier,  and  the  plaintiff  sent  by  that  carrier 
twelve  firkins  instead  of  ten,  and  the  defendant  refused 
to  receive  more  than  ten  firkins,  and  as  the  carrier  could 
not  deliver  less  than  the  whole  number  sent,  he  refused 
to  take  the  butter  at  all,  but  however  drew  a  sample  from 

(a)  PkOUpt  V.  B%8toUi,  2  B.  ▼.  Hudion,  6  B.  A  S.  431;  Si 

&  0.  511 ;    and  see  Bowei  y.  L.  J.  Q.  B.  145. 
PonHfex,  3  Fos.  &  F.  739 ;  Bar-  (&)  FoMter  y.  FrampUm,  6  R 

neU  y.  Foviiey,  12  W.  B.  748 ;  &  G.  107 ;  and  see  Nichohm  y. 

11  L.  T.  (N.  S.)  107 ;  OunUffe  y.  Bower,  1  E.  &  E.  172 ;  Heinekey 

Ewrriion,  6  Exch.  903 ;   Smith  y.  Ecm-U,  8  E.  &  B.  428. 
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one  of  ihe  firkins^  it  was  held  that  there  had  been  no     Chap.  iv. 
acceptance,  (a) 

'  In  Dodsley  v.  Varley,  (b)  wool  was  bought ;  the  price  was  Special  lien  or 
agreed  on^  bat  it  would  hare  to  be  weighed ;  it  was  then 
remoyed  to  the  warehouse  of  a  third  person^  where  the 
defendant's  agent  collected  the  wools  which  he  purchased 
for  the  defendant  firom  various  persons,  and  to  which 
place  the  defendant  sent  sheeting  for  the  packing  up  of 
sach  wools.  There  it  was  weighed  together  with  the 
other  wools  and  packed,  but  it  was  not  paid  for.  It  was 
the  usual  course  for  the  wool  to  remain  at  this  place  till 
paid  for.  It  was  argued  that  because,  by  the  course  of 
dealing,  the  defendant  was  not  to  remove  the  wool  to  a 
distance  before  payment  of  the  price,  the  property  in  it 
had  not  passed  to  the  defendant,  or  that  the  plaintiff 
retained  such  a  lien  on  it  as  was  inconsistent  with  the 
notion  of  an  actual  delivery.  It  was  held  that  the  de- 
fendant was  in  actual  possession  of  the  wool  as  soon  as  it 
was  weighed  and  packed,  and  that  it  was  thenceforward  at 
his  risk ;  but  that  the  plaintiff  had,  not  what  is  commonly 
called  a  Hen,  determinable  on  the  loss  of  possession,  but  a 
special  interest,  sometimes,  but  improperly,  called  a  lien 
growing  out  of  his  original  ownership,  independent  of 
his  actual  possession,  and  consistent  with  the  property 
being  in  the  defendant,  and  that  he  retained  this  in  re- 
spect of  the  term  agreed  on  that  the  goods  should  not  be 
removed  to  their  ultimate  place  of  destination  before 
payment,  (e) 

In  certain  cases,  the  acceptance  of  a  sample  of  goods  AcoeDtance  of 

(a)  Qorman  v.  Boddy,  2  0.  &  (c)  And  see  Eotoe  v.  Ball,  7 

K.  145;  and  see   Ounliffe  v.  B.  &  0.484;  Aldridge  y.  John' 

Harriiofk,  6  Ezcb.  903.  ion,  7  E.  ife  B.  885. 

(6)  12  A.  &  E.  632. 
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Cbap.  IV.  sold  amounts  to  an  acceptance  of  the  goods  themselyes, 
if  the  sample  formed  a  part  of  the  bnlk  of  the  gooda^  and 
was  taken  by  the  purchaser  to  make  np  the  whole  amomtt 
bought.  The  leading  case  on  this  point  is  HindeY. 
Whitehouse ;  {a)  there  sugar  was  sold  by  samples  drawn 
firom  the  bolk^  and  after  the  sale  the  samples  were  de- 
livered to^  and  accepted  by^  the  purchaser^  to  make  np 
the  quantity  purchased.  It  was  held  that  such  acceptance 
was  sufficient  to  take  the  case  out  of  the  statute.  (6) 

In  QHUat  y.  ItobeTt8,{c)  the  defendant  agreed  to  buy 
100  quarters  of  wheat,  ''  not  to  weigh  less  than  nine 
and  a  half  stone  neat  imperial  measure,  to  be  made  up 
eighteen  stone  neat/'  from  the  plaintiff,  and  sent  his  ser- 
vant for  three  sacks  of  the  wheat,  which  were  accordingly 
delivered;  on  that  occasion  these  sacks  weighed  eighteen 
stone  neat,  but  the  weight  was  not  then  tested  according 
to  the  imperial  measure,  nor  had  it  received  a  final  dress- 
ing which  it  is  usual  for  wheat  to  receive  before  it  is 
delivered  to  the  buyer.  The  defendant  did  not  return  the 
sacks.  It  was  held  that  there  was  only  one  contract 
between  the  parties,  that  the  defendant  had  received  the 
three  sacks,  which  were  a  portion  of  the  bulk,  and  that 
this  was  a  part  acceptance  within  the  statute. 

In  Oardner  v.  Ghraut,  {d)  the  contract  was  for  the  sale 
of  certain  sacks  and  bags.  Four  days  after  the  sale  the 
plaintiff,  the  buyer,  went  to  the  defendant's  warehouse 
and  asked  for  samples  of  the  goods,  which  were  given 
him  by  the  defendant's  foreman,  and  which  he  promised 
to  pay  for  when  the  bulk  (which  was  all  there  at  the  time) 
was  taken  away.    The  samples  so  given  to  the  plaintiff 

(a)  7  East,  558.  Holt,  17& 

(h)  And  see  KUmifi  v.  Swrry,  (c)  19  L.  J.  Ex.  410. 

6  Esp.  267 ;    TcUver  v.  Wui,         (d)  2  0.  B.  (N.  S.)  340. 
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were  by  the  defendant's  order  weighed  and  entered  in     Chap.  iv. 
lis  order  book.     It  was  held  that  as  the  plaintiff  had 
recdyed  part  of  the  bulk  there  had  been  a  sufficient 
acceptance. 
Bnt  if  the  sample  delivered  is  not  part  of  the  bulk.  Sample  not 

.  .  part  of  bulk. 

bnt  is  merely  a  collateral  things  a  specimen  of  what  the 
seller  is  endeavouring  to  dispose  of^  then  the  acceptance 
of  it  will  not  be  sufficient  to  take  the  case  out  of  the 
statute,  (a) 

In  Sinvmonds  v.  Fisher,  {b)  the  plaintiff  showed  the 
defendant  samples  of  wine^  which  the  latter  agreed  to 
buy;  and  after  the  bargain  was  concluded^  the  buyer 
asked  to  have  the  samples  handed  over  to  him^  and 
wrote  on  the  labels  the  prices  agreed  upon.  An  action 
baying  been  brought  against  him  for  not  accepting  the 
wine^  the  taking  the  samples  was  relied  on  by  the  plain- 
tiff as  a  part  acceptance^  so  as  to  take  the  case  out  of  the 
statute.  But  Wightman,  J.,  directed  a  non-suit.  This 
case  was  distinguished  in  Oardner  v.  Or<mt,{c)  Cock- 
bom^  C.  J.,  saying  :  ''  That  is  a  very  different  case  from 
the  present.  There  the  buyer  never  saw  the  bulk^  the 
things  handed  to  him  really  were  mere  samples.  But  here 
the  plaintiff  receives  part  of  the  very  things  which  he 
has  already  bought.'^ 

It  is  not  necessary  that  there  should  have  been  an  Conatructive 

"^  ^         aooeptanoe  and 

actual  acceptance  and  receipt  in  the  sense  of  goods  being  receipt. 
transferred  from  one  person  to  another,  but  there  may  be 
constructive  acceptance  and  receipt;   where  goods  are 
ponderous  and  incapable  of  being  handed  over  from  one 
person  to  another  there  need  not  be  an  actual  delivery,  but 

(a)  KUmi»  y.  Swry,  5  Bap.  (h) Oitedin Oardner y.Oroutt 

267;  Cooper  v.  EUton,  7  T.  E.     2  C.  B.  (N.  S.)  342. 
U ;  Talver  y.  We$t,  Holt,  178.  (c)  8ujpra. 
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Chap.  IV. 


Acceptance  of 
bill  or  lading. 


Acts  of  owner- 
ship bj  yendee 
evidence  of 
acceptance. 


it  may  be  done  by  that  which  is  tantamount,  such  as  the 
delivery  of  the  key  of  a  warehouse  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property; (a)  for 
the  larger  the  bulk,  the  more  impracticable  it  is  that  there 
should  be  a  manual  receipt ;  something  there  must  be  in 
the  nature  of  constructiye  receipt,  as  there  is  constructive 
delivery.  (2»)  And  therefore  the  question  as  to  whether 
there  has  been  acceptance  or  not  is  one  of  ''  &ct  for  the 
jory,  not  matter  of  law  for  the  judge.''  (c)  The  acceptance 
required  by  the  statute  must  be  very  clear  and  unequi- 
vocal; and  it  is  a  question  for  the  jury  whether^  under  all 
the  circumstances,  the  acts  which  the  buyer  does^  or  for- 
bears to  do^  are  an  acceptance  or  otherwise,  {d) 

The  acceptance  and  retention  of  a  bill  of  lading  by 
the  consignee  may  be  equivalent  to  an  actual  acceptance 
oiPthe  goods,  if  he  exercises  dominion  and  ownership 
over  it^  or  deals  with  it  so  as  to  transfer  the  right  of 
property  in  the  goods  to  a  third  party,  (e) 

If  after  goods  liiftve  arrived  the  vendee  does  any 
act  to  the  goods,  of  wrong  if  he  is  not  owner  of  the 
goods,  and  of  right  if  he  is  owner  of  the  goods,  the 
doing  of  that  act  is  evidence  that  he  has  accepted 
them ;(/)  as  for  instance,  if  he  sells  or  attempts  to  sell 


(a)  Chaplin  v.  Boger»,  1  East, 
194,  per  Lord  Kenyon,  C.  J. 

(b)  Bushel  V.  Wheeler,  15  Q. 

B.  442,  per  Williams,  J. ;  see 
also  Ma/rshaU  v.  Green,  L.  B.  1 

C.  P.  D.  36. 

(c)  Edan  v.  Dudjleld,  1  Q. 
B.  306-7,  per  Denman,  C.  J. 

(d)  Morton  v.  TihheH,  15  Q. 
B.  441 ;  14  Jur.  669  ;  19  L.  J. 
Q.  B.  382,  per  Lord  Campbell 


citing  Bushel  v.  Wheeler,  ib.  442 
n. ;  and  eee  Pcvrker  v.  Wallis, 
5E.&B.21;  NichoUev.  Plume, 
1  0.  &  P.  272;  Simmondsx. 
Etmble,  13  0.  B.  (N.  S.)  25a 

(e)  Meredith  v.  Meigh,  2  R 
&  B.  364  ;  22  L.  J.  Q.  B.  401 ; 
Currie  v.  Anderson,  2  £.  &  £• 
692  ;  29  L.  J.  Q.  B.  87. 

(J)  Barker  v.  Wottw,  6  E.  & 
B.  28,  per  Erie,  J. 
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the  goods^  or  if  he  diflposes  absolutely  of  the  whole  or  any     Chap.  iv. 
part  of  them^  or  attempts  to  do  so,  or  alters  the  nature 
of  the  property,  (a) 

In  ChapUn  y.  Boger8{h)  it  was  held  that  evidence  that 
the  vendee  of  a  stack  of  hay  actually  sold  part  of  it  to 
another  person^  was  sufficient  to  warrant  the  jury  in 
finding  a  delivery  to^  and  acceptance  by,  the  vendee, 
thereby  taking  the  case  out  of  the  statute. 

In  Blenhinsop  v.  Clayton  {c)  the  defendant  bought  a 
horse,  and  took  a  third  person  to  the  vendor's  stable, 
where  the  horse  still  was,  and  offered  to  sell  it  to  him  at 
a  profit;  and  it  was  held  that  there  had  been  a  sufficient 
acceptance.  (i2) 

In  Baine8  v.  Jevons{e)  it  appeared  that  the  defendant, 
after  the  sale  of  a  fire-engine  to  him  by  the  plaintiff,  had 
taken  a  person  to  look  at  it,  and  had  mentioned  who 
were  likely  to  want  to  buy  it,  and  that  to  another  person 
the  defendant  said,  ''  I  know  what  I  am  going  to  do  with 
it,''  and  that  to  a  third  he  said,  ^'  I  have  a  concern  in  the 
engine.'^  It  was  held  that  it  was  for  the  jury  to  consider 
on  this  evidence,  whether  the  defendant  had  treated  the 
fire-engine  as  his,  and  dealt  with  it  as  such,  for  that,  if  so, 
the  plaintiff  was  entitled  to  a  verdict.  (/) 

In  BeawnofU  v.  Brengen^ig)  the  defendant  agreed  to 
purchase  a  carriage  from  the  plaintiff,  at  the  same  time 
desiring  that  certain  alterations  might  be  made  in  it. 

(q)  LiUywhite   v.  Deveretm  (d)  See    also  CJuipnum   v. 

15  M.  &  W.  291,  per  Alder-  Morton,  11  M.  &  W.  534 ;  Ha/r^ 

Bon,  B,  nor  v.  Orovety  15  0.  B.  667. 

(h)  1  East,  192 ;    see   also  (e)  7  0.  d;  F.  288. 

MarthaU  v.  Qreen,  L.  &  1  O.P.  (/)  See  also    Saunden  v. 

D.  35.  Topp,  4,  Ezoh.  390. 

(c)  7  Taunt  597.  {g)  5  0.  B.  301. 
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Cbap^  IV.  The  alterations  were  made  and  the  defendant  used  it,  in 
order  that^  as  he  was  going  to  take  it  abroad^  it  might 
pass  the  custom-honse  as  a  second-hand  carriage.  He 
then  returned  it  to  the  custody  of  the  plaintiff.  It  was 
held  that  there  was  evidence  of  a  specific  bargain  for  the 
particular  carriage  ]  that  the  defendant  assumed  to  be  the 
owner;  that  the  plaintiff  kept  the  carriage  as  agent  for 
the  defendant^  and  that  there  had  been  a  sufficient 
acceptance,  (a) 

But  where  the  defendant  employed  the  plaintiff  to 
construct  a  waggon^  and  while  the  vehicle  was  in  the 
plaintiff's  yard  unfinished^  procured  a  third  person  to  fix 
on  the  iron-work  and  a  tilt^  it  was  held  that  there  had 
not  been  any  acceptance,  though  it  might  hare  been 
otherwise  if  the  work  had  been  done  after  the  waggon 
was  finished,  (b) 

Where  A  contracted  with  B  to  purchase  of  him  the 
trunks  of  certain  oak-trees  then  felled  and  lying  at  Had- 
nock^  about  twenty  miles  from  Chepstow^  the  course  of 
dealing  being  for  A's  agent  to  select  and  mark  those 
portions  which  he  intended  to  purchase^  and  for  B  to 
sever  the  tops  and  sidings  and  float  the  trunks  down  the 
river  Wye  to  A's  wharf  at  Chepstow,  and  there  deliver 
ihem^  and  after  a  portion  of  the  timber  had  been  so 
delivered  and  the  whole  paid  for,  B  became  bankrupt, 
whereupon  A  sent  his  men  to  B's  premises  at  Hadnock, 
and  severed  and  carried  away  the  marked  portion  of  oer- 
tain  trees,  it  was  held  that  no  property  in  the  trees,  or 
any  portion  of  the  trees,  which  had  not  been  delivered 

(a)  And  see  Wright  v.  Per-  Bwiimon,  2  M.   &.  W.    615 ; 

eivoZ,  8  L.  J.  (N.  S.)  Q.  B.  258.  Jordan  v.  Norton,  4  M.  A  W. 

(h)  Maberley  ▼.  Sheppardy  10  155 ;  Lucy  ▼.  Moufiet,  5  H.  &  N. 

Bing.  100 ;   and  see  Laidler  y.  229. 
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by  B,  passed  to  A  by  the  contract^  and  that  there  was  no     Chap.  IV. 
delivery  or  acceptance  to  satisfy  the  statute^  and  conse- 
qaently  the  assignees  of  B  were  entitled  to  recover  the 
yalue  in  trover,  (a) 

In  Kent  v.  Huskissonj  (b)  the  defendant  ordered  a  bale 
of  sponge  at  11«.  per  ponnd  from  the  plaintiff.  Upon 
receipt  of  the  goods  the  defendant  examined  them,  and 
retained  them  to  the  plaintiff^  at  the  same  time  writing  a 
letter  to  him  stating  that  he  had  examined  the  sponge, 
and  fifitfliTig  it  not  worth  more  than  6«.  per  ponnd,  he  had 
sent  it  back.  It  was  held  that  this  letter  did  not  amount 
to  snch  an  acceptance  of  the  goods  as  wonld  take  the 
case  ont  of  the  statute. 

In  Parker  v.  'WaUis,{c)  the  plaintiff  sent  twenty  sacks 
of  seed  to  defendants  in  part  performance  of  a  verbal 
contract  for  the  sale  of  seed  to  the  value  of  more  than  £10. 
On  the  same  day  one  of  the  defendants  informed  the  plain- 
tiff that  he  had  heard  the  seed  had  arrived  out  of  condition. 
The  plaintiff  asserted  that  it  was  in  condition.  Imme- 
diately afterwards  the  defendants  wrote  to  the  plaintifr 
rejecting  the  seed,  and  in  one  of  the  letters  informed 
him  that  "  the  twenty  sacks  which  you  authorized  us  to 
receive  for  you,  and  to  lay  out  thin  in  consequence  of  its 
being  hot  and  mouldy,^'  would  be  returned. 

On  the  trial,  the  above  facts  being  proved  by  the 
plaintiff,  who  gave  evidence  that  he  did  not  authorize 
the  defendants  to  spread  out  the  seed,  and  that  it  was 
not  hot  and  mouldy,  the  judge  directed  a  non-suit,  with 
leave  to  enter  a  verdict  if  there  was  any  evidence  of 
acceptance  and  actual  rieceipt  of  part  of  the  goods. 

(a)  ^oramanv.lfomce,  8  G.B.  (b)  3  B.  &  F.  233. 

449;  and  see  Smith  v.  Swmvanj  (e)  5  E.  &  B.  21,  overmling 

9  B.  A  G.  561 ;  4  M.  &  B.  455.        CuriU  v.  Tugh,  10  Q.  B.  111. 
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Chap.  IV.  It  was  Held  hj  Lord  Campbell^  C.  J.,  and  Erie  and 

Crompton^  J.  J.,  disaentiente  Wightman,  J.^  ihat^  there 
being  eyidence  to  go  to  the  jury  that  the  seed  was  spread 
out  thin^  neither  because  it  was  ont  of  condition^  nor  by 
plaintiff's  authority^  there  was  evidence  that  it  was  spread 
out  thin  as  an  act  of  acceptance,  and  therefore  the  non- 
suit was  wrong ;  but  the  Court  thought  the  evidence  too 
slight  to  justify  them  in  entering  a  verdict  for  the  plain- 
tiff, and  directed  a  new  trial. 

In  Morton  v.  TibbeU,{a)  the  defendant  purchased  wheat 
of  the  plaintiff  by  sample,  and  directed  that  the  bulk 
should  be  delivered  on  the  next  morning  to  a  carrier 
named  by  himself,  who  was  to  convey  it  to  the 
market  town  of  Wisbeach;  and  the  defendant  himself 
took  the  sample  away  with  him.  On  the  following  morn- 
ing the  bulk  was  delivered  to  the  carrier,  and  the 
defendant  re-sold  it  at  Wisbeach  on  that  day,  by  the 
same  sample.  The  carrier  conveyed  the  wheat,  by  order 
of  defendant,  who  had  never  seen  it,  to  the  sub-vendee, 
who  rejected  it  as  not  corresponding  with  the  sample; 
and  the  defendant,  on  notice  of  this,  repudiated  his  con- 
tract with  the  plaintiff  on  the  same  ground.  It  was  held 
that  there  was  evidence  to  warrant  a  jury  in  finding 
acceptance  and  actual  receipt  by  the  defendant. 

Lord  Campbell,  C.  J.,  said :  "  The  acceptance  is  to  be 
something  which  is  to  precede,  or  at  any  rate  to  be  con- 
temporaneous with,  the  actual  receipt  of  the  goods,  and 
ia  not  to  be  a  subsequent  act  after  the  goods  have  been 
actually  received,  weighed,  measured,  or  examined.  (6) 
As  the  Act  of  Parliament  expressly  makes  the  acceptance 
and  actual  receipt  of  any  part  of  the  goods  sold  sufficient, 

(a)  15  Q.  B.  428 ;  19  L.  J.  Q.  (5)  See  Omaek  r.  BoHmon, 

B.  882.  1B.&S.310;90L.J.Q.B.26L 
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it  mnst  be  open  to  the  buyer  to  object^  at  all  events,  to  Cbap.  iv. 
the  quantity  and  quality  of  the  residue,  and  even  where 
there  is  a  sale  by  sample,  that  the  residue  offered  does 
not  correspond  with  the  sample.  We  are,  therefore,  of 
opinion  that,  whether  or  not  a  delivery  of  the  goods  sold 
to  a  carrier  or  any  agent  of  the  buyer  is  sufficient,  still 
there  may  be  an  acceptance  and  receipt  within  the  mean- 
ing of  the  Act,  without  the  buyer  having  examined  the 
goods,  or  done  anything  to  preclude  him  from  contending 
that  they  do  not  correspond  with  the  contract,  (a)  The 
acceptance  to  let  in  parol  evidence  of  the  contract 
appears  to  us  to  be  a  different  acceptance  from  that 
which  affords  conclusive  evidence  of  the  contract  having 
been  ftQfiUed. 

^'We  are,  therefore,  of  opinion  in  this  case,  that  al- 
though the  defendant  had  done  nothing  which  would 
have  precluded  him  from  objecting  that  the  wheat  de- 
livered to  Edgley  (the  carrier)  was  not  according  to  the 
contFEtct,  there  was  evidence  to  justify  the  jury  in  finding 
that  the  defendant  accepted  and  received  it/' 

In  Hunt  V.  Heeht,(b)  Martin,  B.,  said,  referring  to 
Morton  v.  Tibbett :  ''That  case  decides  no  more  than  this, 
that  where  the  purchaser  of  goods  takes  upon  himself  to 
exercise  a  dominion  over  them,  and  deals  with  them  in 
a  manner  inconsistent  with  the  right  of  property  being 
in  the  vendor,  that  is  evidence  to  justify  the  jury  in  find- 
ing that  the  vendee  has  accepted  the  goods,  and  actually 
received  the  same.''  (c) 

The  marking  of  goods  with  the  name  of  a  purchaser  Marking 

goods. 

(a)  See  Cwrrie  v.  Anderson,  and  Exeter  Baikoay  Co,  3  H.  & 
2E.AK592;  29L.J.Q.B.87.     N.  517  ;  27L.J.Ex401;  and 

(b)  8  Ex.  818.  Oaetle  v.  Sworder,  6  H.  &  N. 

(c)  And  see  Coombe  v.  Brietol     832 ;  30  L.  J.  Ex.  310. 
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Chap.  IV.  with  his  oonsent  will^  if  the  other  terms  of  the  bargain 
have  been  settled^  amount  to  an  acceptance  of  the  gooda, 
although  the  goods  remain  in  the  possession  of  the 
vendor.  Bat  there  mnst  also  be  a  delivery,  and  to  con- 
stitate  that  the  possession  mnst  have  been  parted  with 
by  the  vendor,  so  as  to  deprive  him  of  his  right  of  lien,  (a) 
In  Anderson  v.  8cot,{b)  the  plaintiff  went  into  the 
defendant's  cellar  and  selected  several  pipes  of  wine,  for 
which  he  agreed  to  pay  a  certain  price :  the  spills  or  pegs 
by  which  the  wine  is  tasted  were  then  cat  off;  plaintiffs 
initials  were  marked  on  the  casks  by  defendant's  clerk  in 
his  presence,  and  the  plaintiff  took  the  gauge  numbers. 
Lord  EUenborough  held  that  upon  these  &ct8  there  had 
been  an  incipient  though  not  perfected  delivery.  This 
case,  however,  has  been  disapproved  of,  see  Saunders  y. 
Topp.ic) 

In  Proctor  v.  Jones  {d)  it  was  held  that  the  marking  by 

the  vendor  of  casks  of  wine  lying  in  the  docks  with  the 

initials  of  the  purchaser,  at  his   request,  and  in  his 

presence,  the  terms  of  payment  not  having  been  settled 

at  the  time,  and  consequently  the  contract  not  being 

complete,  was  not  an  acceptance  under  the  statute. 

Acceptance  of        Where  several  articles  are  bought  at  the  same  time, 

arUdesntccep-  ^^^  ^®  Contract  is  proved  to  be  entire,  the  acceptance  of 

convict  entize    Bomo  of  them  is  -an  acceptance  of  the  whole.    Where  tfie 

plaintiff  sold  to  the  defendant  twenty  hogsheads  of  sugar 
out  of  a  larger  quantity  which  he  had  in  bulk,  and  filled 
four  hogsheads  and  delivered  them  to  the  purchaser,  who 

(a)  Hodgson  ▼.  Le  Bret,  1      BiU  y.  Bamsnt,  9  M.  &  W.d6. 
Gamp.  238;   Bdldey  y.  Fcvrher,  (6)  1  Gamp.  235. 


2B.  &  G.  87;  8  D.  A  B.  220 
Proctor  y.  Jones,  2  G.  &  P.  532 
Boulter  y.  Amott,  1  Gr.  &  M.  333 


(e)  4  Ezch.890;  18  L  J. 
Exoh.  374. 

(d)  2  G.  A  P.  532. 
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accepted  them^  and  afterwards  filled  sixteen  other  hogs-     Chap.  iv. 

lieads^  and  requested  the  defendant  to  take  them  away, 

wMch  he  promised  to  do,  it  was  held  that  the  property  in 

the  sixteen  hogsheads  thereby  passed  to  the  defendant, 

and  that  his  acceptance  of  the  four  was  a  part  acceptance 

of  the  twenty,  (a) 

So  where  the  plaintiff  and  defendant  went  in  one  day 
to  several  places  distant  a  few  miles  from  each  other, 
where  they  agreed  for  the  purchase  and  sale  of  several 
lots  of  timber;  and  at  the  last  a  memorandum  of  the 
whole  transaction  was  made  and  signed  by  the  plaintiff, 
and  part  of  the  timber  was  accepted  by  the  defendant, 
bat  he  refused  to  take  the  rest;  it  was  held  that  tha 
whole  formed  one  joint  contract,  and  that  there  had  been 
a  sufficient  acceptance.  (6) 

Again,  where  an  order  was  given  for  common  steel 
and  cast  steel,  and  the  common  steel  was  accepted,  it 
was  held  that  there  had  been  a  sufficient  acceptance  to 
take  the  contract  out  of  the  statute,  (e) 

The  above  case  appears  to  conflict  with  Thompson  v. 
MacerofUy{d)  where  goods  of  considerable  value  were 
made  to  order,  and  remained  in  the  possession  of  the 
vendor  at  the  vendee's  request,  with  the  exception  of  a 
small  part,  which  the  vendee  took  away,  and  it  was  held 
that  there  had  been  no  acceptance  of  the  residue ;  but  in 
EUioti  V.  Thom<My  {e)  Parke,  B.,  pointed  out  that  Thomp- 
ion  V.  Mcbceroni  turned  entirely  on  the  form  of  the  action, 

(a)  Bohde  v.  Thwaitet,  9  D.  (b)  Bigg  v.  WThirlring,  U  G. 

A  B.  293 ;  and  see  Bdldey  v.     B.  195. 

Parher,2  B.&0.37;  3 D.  &  B.  (c)  ElUoH  v.  Thimoi,  3  M. 

220 ;  8coU  v.  Etuiem  OowUies     A  W.  170. 
BaUwafy  Co.  12  M.  &  W.  38.  (d)  3B.&C.  1;  4D.&B.619. 

(e)  Supra, 
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Chap.  IV.     which  was  foT  goods  sold  and  delivered^  on  which  the 
plaintiff  could  not  succeed  nnleas  there  was  a  deUveiy  of 
the  whole^  or  at  least  an  actual  acceptance  and  receipt  of 
the  whole^  so  as  to  be  equivalent  to  a  delivery. 
Secui  if  con-  But  if  the  contract  is  not  entire,  or  if  goods  are  sent 

or  if  ^oodB  '  in  excess  of  the  order,  the  acceptance  of  part  will  not  be 
ofwSr  *^**  an  acceptance  of  all.  Thus,  where  the  traveller  of  A  and 
Co.  in  London,  having  called  upon  B  in  the  country  for 
orders,  B  gave  an  absolute  order  for  a  quantity  of  cream 
of  tartar,  and  offered  to  take  a  quantify  of  lac  dye  at  a 
certain  price,  and  the  traveller  said  the  price  was  too  low, 
but  that  he  would  write  to  his  principals,  and  if  B  did 
not  hear  from  them  in  one  or  two  days,  he  might  consider 
that  his  offer  was  accepted,  and  A  and  Co.  never  wrote 
to  B,  but  sent  all  the  goods,  it  was  held  that  there  was 
not  one  entire  contract  for  both  the  articles,  and  therefore 
that  the  acceptance  of  one  was  not  equivalent  to  the 
acceptance  of  the  whole,  (a) 

So  where  a  purchaser  ordered  four  dozen  of  wine,  and 
the  vendor  sent  him  eight  dozen,  and  the  purchaser  kept 
thirteen  bottles  and  returned  the  rest,  it  was  held  that 
there  was  no  part  acceptance,  but  a  new  contract  as  to  the 
wine  kept,  and  the  purchaser  was  only  liable  upon  that.(i) 
Sale  by  auction  XJpon  a  sale  by  auction,  a  distinct  contract  arises  for 
tract°for^'^*  cach  lot,  although  the  same  person  may  have  bought 
several  successive  lots,  (c) 

(a)  Price  v.  Xeo,  1  B.  &  G.  (c)  Emmenon  v.   HeelUt  2 
156.  Taunt.  38 ;   Bugg  v.  MineU,  11 

(b)  Hcurt  V.  MiUs,  15  M.  &  W.  East,  218  ;  BooU  v.  Lord  Dor. 
85;  and  see  Ourdiffe  v.  Harriion,  mer,  4  B.  &  Ad.  77 ;  1  N.  4(  M. 
6  Ex.  903 ;    Qorman  v.  Boddy^  667 ;  Couiton  v.  Chapman,  L. 
2  G.  A  E.  U5 ;   Levy  y:  Oreen,  B.  2  So.  &  Div.  250. 
8  E.  &  6.  575.  *'  Although  at  the  time  of 


each  lot. 
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Where  an  order  is  given  for  goods,  some  of  wMcli  are     Chap^v. 
ready  made  at  the  time  of  the  contract,  and  the  rest  are  ^<>?^  °o^ 

•^  made. 

to  be  mannfactored  according  to  order,  and  the  goods 
which  are  ready  made  are  afterwards  delivered  and  paid 
for,  the  acceptance  of  them  is  a  part  acceptance  of  the 
whole  to  satisfy  the  statute,  as  the  contract  is  entire. 
Thus  where  certain  lamps  were  ordered  by  the  defendants, 
aU  of  which  were  of  a  well-known  and  ordinary  description, 
with  the  exception  of  a  triangular  lamp,  which  was  very 
peculiar,  and  the  ordinary  lamps  were  delivered  and  paid 
for,  but  the  triangular  lamp  was  not  finished  for  two 
years,  and  when  delivered  the  defendants  refused  to  receive 
or  pay  for  it,  it  was  held  that  there  was  but  one  contract, 
and  that  the  acceptance  of  some  of  the  goods  was  enough 
to  take  the  case  out  of  the  statute,  (a) 

Where  a  principal  enters  into  a  contract  for  the  sale  Goods  sold  hy 
of  goods,  in  which  he  describes  himself  as  an  agent,  and  S^lt* " 
the  buyer  accepts  and  pays  the  price  of  a  portion  of  the 
goods,  he  cannot,  after  notice  that  the  alleged  agent  was 
himself  the  real  principal  in  the  transaction,  refuse  to 
accept  the  residue  of  the  goods ;  and  the  principal  may 
sue  in  his  own  name  for  the  non-acceptance  of,  and  non- 
payment for,  the  residue.(b) 

A  contract  for  the  sale  of  goods  of  the  value  of  £10  or  Mixed 
upwards,  is  not  the  less  within  the  seventeenth  section  of  ^° 
the  Statute  of  Frauds,  because  it  also  embraces  something 


the  bargain  it  may  be  uncertain  on  Sales,  2nd  ed.  707,  citing 

whether  the  thing  sold  will  be  W<UtB  v*  Friend,  10  B.  A  0. 

of  the  value  of  £10,  according  446. 

to  the  terms  of  the  contract,  (a)  8coU  v.  Eoutem  OoimHes 

yet  if  in  the  lesnlt  it  turn  out  BaOway  Oo.  12  M.  &  W.  83. 

that  the  value  actually  exceeds  (h)  Bayner  v.  Grcte,  16  M. 

£10,  the  statute  appliea."  Benj.  &  W.  359. 
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Chap.  IV.     to  which  the  statute  does  not  extend,  as  an  exchange,  (a) 
Where  it  was  agreed  by  parol  between  the  plaintiff  and 
defendant  that  the  plaintiff  should  sell  the  defendant  a 
mare  and  foalj  and  shonld  keep  them  until  a  certain  day  at 
his  own  expense,  and  that  the  plaintiff  should  also  for  a 
given  time  keep  and  feed  a  mare  and  foal  belonging  to  the 
defendant,  and  that  in  consideration  of  all  this  the  defen- 
dant should  fetch  away  the  plaintiff's  mare  and  foal  on  the 
day  named,  and  pay  him  £30,  it  was  held  that  this,  so  fiir 
as  it  related  to  the  sale  of  the  plaintiff's  mare  and  fbal, 
was  a  contract  within  the  seventeenth   section  of  the 
statute,  and  void  for  want  of  writing.  (6) 
Vendee  mogt         There  can  be  no  acceptance  and  actual  receipt  of  goods 
tu^tyofjiSig-  unless  the  vendee  has  had  an  opportunity  of  judging 
Mwdsoon^     whether  the  goods  sent  correspond  with  the  order,  (c) 
poj^with        Therefore,  where  the  defendant  agreed  to  purchase  of 

the  plaintiff  bones  of  a  particular  kind,  to  be  separated 
from  a  heap  of  various  bones,  and  gave  the  plaintiff  a 
note  addressed  to  a  wharfinger  to  receive  and  ship  the 
bones ;  and  the  plaintiff  accordingly  sent  to  the  wharf 
some  bones,  which  on  inspection  the  defendant  refused 
to  accept,  on  the  ground  that  they  were  not  what  he 
bargained  for;  it  was  held  that  although  there  was  a 
receipt,  there  was  no  acceptance  to  satisfy  the  statute,  as 
the  purchaser  of  goods  to  be  separated  firom  the  bulk 
could  not  be  said  to  have  accepted  them  till  they  were 
separated,  and  Martin,  B.,  said :  *'  In  my  opinion,  an 
acceptance,  to  satisfy  the  statute,  must  be  something  more 
than  a  mere  receipt,  it  means  some  act  done  after  the 

(a)  Back  y.  Otoen,  5  T.  B.  409.  (e)  Smith  v.  Swrma/n,  9  B.  & 

(6)  Hcvrma/n  t.  Beeve,  18  G.  G.  561 ;  Nonnan  y.  PAtOtpf ,  14 

B.586;  26  L.  J.G.  P.  267;  see  M,  &  W.  277. 

also  Bing.  on  Sales,  2nd  ed.  108, 
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vendee  has  exercised^  or  had  the  means  of  ezercifling      Cbap.  I\'. 
hia  right  of  rejection/'  (a) 

In  Coombs  v.  The  Bristol  and  Exeter  Ranlway  Com- 
pany,(b)  Pollock,  C.  B.,  said:  "There  is  a  decision  in  this 
Court,  Norman  v.  Phtllip8,{c)  that  in  order  to  satisfy 
the  Statute  of  Frauds,  the  consignee  must  hare  had 
the  power  to  reject  the  goods;''  and  Bramwell,  B., 
said:  "There  must  be  some  affirmative  act  of  accept- 
ance to  make  the  contract  good;"  and  referring  to  the 
judgment  of  Lord  Campbell  in  Morton  y.  Tibbettj{d)  that 
there  may  be  an  acceptance  and  receipt  of  gooda  by 
a  purchaser  within  the  statute,  although  he  has  had  no 
opportunity  of  examining  them,  and  although  he  has 
done  nothing  to  preclude  himself  from  objecting  that 
they  do  not  correspond  with  the  contract,  his  Lordship 
said :  "  I  agree  with  that,  but  in  such  a  case  the  party 
must  have  done  something  to  waive  his  right  to  reject 
the  goods." 

When  the  nature  of  the  goods  is  such  that  their  quality  User  or  ez- 
cannot  be  ascertained  at  once,  the  purchaser  is  entitled  S^^i^rtain 
to  keep  them  for  a  reasonable  time,  for  the  purpose  of  ^"*"^y" 
examination.    And  if  a  small  quantity  of  the  goods  have 
been  experimented  upon  for  the  purpose  of  testing  their 
quality,  that  does  not  amount  to  an  acceptance,  and  the 
purchaser  will  be  entitled,  if  they  are  defective,  to  return 
them  within  a  reasonable  time,  {e)    Even  if  the  purchaser 

(a)  Huni  v.  H^,  8  Ezch.  (c)  14  M.  &  W.  277. 

814;  22  L.  J.  Ex.  293  ;  and  see  (d)  15  Q.  6. 441. 

8mUhY.Siidion,eB.A8.43li  (e)  OunUffe  v.  Sarriion,   6 

34  L.  J.  Q.  B.  145;  HeObuH  v.  Ezoh.  903 ;  20  L.  J.  Ex.  325  ; 

Hte&ton,  L.  B.  7  a  P.  438.  HeUhuH  t.  Hiekson,  L.  B.  7  C. 

(6)  3  H.  &N.  510;  27  L.  J.  P.  43a 
Ex.  401. 


Chap.  IV. 


Goods  need 
not  be 
returned. 
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^  ..d  .ore  Of  i^e  goods  «^  -  absolu^y^^; 
to  ascertom  their  qx.ality,  it  appears  «.^  tlu^ 
necessarily  amoimt  to  an  acceptaace.^     ^ 
plaintiff  sold  the  defendant  a  hogsh^  ^  '^    ^ 

Lnple,  as  good  draught  ^f ' -^;^' ^^^^^e 
the  cask,  the  defendant  on  the  28th  of  May  t^ 

pUintiff,  "The  cider  differs  ^^l^^/:;^, 
Uttielhavesoldhasbeencomptamedofmevery^      . 

Bhonld  this  continue  I  shall  be  o^^^^  ^f^^^, 

.nd  the  plaintiff  did  ^o^^^^^^^^^^'Ir 
of  Jnne;  and  the  defendant  in  trying  *».^"  ""^^ 
nsed  twenty  gaUons,  but  finding  it  -rTtte  pl^; 
to  pay  for  the  rest,  which  he  returned  to  ^^-V^^ 
and  it  was  found  as  a  feet  that  «ie  twenty  ^^^^^ 
n^ore  than  sufficient  to  enable  «ie  defendant  to  tesUhe 
quality  of  the  bulk ;  it  was  held  that  t^«  °"^°^;'^ 
plainJff  to  answer  the  lei*er  of  lie  28th  of  1^^ 
Ldence  fh>m  wHch  a  jury  might  V^^^^  ^J 
plaintiff  acquiesced  in  the  further  tnal  of  t^^^f '  "°* 
That  the  defendant  had  not  so  accepted  tie  bulk  as  to  be 

bound  to  pay  for  the  whole.  (6) 

It  is  not  necessary  that  there  should  be  a  return,  eittter 

actual  or  constructive,  of  the  goods,  (c) 

Where  goods  were  sold  by  sample,  and  the  bulk  was 
found  by  the  purchaser,  on  inspection  after  delivery,  no 
to  be  equal  to  sample,  it  was  held  that  the  purcbtfer 
might  reject  the  goods  by  giving  notice  to  the  vendor 
that  he  would  not  accept  them,  and  that  they  were  a 


(a)  Elliott  V.  Thomai,  3  M.  & 
W.  170;  OwrtM  V.  Puyfc,  10  Q. 
B.  Ill ;  TovUmin  v.  Hedleg, 
2  Car.  &  K.  157. 

(b)  Luey  V.  Moujtet,  5  H.  & 


N.  229;  and  see  GriiMWv''- 
WeUt,  L.  B.  10  O.  P.  391. 

(c)  Luey  v.  Movfiet,  5  E* 
N.  233. 
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the  vendor's  risk ;   and  that  he  was  not  bound  to  send      Chap.  IV. 
back^  or  offer  to  send  baok^  the  goods  to  the  vendor^  or 
place  them  in  neutral  custody. (a) 

It  appears  to  be  clear  that  where  goods  are  forwarded  Delay  in 
to  a  vendee^  he  is  bound  to  notify  his  refusal^  in  case  he  amonnt  to 
objects  to  take  the  goods,  to  the  vendor  within  a  reason-  '^^P*^**' 
able  time,  otherwise  he   may  be  considered   to  have 
accepted  them ;  whether  or  not  the  refusal  was  within  a 
reasonable  time  is  of  course  a  question  of  fact  for  the 
jury.(i) 

In  Bushel  v.  Wheeler,  {c)  it  appeared  that  the  plaintiffs 
were  the  assignees  of  bankrupts,  who  had  carried  on 
business  as  manufactarers  of  iron.  The  defendant  had 
ordered  of  the  bankrupts,  before  their  bankruptcy,  cer- 
tain miU  machinery,  to  be  forwarded  to  him  at  Hereford 
by  the  Hereford  sloop.  The  machinery  was  forwarded 
on  the  23rd  April.  On  the  2Sth  April  a  letter  of  advice 
with  an  invoice  at  three  months'  credit  was  sent  to  the 
defendant.  The  goods  arrived  at  Hereford,  and  were 
there  placed  in  the  warehouse  on  the  wharf  of  the  owner 
of  the  sloop;  and  the  defendant  was  informed  of  this 
immediately.  On  the  7th  of  October  the  goods  were 
repudiated.  The  defendant  proved  that  after  the  arrival 
of  the  goods  at  the  warehouse  he  had  seen  them,  and  had 
informed  the  warehouseman  that  he,  the  defendant,  did 
not  intend  to  take  them.  Erskine,  J.,  directed  the  jury 
to  find  a  verdict  for  the  defendant,  reserving  leave  to 
move  to  enter  a  verdict  for  the  plaintiff.  It  was  held  that 
the  judge  ought  not  to  have  told  the  jury  that  there  was 

(a)   Grimoldhy  v.  WeU$,  L.  Pont%fex,S¥.&  ¥.739 ;  BUhard^ 

B.  10  G.  P.  891.  Bcn  v.  Dunn,  1  G.  &  D.  417;  2 

(h)    Coleman   v.   Otbaon,    I  Q.  B.  218. 
Mood.  &  Bob.  168;  Bowet  v.  (c)  15  Q.  R  442 n. 


r&. 


LoidDen- 
y  eomecked 


liT  l.TTt  »  TTaI; 


a  builder  at 

Msdiaiit  in 

it  to  be  sent 

WoGtem  Baitwaj, 

bad  been  tbe 


■  s 


T- 


■»   *        T         ■»         -^ 


a-cp-rii^.y  scB^  and  arriTed  at 


*  S.  4S1 :  $H^  J.  Q,  B. 
O)  14  M.  «  W.  277. 
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the  WalHngford  station  on  the  19th  of  Aprils  and  the  Chap.  IV. 
defendant  was  informed  by  the  railway  clerk  of  its 
arrival^  upon  which  he  said  he  would  not  take  it.  An 
inyoice  was  sent  a  few  days  after^  which  the  defendant 
receired  and  kept^  without  making  any  communication 
to  the  plaintiff  himself  until  the  28th  of  May^  when 
lie  informed  the  plaintiff  that  he  declined  taking  the 
timber.  It  was  held  that  although  there  might  be  a 
scintilla  of  evidence  for  the  jury  of  an  acceptance  of  the 
timber^  yet  that  there  was  not  sufficient  to  warrant  them 
in  finding  that  there  was  such  an  acceptance ;  and  the 
Court  set  aside  a  verdict  found  for  the  plaintiff  as  not 
warranted  by  the  evidence,  (a) 

But  the  dealings  between  the  parties  may  be  such 
as  to  prove  that  there  has  been  an  agreement  that 
the  vendee  may  delay  exercising  his  right  of  rejection. 
In  Owidiffe  y.  Harrison^  (h)  the  action  was  for  goods  sold 
and  delivered^  to  recover  the  price  of  ten  hogsheads  of 
claret.  It  appeared  that  the  defendants  having  ordered 
some  hogsheads  of  claret^  the  plaintiff  in  October  sent 
them  fifteen^  whereupon  the  defendants  by  letter  informed 
the  plaintiff  that  they  had  requested  that  ten  only  should 
be  shipped^  and  that  they  could  take  that  number  only 
on  their  proving  satis&ctoryj  and  that  they  would  hold 
the  other  five  on  the  plaintiff's  account.  The  plaintiff 
replied :  ''  You  will  ascertain  in  the  spring  whether  you 
have  room  for  it.''  The  defendants  placed  the  wine  in  a 
bonded  warehouse  in  their  own  names^  and  shortly  after- 
wards tasted  the  wine  and  disapproved  of  it^  and  gave 
the  plaintiff  notice  in  April  that  they  would  not  take  any 
part  of  it.     It  was  held  that  there  was  no  acceptance^ 

(a)  And    see    NicholU    v.      r.  Boddy,  2  C.&K.  14^. 
Flwne,  1  G.  &  P.  272  ;  Qorma/n         (h)  6  Ezch.  dOd. 
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r(«  iaac^niiicli  as  the  ddendantB  under  the  contract  had  ihe 
cpbjB  of  rej€cdag  the  wine  in  die  springs  and  they  bad 
ttrm£jfid  Thwnfrirci  of  thai  option. 

A&Bt  ihe  pmrhannr  of  gooda  has  once  accepted  and 

7e»rcd  liiec^ke  cannot  withdraw  from  hia  bargain 

cm  liie  gTOod  of  6miid.(a) 

Ix  ccwr  to  aalisfr  the  statute  there  moat  be  an  accept- 

fei  armal  receipt  of  the  goods,  or  part  of  tbem, 

w:3^  Uie  cvwigwiT  of  the  Tendor,  and  if  before  sach  ac- 

c^fToaskw  tb^  T«Nkr  readDds  the  oontractj  ihe  aasigneeB 

ct  i^  richer,  ix  the  case  <rf  his  bankruptcy,  cannot  claim 

tiii^at^  ^^ai.'^aifh  tssfj  have  been  deliyered  to  a  carrier, 

Ix  Sn .  :l  T.  £uio«,  ^})  the  defendant,  on  the  3rd  of 
X^'r-cr*^*,  I >t^.^  CLtered  into  a  yerbal  oonlzact  with  W 
K'  :Mil  kat  ^n«T  rj  aample.  The  bulk  was  taken  on  Uie 
T;i  ^c  X.'TYat^jr  br  the  defendant  to  a  raQway  station, 
aaji  c^  t23eiry  wtti  a  deirrerr  note.  It  is  the  custom  of 
ti^  r-*i*  f  .T  lii?  tsLTcr  to  cc^npare  the  sample  with  the 
« uJJi.  Jti^  ^^  ::Tvnc»  ^^^^  if  i^e  examination  is  not  satisfiictory 
X"  $crTi*  ::.  w.^»  rc:ier  ivciaae  to  accept  it,  or  allow  it  to 

'^fcsM  j:  «.  i^^  rcvcvrrr  of  the  Tcndor :  and  it  was  in  the 

-.     ^      *  • 

Jv^^vc  ^t  "*V  V  scni?  tie  oxn  if  it  had  not  proved  accord- 

vi^  n*  »?.'riV     Ostti*  5^  rf  yorember  Wwas  adjudi- 

>>»^vx^  a  >«^i.r^vc.  aaii  cft  the  11th  the  defendant  gave 

>,N.x>*  X*  ;j^  5Qfta^.^  3dkS8i?r  m.>«  to  detirer  the  com  to  the 

^^  v-v*,^  ,v  i^  j»^9ie«a^  or  anj  other  person  without 

^5^  %-*  ,vii  vvassifat.    At  the  time  of  the  notice  the 

Nfc:.\-^-j  Wi  jT^Twa  ^^  onier  or  direction  respecting 

^"^s^  xWtt.,  :»v^  ijki  it*  ^xactzssed  it  to  aee  whether  the  bulk 

vVinN^\^N,>i  w^,i  ^  »2xpZ^»  nor  had  he  given  any 

v»^>U.-.;-,^^.  r  ..^*5bEL*a^  *^^  «  Bw4  S.431;  84  L.  J. 
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notice  to  the  defendant  that  he  accepted  or  declined  it.      Chap.  IV. 

On  the  1st  of  December  the  assignees  of  W  claimed  the 

com;  on  the  5th  the  railway  company^  on  an  indemnity 

from  the  defendant^  delivered  it  to  him.  It  was  held  that 

there  was  no  acceptance  sufficient  to  satisfy  the  sta- 

tate.(a) 

If  at  the  time  when  the  purchaser  of  goods  takes  to  Contract 
them  as  owner,  the  parol  contract  has  been  already  dis-  by  yendor. 
aflBrmed  by  the  yendor,  there  can  be  no  acceptance.  Thus, 
where  it  was  verbally  agreed  between  the  owner  of  goods 
and  a  person  who  was  in  possession  of  them  as  his  ten- 
ant, that  the  tenant  might  if  he  pleased  purchase  them  at 
the  termination  of  his  tenancy,  but  that  he  was  not  to 
take  them  till  the  money  was  paid,  and  at  the  expiration 
of  the  tenancy  the  buyer  tendered  the  price,  but  it  was 
refused  by  the  vendor,  who  denied  the  validity  of  the 
bargain,  and  after  this  the  vendee  proceeded  to  take 
away  the  goods,  and  the  vendor  prevented  him  and  took 
possession  of  them;  it  was  held  that  there  was  no  evi- 
dence to  go  to  the  jury  of  acceptance  and  receipt.  (6) 

A  carrier  of  goods,  although  named  by  the  vendee,  has  A  carrier  of 
no  authority  to  accept  the  goods,  he  is  only  an  agent  for  futhontj^to^ 
the  purpose  of  carrying.      So  also  a  wharfinger,  or  any  •**®P** 
other  person  authorized  to  receive  and  keep  goods  for  a 
vendee,  has  no  authority  of  acceptance,  and  if  the  vendee 
refuses  to  take  the  goods,  the  person  to  whom  they  have 
been  intrusted  holds  them  as  agent  for  the  vendor. 

Where  the  purchaser  of  goods  ordered  them  to  be 
forwarded  to  him  in  a  particular  manner,  and  desired  a 
third  person,  who  then  had  possession  of  them,  to  see 

(a)  And  see  Bolton  v.  Lan-         (b)  Taylor  v.  Wcukefield,  6  E. 
eoihire  Bailway  Oo.  L.  B.  1  C.      &  B.  765. 
P.  431. 
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»•>  *\ ,     litem  deUvtered,  measured,  and  put  up  properly,  and  they 

^««  sent  to  anotiier  warehouse  belonging  to  the  vendor, 

^)h9i  one  of  hk  derka  gave  an  invoice  to  the  purchaser, 

^o  took  it  and  requested  a  week  longer  to  pay  the 

aaner^  and  on  die  aame  day  gave  notice  that  he  would 

^M  aooept  1^  gooda,  it  was  held  that  there  had  not  been 

wr  JKiM^naaoe.  (a)     So  the  delivery  of  goods,  bought 

ni^iad,  oa  boaid  a  ship  chartered  by  the  purchaser,  is 

^"^  a  sdB:!ieBt  acoeptence.  (6) 

^^  o^TOT  at  a  railway  station  named  by  the  pnr- 

<^3uiKr^  im  panoa&oe  of  a  parol  order  by  him,  is  not 

ex-wtto^  cif  aoceptaiioe.(e) 

^  ^rb^ci^  aa  %n««iiieot  is  made  defeasible  on  certain 

.«     conic.:  r3.ia&.  tMsie  form  part  of  the  agreement,  and  accep- 

«a3>.v  tabM:  iiM»  wliole  agreement  out  of  the  statute. 

^^Vcvc.-^v,  m^>«>s>^  the  plaintiff  entered  into  a  parol  agree- 

»^^Qti  K"  j^I^  t2>e  defendant  a  mare  for  £20,  subject  to  the 

^vo^^  ^.\t  uua^  if  it  should  prove  to  be  in  foal,  defendant 

$i?.N«.^^^  xift  nNy^ri):g>  £12  finom  the  plaintiff,  return  it  on 

v^  ^'^^^Qk  a^  i2^  hSain tiff  delivered  the  mare  and  received 

1^^'  >  aaci  ott  :)» iw^Ting*  to  be  in  fotl  he  tendered  £12  to 

)^  c^^^Tttoasi^  a&d  npqiMisied  him  to  return  the  mare, 

^^x^  t^  ^<^^roiaat  infused  to  do,  it  was  held  that  the 

sN>fiftXr*.-t  K^  v^;;irft  ii  on  payment  of  £12  was  not  a  dis- 

V*'  -**^?  T^  i'«^^.4  JC.4     S«;  22L.  J.Q.R  401;  OTer- 
^'  •^^^  raling  Hart  v.  SatOey,  3  Camp. 


v>^  4,>^KW  T.  I.^,  l{k  Kjuj^  §03.   SmU  V.  EeM,  8  Bxch. 

v^>^  4  M,  A  5n\  :i:?;  ftedwe  814;  HoHy.  Bmh,  B.  B.&E. 

K.Mii^  T,   a-^-^^v^,  *  R  A  4M:  27  JU  J.  Q.  B.  271 ;  OuMock 

X\\.  Xv-,  /vi^w^  T.  iWM^  T.  JBMmmois  1  B.  a  S.  299;  30 


i'   M.  A   »\  t;.V;    i^,^»u-  T.     L.J.  Q.B.261. 

^  W^>Nr,  t^  ^^  R  44w^;  A-.»r^»*  (O  Smith  y.  Euds<m,  6  B.  & 

V  riK \iN*,  u  >i.  .t  w.  err;    s, 4Si;  S4 l.  J.  q.  b.  145. 
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tmct  contract  of  sale^  bat  one  of  the  conditionB  of  the     Chap.  IV. 
original  sale  to  the  defendant^  and  that  the  delivery  of 
the  mare  to  the  defendant  took  the  whole  agreement  out 
of  the  statute,  so  as  to  enable  the  plaintiff  to  sue  the 
defendant  for  the  refusal  to  return  it.  (a) 

Where  goods  have  been  delivered  by  the  vendor  and  Disputed 
accepted  by  the  vendee,  that  is  evidence  of  the  existence  aooeptanoe. 
of  a  contract  between  the  parties.  There  may,  however, 
be  terms  of  the  contract  which  may  be  disputed,  and 
these  are  questions  of  tact  to  be  determined  by  the  jury. 
Thns,  where  the  plaintiffs  sold  a  piano  to  the  defendant, 
and.  delivered  it  to  the  defendant,  who  kept  it,  but 
refused  to  pay  for  it,  alleging  that  it  was  delivered  upon 
an  agreement  that  it  should  remain  as  security  for  the 
payment  of  certain  outstanding  bills  which  he  had  dis- 
counted for  the  plaintiff,  it  was  held  that  there  was  a 
sufficient  acceptance  within  the  statute,  and  that  parol 
evidence  was  admissible  to  show  the  terms  of  the  bar- 
gain. (6) 

The  statute,  it  will  be  seen,  requires  that  the  goods  Diatmctioii 
shall  be  accepted  €md  received,  and  it  is  important  to  re-  «i|^!^ttnce  " 
member  that  acceptance  and  receipt  are  distinct  matters,  *"*  **reoei^t," 
for  there  may  be  a  constructive  acceptance  of  goods 
without  receipt,  and  there  may  be  an  actual  receipt  of 
goods  without  acceptance,  (c) 

The  test  for  determining  whether  there  has  been  an  Test  of  acoep- 
actual  receipt  by  the  vendee,  that  has  been  laid  down  in  oeipt  whether 

vendor's  lien 
remains. 

(a)  WUUofM  V.  BtirgeM,  10  (c)  See  Oastle  v.  Sworder,  6 

A.  &E.  499;  and  see  OoUis  v.  H.&N.833;  MarvinY.  Wallace, 

Bothamley,  7  W.  B.  87.  6  B.  &  B.  726 ;  25  L.  J.  Q. 

(5)  Tarnhinson  v.  Siaighi,  17  B.  869 ;   and  Smith  v.  Eudion, 

C.  B.  697 ;    25  L.  J.  0.  P.  6  B.  &  S.  431 ;  34  L.  J.  Q.  B. 

85.  145. 


l^. 


or  RAUBS. 


^  Ti  ingizR  idifidKr  llie  TOidor  baa  puied 
III  inf  T'^flBKLOL  of  xbe  roodB,  lad  phoed  them  under 
JL  of  -nut  iniB±amr, »  as  to  deprire  hiniflelf  of 
of  JUL.  lor  s  io^  at  die  Teodor  retains  Us 
ii££  -nan  on  be  bo  leoeqit.  In  Baldey  t. 
-  4.  S  jT-PTL  V  ^  9Ki£ :  **'  Upon  a  sale  of  specific 
t  f  r  a  siwyTTi:  innr.  l-j  pntbig  with  the  poaBessioiL 
zLsr  zmr&  -wisl  hs  iicK.  Ike  statote  contemplates 
a  -paruLT  ^vxx  iiif  paaHBBiaD;  and,  therefore,  as 
i^ix  ar  Titf  9flj£r  jLUBuiLa  his  oontrol  over  the  goods  so 
B»  XI  ^^itoL  i:&  rwiy.  iif  imieBtB  die  vendee  from  accept- 
?*!»:^srrizir  lUSL  as  kit  own  within  the  meamng 


All* 


«* 


IT  i:tf  5 


*>'^  =  ^r^iH!L  xr.>:^  Kv^  a^rvadj  in  tlie  possession  of  the 

^f!nS^  1.:  zia  TTTTif  of  wLa-j  ii  is  a  question  of  fiict  for  the 
/ir^  7  ~  r.-msias'  wiia2»£r  ke  lias  so  dealt  with  them  since 
^rf  &a±f  w  %:  aiyw  latax  ke  ooBsidered  himself  to  be  the 
Irns.  wiisv  ^x»ds  of  the  jdaintiff  were  in  the 
"$   tiKn£>   ire  iLe  pmpuao  of  being  sold  bj 
^  £':5iTi.TCTT  frr  Qie  nilaintifr,  and  the  defendant  told 
^if  Ti';tr^-f  infcs  ^    iefieadant)  would  take  them  him- 
^  <f  jc  a  TCTscif  xbcs  aaaed,  and  the  defendant  sold  them 
x^  Sk  ii:r*i  narrr.  asi  after  that,  in  a  written  account 
CTcrrvin  ^cT^ensii  tc  1M  plaintiff,  debited  himself  with  the 


^y^ 


\ 


£  K  ^  C  *4 :  5P.*  R.     pard^  10  Kng.  101 ;    BiU  t. 

Bameuiy9M.AWAl;  Aeraman 
^^^  Ard  3W  F.-«v  ▼.  Fiw^,      T.  Morriee,  8  C.  R  449;  Moriiyn 


-^  K  A   JLli,  .^  :   T^pf^  T.      T.  TMett,  15  Q.  B.  428;   19 L. 
-*•.->-<  A.  ^  R  *  Aid  ^^;     jr.Q.R382;  Holmes y,Hoildfu, 


^  ^-Tv-^T,  r,^«»V.  $  R  *  Aid.  9  Exch.  756;    23  L.  T.  70; 

vS:v<  ;  ri .;  or  T.  i?mre:.\  2  R  4  Castle  v.  SuwrdeTy  6  H.  4  N. 

O.^U.  Kt^>wT.  irai,^«,2R*  833;   30  L.  J.  Ex.  310 ;  C^mch 

O.  ^4;: ;  >\,cl  T.  Ci?in^im»  9  R  T.  BoUnson,  1  B.  A  S.  308 ;  30 

^'^  ^\    s  : ;    if.KVrVy  r.  Shep^  L.  J.  Q.  B.  264. 
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price  of  the  goods  as  ''  sold/'  not  adding  to  it  for  whom.  Chap.  iv. 
it  was  argaed  that  statute  could  not  be  satisfied  in  the 
case  of  one  at  the  time  of  the  bargain  possessed  of  the 
goods,  inasmuch  as  that  circumstance  prevented  them 
from  being  deUvered  to  him,  or  actually  received  by  him, 
in  virtue  of  the  sale.  But  Lord  Denman,  C.J.,  said: 
'*We  have  no  doubt  that  one  person  in  the  possession  of 
another's  goods  may  become  the  purchaser  of  them  by 
parol,  and  may  do  subsequent  acts,  without  any  writing 
between  the  parties,  which  amount  to  acceptance;  and 
the  effect  of  such  acts,  necessarily  to  be  proved  by  parol 
evidence,  most  be  submitted  to  the  jury/'  (a)  And  in  a 
subsequent  case  Alderson,  B.,  said:  ''No  doubt  can  be 
entertained,  after  the  case  of  Edan  v.  Dudfieldf  which  was 
well  decided  by  the  Court  of  Queen's  Bench,  that  this  is 
a  question  of  fact  for  the  jury,  and  that  if  it  appears  that 
the  conduct  of  a  defendant,  in  dealing  with  goods  already 
in  his  possession,  is  wholly  inconsistent  with  the  supposi- 
tion that  his  former  possession  continues  unchanged,  he 
may  properly  be  said  to  have  accepted  and  actually  re- 
ceived such  goods  under  a  contract,  so  as  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Frauds ;  as, 
for  instance,  if  he  sells  or  attempts  to  sell  goods,  or  if  he 
disposes  absolutely  of  the  whole  or  any  part  of  them,  or 
attempts  to  do  so,  or  alters  the  nature  of  the  property  or 
the  like."  (fe) 

The  acceptance  and  receipt  by  the  vendee  of  a  de-  Receipt  by 
livery  order  or  dock  warrant  is  not  STifficient  acceptance  ofdeiiye^ 
and  receipt  until  the  warehouseman  or  dock-keeper  has  ^^Jmt.     *^ 
accepted  the  order  or  warrant,  and  has  agreed  to  hold 
the  goods  for  the  vendee.    And  the  delivery  order  or 

(a)  Edan  v.  DudfieU,  1  Q.  B.  (h)  Idllywhite  v.  Deverew, 

302-306.  15  M.  &  W.  291. 
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warrant  may  be  countermanded  before  it  haa  been  ac- 
cepted by  the  warehouseman  or  dock-keeper,  (a)  But 
after  such  acceptance^  the  warehouseman  or  dock-keeper 
becomes  the  agent  of  the  vendee,  and  there  is  a  complete 
constructive  delivery  to  him.  (6) 

Where,  on  the  sale  of  wine  in  the  warehouse  of  the 
London  Dock  Company,  a  delivery  order  was  given  to 
the  vendee ;  it  was  held  that  the  acceptance  of  the  de- 
livery order  by  the  vendee  was  not  an  actual  acceptance 
(receipt  ?),(c)  the  Court  saying :  ''  There  could  not  have 
been  any  actual  acceptance  of  the  wine  by  the  vendee 
until  the  dock  company  accepted  the  order  for  deUvery, 
and  thereby  assented  to  hold  the  wine  as  the  agents  of 
the  vendee.  They  held  it  originally  as  the  agents  of  the 
vendors,  and  as  long  as  they  continued  so  to  hold  it  the 
property  was  unchanged.  It  has  been  said  that  the 
London  Dock  Company  were  bound  by  law,  when  re- 
quired, to  hold  the  goods  on  account  of  the  vendee.  That 
may  be  true,  and  they  might  render  themselves  liable  to 
an  action  for  refusing  so  to  do,  but  if  they  did  wrongfully 
refuse  to  transfer  the  goods  to  the  vendee,  it  is  clear  that 
there  could  not  then  be  any  actual  acceptance  of  tiiem  by 
him  until  he  actually  took  possession  of  them.(€l) 

So  where  goods  were  sent  to  a  shipping  agent  of 
the  plaintifFV  in  London,  who  received  them  and  ware- 


(a)  Laehington  v.  AtherUmj  7 
M.  A  Ghr.  360;  8  S.  0.  (N.  E.)  42. 

(h)  Peanon  v.  Dawionf  E.  B. 
&E.456;  Harmon  Y.  Anderson, 
2  Camp.  243;  Dickemon  v. 
Ma/rrow,  14  M.  &  W.  713. 

(c)  See  Blackburn  on  Sales, 
29 ;  Benjamin  on  Sales,  2nd  ed. 
133. 


(d)  Benida  v.  Bum,  3  B.  A 
C.423;  By.&M.  107;  5  D.  & 
B.  284.  See  also  Harmon  t. 
Andenon,  2  Gamp.  243 ;  Luau 
V.  Dorrien,  7  Taunt.  278;  BiU  v. 
Bameni,9K.&W. 36;  Laehimg' 
ton  V.  Aiherton,  7  M.  &  Gr.  360; 
8  So.  (N.  B.)  42;  Woodley  v. 
Coventry,  2  H.  &  C.  164. 
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houBed  them  with  a  wharfinger^  informing  the  defendant     Crap.  IV. 

of  their  anival,  and  the  wharfinger  handed  to  the  ship- 

ping  agent  a  deliyerj-warrant  whereby  the  goods  were 

made  deliverable  to  him  or  his  assignees  by  indorsement^ 

on  payment  of  rent  and  charges,  and  the  agent  indorsed 

and  delivered  the  warrant  to  the  defendant,  who  kept  it 

for  several  months,  and,  notwithstanding  repeated  appli* 

cations,  did  not  pay  the  price  of  or  charges  npon  the 

goods,  nor  return  the  warrant,  but  said  he  had  sent  it  to 

Ilia  solicitor,  and  that  he  intended  to  resist  payment,  for 

that  he  had  never  ordered  the  .goods,  and  that  they 

would  remain  for  the  present  in  bond.     It  was  held  on 

the  authority  of  BeniaU  v.  Bum,  supra,  that  though  there 

was  evidence  of  acceptance  there  was  none  of  receipt,  (a) 

Goods  in  the  possession  of  a  third  person  may  be  Poflflesaon 
delirered  by  the  vendor  allowing  the  vendee  to  take  yen^.^ 
possession  of  them,  and  to  perform  acts  of  ownership, 
though  they  are  not  actually  removed.  Thus,  where 
trees  on  the  land  of  a  third  person  were  sold,  the  vendee 
to  have  the  power  of  removing  them  when  he  pleased, 
and  the  vendee  performed  acts  of  ownership  over  them,  it 
was  held  that  the  transfer  of  the  whole  was  complete,  {b) 

It  is  not  necessary,  in  order  to  constitute  a  valid  re-  Goodi 
ceipt  of  goods  within  the  statute,  that  they  should  be  ^ot^  from 
removed  fipom  the  possession  of  the  vendor;  "though  J^J^'®"®^ 
the  goods   remain  in  the  personal   possession  of  the 
vendor,  yet  if  it  is  agreed  between  the  vendor  and  the 
vendee   that  the  possession  shall  thenceforth  be  kept 

(a)  Farina  v.  Home,  16  M.  2  Man.  &  Gr.  650;   Oodii  v. 

A  W.  119 ;  and  see  MereMh  v.  Bote,  17  G.  B.  229. 

Meigh,  2  E.  &  B.  86^ ;  22  L.  J.  (h)  TamUy  v.^Wner , 2  Bing. 

Q.  B.  401 ;    Bea/rle  v.  Keevee,  2  (N.  G.)  151 ;  and  see  Oooper  v. 

Esp.  598 ;  SaUer  v.  WooUame,  BiU,  3  H.  &  G.  722. 
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not  as  vendor^  bat  as  bailee  for  the  pnichaser,  the  right 
of  lien  is  gone^  and  then  there  is  a  sufficient  receipt  to 
satisfy  the  statute/' (a) 

In  GhapUn  v.  Sogers, {b)  the  fiict  that  the  vendee  of  a 
stack  of  hay  had  re-sold  part  of  it  to  a  third  party,  who 
had  taken  away  sach  part,  was  held  to  be  sofficient  to 
prove  that  the  hay  had  been  received  by  the  pmcfaaser, 
though  he  had  not  attempted  to  remove  it  firom  the 
vendor's  premises. 

In  Elmore  v.  Stone  {c)  it  appesred  that  the  plaintiff,  a 
livery-stable  keeper,  sold  horses  to  the  defendant,  who 
told  him  that  he  (the  plaintiff)  must  keep  the  horses  at 
livery,  whereupon  the  latter  removed  them  firom  his  sale- 
stable  to  his  liveiy-stable,  and  there  kept  them  at  liverj. 
It  was  held  that  firom  that  time  the  plaintiff  possessed 
the  horse,  not  as  owner,  but  as  any  other  livery-stable 
keeper  might  have  them  to  keep. 

In  Marvin  v.  WallU,  {d)  the  plaintiff  sold  a  horse  to 
the  defendant  by  verbal  agreement.  The  bargain  was 
for  immediate  delivery,  but  the  plaintiff  requested  the 
defendant  to  lend  him  the  horse,  and  by  the  defendanf  s 
consent  kept  it  for  a  short  time.  Afterwards  the  de- 
fendant refused  to  take  the  horse.  It  was  held  that  there 
was  an  acceptance  of  the  horse  within  the  statute.  («) 


(a)  OuBCLck  V.  Eohimon,  1  B. 
&  S.  a08,  per  Blackbom,  J. 

(h)  1  East,  192;  and  see 
MarthaU  r.  Qreen,  L.  B.  1  C. 
P.  D.  36. 

(e)  1  Taant.  458;  and  see 
J<icoh$  v.  Latimrj  2  Moo.  &  P. 
205. 

{d)  6  E.  &  B.  726. 

(e)  And  see  MarHn  v.  Beid, 


11  C.  B.  (N.  S.)  730  ;  31  L.  J. 
C.  P.  126  ;  Beaumoni  t.  Bren- 
geri,  5  C.  B.  301.  These  cases 
show  that  if  the  bargain  is 
complete,  the  fact  that  goods 
remain  in  the  possession  of  the 
vendor  will  not  prevent  him 
from  proving  that  they  have 
been  actually  received.  Bat 
there  cannot  be  an  actual  re- 
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In  Tempest  y.  FUzgerald,{a)  the  defendant  in  Augnst  Chap.  iv. 
agreed  to  pnrchaee  a  horse  at  the  price  of  45  gnineaB, 
and  to  fetch  it  away  in  September.  The  parties  under- 
stood it  to  be  a  ready-money  bargain.  The  defendant 
returned  on  the  20th  September.  He  then  tried  the 
hone,  and  his  servant,  at  his  direction,  made  some  altera- 
tion in  the  harness.  The  defendant  then  asked  that  the 
hcffse  might  remain  in  the  plaintiff  ^s  possession  for  another 
week,  at  the  end  of  which  he  promised  to  fetch  it  away 
and  pay  the  price.  The  horse  died  before  the  defendant 
paid  the  price  or  took  it  away.  It  was  held  that  there 
bd  been  no  acceptance,  upon  the  ground  that  the  de- 
fendant had  no  right  of  property  in  the  horse  until  the 
price  was  paid,  and  that  until  then  he  could  not  exercise 
any  acts  of  ownership.  (6) 

Again,  in  Carter  v.  Tou8sainty{c)  the  plaintiffs,  who 
were  fiurriers,  sold  to  the  defendant  a  race-horse,  which  at 
the  time  of  the  sale  required  to  be  fired ;  this  was  done 
with  the  approbation  of  the  defendant  and  in  his  pre- 
sence; and  it  was  agreed  that  the  horse  should  be  kept 
bj  the  plaintiffii  for  twenty  days  without  any  charge 
being  made  for  it.  At  the  expiration  of  the  twenty  days 
the  honse  was,  by  the  defendant's  directions,  taken  by  a 
8er?ant  of  the  plaintiffs  to  a  certain  park  for  the  purpose 
of  being  turned  out  to  grass  there.  It  was  there  entered 
in  the  name  of  one  of  the  plaintiffs,  which  was  also  done 
bj  the  direction  of  the  defendant,  who  was  anxious  that 
it  might  not  be  known  that  he  kept  a  race-horse.    It  was 

ceipt  by  the  vendee  bo  long  as  (a)  3  B.  &  Aid.  680. 

the  goods  continue  in  the  pes-  (b)  And  see  HolmeM  v.  Ho«- 

Ksgion  of  the  seller  as  unpaid  hitu,  9  Ezch.  753 ;  23  L.  T.  70. 

Tendor;  Ousack  t.  Bohimon,  1  (c)  5  B.  &  Aid.  855. 

B.  &  S.  308,  per  Blackburn,  J. 
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Cbap.  IV.  held  that  there  had  been  no  acceptance,  as  the  yendor 
was  not  compellable  to  deliver  the  horse  nntil  the  price 
was  paid ;  though  if  it  had  been  sent  to  the  park  and 
entered  in  the  defendant's  name  by  his  directions,  ihat 
would  have  been  an  acceptance. 

In  Castle  y.  8worder,{a)  the  plaintiflFs,  wine  and  spirit 
merchants,  kept  a  bonded  warehouse,  where  thej  took  in 
other  persons'  goods  as  well  aa  their  own,  charging  ware- 
house rent.    Of  this  warehouse  the  plaintifft  had  one  key 
and  the  custom-house  officer  another.     The  defendant 
agreed  to  buy  of  the  plaintiffs  two  puncheons  of  ram, 
which  were  to  remain  in  bond  till  wanted,  the  defendant 
to  haye  six  months'  further  credit.     The  plaintiflfe  sent 
the  defendant  an  inyoice  describing  the  puncheons  bj 
marks  and  numbers,  with  the  words  ''  free  six  montbB," 
which  was  explained  to  mean  that  they  might  remain  in 
the  plaintiffs'  warehouse  without  charge  for  six  months. 
The  plaintiffs  entered  in  the  rum-book  of  their  warehoose 
the   puncheons  of  rum  as  sold  to   the  defendant,  and 
proyed  that  after  the  entry  they  had  no  power  to  get  the 
goods  out.     The  rum  remained  in  the  warehouse  for  two 
years,  during  which  time  the  defendant  on  seyeral  occa- 
sions asked  the  plaintiffit  to  take  back  the  goods  or  bay 
them  of  him.     It  was  held  that  there  was  eyidence  to  go 
to  the  jury  that  the  character  in  which  the  plainti£b  held 
the  goods  was  changed,  and  that,  if  they  held  as  waie- 
housemen  for  the  defendant,  there  was  eyidence  of  an 
acceptance  and  receipt  of  the  goods  by  the  defendant  to 
satisfy  the  statute. 

The  deliyery  of  goods  by  the  yendor  to  a  common 
carrier  for  the  purpose  of  transmission  to  the  yendee 
may,  in  the  absence  of  any  special   arrangement,  and 

(a)  6  H.  &  N.  828  ;  30  L.  J.  Ex.  310. 


Delivery  of 
goods  to  a 
carrier  may 
be  delivexy 
to  Tendee. 
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where  the  contnract  is  otherwise  bindings  amount  to  a  de-     Chap.  IV. 
ivery  to  the  vendee,  so  as  to  vest  the  property  in  the 
goods  in  him,  and  in  the  case  of  loss  or  damage  he  will 
be  the  proper  person  to  bring  an  action  against  the 
earner,  (a) 

Upon  an  executory  contract  for  the  delivery  of  goods  EzMmtorj 
periodically,  which  is  void  under  the  statute  for  want  ^ecuted!^'  ^ 
of  writing,  the  vendor  may  sue  for  goods  actually  de-^ 
liYered.(b)      The  claim  in  such  a  case  is  not  upon  the 
terms  and  footing  of  the  contract,  but  upon  a  quantum 
memU,  (c) 

The  payment  of  earnest  money,  however  small  the  Payment  of 
stiin,  vests  the  property  in  the  goods  sold  in  the  pur^ 
chaser,  (d)  The  money  must  be  handed  over  to  the  pur- 
chaser. ^Thus,  where  the  purchaser  drew  the  edge  of  a 
shilling  over  the  hand  of  the  vendor,  and  returned  the 
money  into  his  own  pocket,  which  in  the  north  of  Eng- 
land is  called  "  striking  off  a  bargain,^'  it  was  held  that 
this  was  not  sufficient,  (e)  I£  a  bargain  is  made  and 
earnest  given,  without  an  express  agreement  that  pay- 
ment is  to  be  made  at  a  certain  time,  the  money  must  be 
paid  before  the  goods  can  be  removed,  and  a  demand  of 

(a)D£uoMy.P6dk,8T.B,3dO;  (b)  Maoar  v.  Pyne,  3  fiing. 

Froffono  y.  Long,4iB. &  C* 219;  285. 

DuUim  ▼.  Solomonton^  3  B»  &  (e)    Earl    of    Fahnouih    y^ 

P.  584 ;  Johmon  y •  Dodg$on,  2  Thomat,  1  Gr.  &  M.  109 ;   see 

M.  ft  W.  653 ;  Ihmiop  r.  Lam*  farther  as  to  partly  ezecated 

b^rt^  6  G.  A  F.  600 ;  Normcm  v.  contracts,  ante,  p.  156. 

PhilUpi,  WML  &W.  277  i  WaU  {d)  BlaJcey   v.    DkuddU,    2 

T.  Baker^  2  Ex.  1 ;  MeredUh  v.  Gowp.  66i;  Bach  v.  Owen,  5  T. 

Meigh,  2  E.  ft  B.  364 ;   HaH  v.  B.  409;    OoodaU  y.  SkeUon,  2 

Bu$h,  K  B.  ft  E.  494;  27  L.  J.  H.  Bl  316. 

Q.  B.  271 ;  Oiuack  y.  Bohimon,  (e)  Blefihimop  y.  Olafftan,  7 

1  B.  ft  S.  299;  8mUh  y.  HwUon,  Taunt.  597. 
6  B.  ft  S.431 ;  34  L.  J.  Q.  B.  145. 


J^i  -r^_>_'*  "VL    ly 
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'iebc,  .ami  ▼iule  x  rsnanxed  ine  aoid  Vrrn  goods  \ff  8un|de 
oc^  <ir  memfirMntom  in.  wcLinir  of  die  bangauL.    FM  of 


to  IT)  ixL  psrs  pftjraieiES  bj  ^&e  A  fi^iilint  to  kim,  bfot  no 
actotti  paymens  cf  mcaef  wsb  made  bj  ciAcr^  nor  was 
any  receipt  girca  br  die  dpfrmtant  for  Ae  plomtiff's 
debt  to  bm.  Tbe  goods  wvre  snpplkd  to  the  defendant, 
wbo  retaned  tbem  ae  injEsrior  to  aample^  and  the  jmy 
foimd  that  he  had  nrrer  accepted  them.  It  was  held 
that  ncfthiiig  had  been  girea  in  pari  of  payment  to  make 
the  cantnc^  binding  on  tibe  pardba8er.(d) 

(a)  Lamgjofd^.  Tyler,  6  Mod.  (i2)  And  see  Hart  v.  Noih, 

102.  2C.1LAK  337;  5  Tyr.  955; 

(2r)   Ih.  and  tee  Blakey  t.  Hooper  v.  S<«p&«M,  4  A.  &  E. 

DiiudalSf  2  Goirp.  664.  71 ;  and  eee  farther  Benj.  on 

(c)  16  11  d^  W.  302.  Salea,  2nd  ed.  143. 


^fw^i^ 


CHAPTER  V. 
THE   MEMORANDUM   OR  NOTE   IS  WEITDIO. 

fiOTH  the  fourth  and  seventeenth  sections  of      ch^ip.  V. 

the  Statute  of  Franda  nae  the  words  "  Me-  jjiu^j!^^ 
I  morandam  or  note  in  writing,"  to  indicate  fo^Jt^J?" 

the  means  by  which  contractB  are  to  be  an-  >eTeDteeDdi 
thenticated.  The  wording  of  the  two  sections  in  other 
respects  is  slightly  different.  The  words  of  the  fonrth 
section  are :  "  Unless  the  agreement  on  which  such 
ac^n  shall  be  brought,  or  some  memorandom  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  therennto  by 
Um  lawfolly  anthorized."  Those  of  the  seventeenth  are : 
"  Except  that  some  note  or  memorandmn  in  writing  of 
the  said  bargain  be  made,  and  signed  by  the  parties  to 
be  chained  with  gnch  contract,  or  their  agents  therennto 
Iswfblly  authorized."  The  meaning  of  the  two  sections 
is  sabetantially  the  aame,(a)  but  this  distinction  has  been 
drawn ;  that  if  the  memorandum  states  all  that  is  to 
be  done  by  the  party  to  be  charged,  that  is  sofScirait 
within  the  seventeenth  sectioii,  though  not  enough  to 
make  a  valid  agreement  in  cases  within  the  fourth  sec- 
tion, (h) 

(a)  Ktmeorthy  v.  Sehnfield,  2  (b)  Sari  t.  SowrdiUon,  1  0. 

B.  &  0.  9*7.  B.  (N.  S.)  188  i  2«  L.  J.  C.  P. 
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Chap.  V. 

Consideration 
must  appear. 


Distinction 
between  eyi- 
dence  of  o(m- 
tract  and  of 
compliance 
with  statute. 


Requisites  of 
memorandum. 


The  consideration  must  appear  expressly^  or  by  im« 
plication^  in  the  memorandiun.(a) 

In  Egerton  v.  Mdttkew8,{b)  no  consideration  appeared 
on  the  memorandum^  bat  the  consideration  was  implied 
from  the  nature  of  the  transaction,  (e) 

There  is  a  distinction  between  evidence  of  a  contract, 
and  evidence  of  a  compliance  with  the  Statute  of  Frauds. 
The  effect  of  that  enactment  is,  that  although  there  is  a 
contract,  which  is  a  good  and  valid  contract,  no  action 
can  be  maintained  upon  it,  if  made  by  parol  only,  unless 
there  be  a  note  or  memorandum  in  writing  of  the  con- 
tract signed  by  the  party  to  be  charged.  In  the  case  of 
a  written  contract  the  statute  has  no  application.  In  the 
case  of  other  contracts  the  compliance  may  be  proved  by 
part  pajment,  or  part  deUveiy,  or  memoiBadam  in 
writing.  Where  a  memorandum  in  writing  is  to  be 
proved  as  a  compliance  with  the  statute,  it  differs  firom  a 
contract  in  writing,  in  that  it  may  be  made  at  any  time 
after  the  contract  if  before  action  commenced,  (d) 

The  memorandum  or  note  in  writing,  in  order  to 
satisfy  the  statute,  must  contain  the  names  of  the  parties, 
the  subject  matter  of  the  contract,  its  terms,  and  the 
consideration,  not  necessarily  in  one  document,  but  these 
conditions  may  be  satisfied  by  reference  to  several  docu- 


78;  Egerton  v.  Matthewt^  6 
East,  907;  Laythoarpy.Btyanl, 
2  Bing.  (N.  G.)  735 ;  Hinde  v. 
WkUehoute,  7  East,  558 ;  Bailey 
V.  Sweetingy  9  0.  B.  (N.  S.) 
843. 

(a)  Wain  v.  WarUers,  5  East, 
10. 

(b)  6  East,  307. 


(e)  See  as  to  the  exception 
in  fifcvonr  of  guarantees,  ante, 
p.  79. 

(d)  BaOey  v.  SumUng,  9  G. 
B.  (N.  S.)  859,  per  WUliams,  J. ; 
Sievewright  v.  ArMhald,  17  Q. 
B.  107,  per  Erie,  J. ;  and  see 
Eidgtvay  v.  TFWiam  6  H.  L. 
305,  per  Lord  Wensleydale. 
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mente,  so  long  as  it  is  not  needful  to  adduce  parol  evidence      Chap.  V. 
to  connect  them  with  one  another,  (a) 
It  must  have  been  made  before  action  broafirht.(&)  Memor«ndum 

.  o        V  /  must  hare 

It  IS  not  necessary  that  it  should  be  contemporary  b^eninMle 
with  the  agreement^  bat  it  is  sufficient  if  it  has  been  ^^^  ^^^  ^ ' 
made  at  any  time  and  adopted  by  the  party  afterwards,  ooDtempomry 
and  then  anything  under  the  hand  of  the  party  express-  ^^^^ 
ing  that  he  had  entered  into  the  agreement  will  satisfy 
the  statute,  which  was  only  intended  to  protect  persons 
from  having  parol  agreements  imposed  on  them,  (c) 

The  act  does  not  require  a  very  exact  note  of  the  nor  very 
contract.    The  words  are :  ''  Some  note  or  memorandum 
in  writing/'  such  a  note  as  merchants  in  the  hurry  of 
business  may  be  supposed  to  use.  {d) 

Where  the  contract  is  one  which  imposes  the  perform-  Mutuality 
ance  of  mutual  recurring  acts  and  services  firom  time  to  requJaite. 
time  on  the  parties,  both  must  be  bound  by  the  contract, 
or  neither  can  be  made  liable  upon  it,  except  in  respect 
of  acts  done  and  services  actually  rendered.(e) 

Where  a  servant  contracted  by  writing  to  work  for  A 
in  his  trade,  and  for  no  other  person,  during  twelve 
months,  and  so  on  for  twelve  months,  until  he  should 


(a)  See  Layihoarp  v.  Bryatii, 
2  Bing.  (N.  C.)  742. 

(()  BtU  V.  BamefU,91iL  &W. 
36;  Friekerv.  Th(mlin§an,l  liL 
&  Or.  772  ;  Oitmon  v.  HoUand, 
L.  B.  1  O.  P.  1. 

(c)  Shippey  v.  D^rmon,  5  Esp. 
193,  per  Lord  Ellenboroagh; 
Tawney  v.  Orcwiher,  3  Bra  G.  0. 
161, 318 ;  Bradford  v.  Botdtton,  8 
Ir.  C.  L.  B.  (N.  S.)  468 ;  Bailey 
▼.  Sioeeiing,  9  G.  B  (N.  S.)  857. 


(d)  Acehai  v.  Levy^  4  M.  & 
Sa  220;  10  Bing.  376,  per 
Tindal,  G.J. ;  and  see  Oibton  v. 
EoUand^L,  B.1G.  P.  L 

(0)  Add.  on  Gontr.  7th  ed. 
158;  Haddeidon  Oat  Oo,  v. 
Eatlewcod,  6  G.  B.  (N.  &)  230 ; 
and  see  OoUia  v.  Boihamley,  7 
W.  B.  87;  8ouch  v.  StroM- 
bridge,  2  G.  B.  808 ;  15  L,  J. 
(G.  P.)  172. 
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Cbap.  V.  gi^o  notice  of  quitting,  and  the  memorandain  was  not 
signed  by  A,  it  was  held  that  the  agreement  was  inyalid 
for  want  of  mntoality.  (a) 

It  is  not  neceasary  that  the  memorandum  should  be 


dnmed  to'  made  between  the  parties  to  the  contract  only,  but  it  may 
^^^'  be  addressed  to  a  third  person.  Thus,  letters  addressed 
by  the  person  to  be  charged  to  a  third  party  may  be 
snfficient  to  bind  the  sender  if  they  either  contain,  or 
refer  to  docmnents  which  contain  the  terms  of  the 
agreement.(b) 

In  Oibson  v.  Hdnand,{e)  a  letter  signed  by  the  party  to 
be  charged,  written  to  his  own  agent,  referring  to  letters 
of  the  agent,  stating  the  terms  npon  which  the  latter  had 
made  a  contract  on  his  behalf  with  the  other  party  for 
the  purchase  of  goods,  waa  held  to  be  a  sufficient  note  or 
memorandum  of  the  bargain  to  satisfy  the  statute. 

So  where  a  guarantee  was  addressed  by  the  defendant 
to  the  plaintiff's  attorney,  it  was  held  that  the  plaintiff  waa 
entitled  to  the  benefit  of  it.(d)  And  a  guarantee  ad- 
dressed to  one  of  several  partners  in  a  firm,  will  enure 
for  the  benefit  of  all,  if  the  partner  to  whom  it  is  ad- 
dressed does  not  carry  on  any  separate  business,  or 
if  there  is  evidence  that  it  was  given  for  the  benefit  of 
aU.(6) 

Alteration  in         A  material  alteration  in  a  contract,  after  the  agree* 

memonmdom. 

r 

(a)  Syheg  V.  Dixon,  9  A  &      Th<ma$,  3  M.  A  K  353;  Goftd- 
K  693.  tom  V.  Fieldfing,  4  D.   Ill  G. 

(b)  8mUh  V.  Waiion,  Bunh     90. 

55  ;   Welfcrdv.  BetuMf,  3  Atk.         (e)  L.  R  1 C.  P.  L 

503 :   1  Yea.  6 ;   1  Wils.  118 ;         (d)  Baimian  v.  FhUlips,  15 

Ooohe  ▼.  Tamim,  2  Ana.  420 ;  East,  272. 

LongfeUow  ▼.  WiUicm$f  Feake         (e)  WalUm  ▼.  Dodson^  3  G. 

Add.  Gas.  225 ;  Boss  v.  Cuwyng*  &  F.  162  ;   GarreU  y.  Handley, 

hame,  11  Yea.   550 ;    Owen  v.  4  E  &  G.  664. 
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ment  is  entered  into,  without  the  consent  of  the  other  Chap.  v. 
party  to  the  contract^  annuls  the  instrument,  so  as  to 
preclude  the  party  making  the  alteration  from  reooyering 
upon  the  contract  evidenced  by  the  instrument  so  altered 
by  him.(a)  Thus,  the  affixing  a  seal  to  a  guarantee  so  as 
to  give  it  the  appearance  of  a  deed,  (6)  and  the  addition 
of  words  to  a  sold  note  which  would  make  it  import 
that  the  goods  sold  were  to  be  of  the  vendor's  own 
manu{actnre,(e)  have  been  considered  such  material  alter- 
ations as  to  invalidate  the  contract. 
Bat  where  a  mortgagor  executed  a  mortgage  deed  to  Fiiiine^  blanks 

in  ft  deed 

A  B;  the  solicitor  who  prepared  it,  and  on  the  following 
morning  A  B  filled  in  the  date  of  the  deed,  the  names  of 
the  tenants,  and  the  date  of  the  proviso  for  redemption, 
it  was  held  that  this  alteration  did  not  render  the  deed 
yoid.(<2) 

In  BlucJc  V.  Oompertsi,{e)  it  was  held  that  a  memo* 
randum  written  across  the  foce  of  a  signed  agreement 
correcting  an  error  in  one  of  its  terms,  would  bind  the 
writer  although  he  did  not  sign  it,  and  that  the  agree- 
ment thuB  corrected  was  valid  under  the  statute. 

K  when  the  verbal  contract  is  entered  into  the  parties  Price  agreed 
agree  upon  the  price  to  be  paid,  the  memorandum  must  mont  be 
state  the  price,  as  it  is  then  of  the  essence  of  the  con-  ^mozwidum. 
tract.    Thus  where,  after  a  verbal  contract  for  the  sale  of 
a  horse  for  200  guineas,  the  defendant  wrote  to  the  plain- 
tiff as  follows:   ''Mr.  Eingscote  begs  to  inform  Mr. 
Elmore  that,  if  the  horse  can  be  proved  to  be  five  years 
old  on  the  13th  of  this  month,  in  a  perfectly  satis&ctory 

(a)  PotoeU  V.  DiveU,  15  East,  (c)  MoUeH  v.  Wackerharth,  5 

29.  0.  B.  181 

(()  Davidtim  v.  Oooper,  13  (d)  Ad9ett$y.HiM8,^BeakY.BZ 

M.  A  W.  34a  («)  7  Exch.  862. 
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Chap.  V.      manner,  of  coarse  he  sliall  be  most  happy  to  take  him ;  and 
if  not  most  clearly  proved,  Mr.  K.  will  most  decidedly  have 
nothing  to  do  with  him/'  and  there  was  no  other  memo- 
randum of  the  contract ;  *it  was  held  that  the  above  letter 
was  not  sufficient,  as  the  price  constituted  a  material  part 
of  the  contract.(a)     So  where  the  defendant  agreed  to 
purchase  of  the  plaintiff  certain  goods  at  a  disconnt  of 
£5  per  cent.^  from  a  list  of  goods  with  prices  annexed, 
and  he  signed  an  order  for  the  goods  referring  to  the 
*  list,  but  not  mentioning  the  disconnt,  it  was  held  that 
the  order  was  not  a  sufficient  memorandum  within  the 
statute,  as  it  did  not  contain  the  price.(&) 
But  not  where        But  if  the  Verbal  contract  was  silent  as  to  the  price, 
a^edupon.     then  it  is  not  necessary  that  it  should  be  stated  iu  the 
memorandum,  for  a  contract  for  the  sale  of  a  commodity, 
in  which  the  price  is  left  uncertain,  is  in  law  a  contract 
for   what  the  goods  shall  be  found  to  be  reasonably 
worth.(c)     Thus,  where  the  defendant  gave  the  phun- 
tiff  an  order  as  follows :  ''  Sir  Archibald  McLaine  orders 
Mr.  Hoadley  to  build  a  new,  fashionable,  and  hand- 
some landaulet,  with  the  following  appointments,  etc., 
the  whole  to  be  ready  by  the  1st  March,  1838/'  and  no- 
thing was  said  as  to  the  price,  it  was  held  that  the  me- 
morandum was  sufficient,  Tindal,  G.  J.,  saying:  ''What 
is  implied  by  law  is  as  strong  to  bind  the  parties  as 
if  it  were  under  their  hand.     This  is  a  contract  which 
is  silent  as  to  price,  and  the  parties  therefore  leave  it  to 
the  law  to  ascertain  what  the  commodity  contracted  for  is 
reasonably  worth ; ''  and  Park,  J. :  ''  It  is  only  necessary 
that  price  should  be  mentioned  when  price  is  one  of  the 


(a)  Elmore  y.  King^ooie,  5  B.      H.  &  N.  574 ;    see  also  Kain  y. 
A  0.  683.  OW,  2  BL  <fc  C.  627. 

(6)  Goodman  v.  Griffiths,  1  (c)  Blackat.  bk.  2,  a  30. 
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ingredients  of  the  bargain ;  the  dicta  in  Elmore  v.  Eings"  Chap.  V. 
cde  are  applied  to  the  facts  of  that  case,  in  which  the 
bargain  was  for  a  specific  price,  and  it  is  admitted  on  all 
liands  that  if  a  specific  price  be  agreed  on,  and  that  price 
is  omitted  in  the  memorandmn,  the  memorandnm  is  in- 
8affici6nt/'(a) 

A  memorandnm  which  contains  the  terms  of  the  pro-  Fonnai  anee- 
posed  contract,  and  is  signed  by  the  party  to  be  charged,  prepared, 
will  bind  him,  although  the  contracting  parties  have 
agreed  that  a  more  formal  agreement  shall  be  prepared. 
Whether  the  parties  intend  to  bind  themselyes  is  a  ques- 
tion of  fiict  which  mnst  depend  on  the  particnlar  circnm- 
Btances  of  each  case.(&) 

Where  the  purchaser  of  an  estate  wrote  to  the  vendor's 
8olicitor,aaking  him  when  he  would  forward  the  agreement 
to  be  entered  into  with  the  vendor,  '^  relative  to  the  pur- 
chase I  have  concluded  with  him;''  the  solicitor  having 
a  memorandum  containing  the  terms  of  the  proposed 
agreement,  as  was  shown  by  the  evidence,  it  was  held 
that  there  was  a  sufficient  contract  within  the  statute.(e) 

Where  the  alleged  contract  was  founded  on  expres- 
sions in  a  letter  written  by  the  defendant's  agent  to  the 
intended  lessee,  to  the  e£fect  that  instructions  had  been 
given  for  the  preparation  of  the  lease  in  conformity  with 


(a)  Hoadly  v.  M*Lame,  10 
Bmg.482;  4M.a^  Sa340;  and 
see  Acebal  v.  Levy,  10  Bing.  376; 
4M.&Sc«217;  Joyce  Y,8wa/nn, 
17  0.  a  (N.  S.)  84  ;  Jehoroft 
T.  Motrin,  4  M.  &  Ghr.  451; 
Valpy  T.  Otbeon,  4G.  R  864. 

(h)  Oh^  Y.  Comber,  3  S wanst. 
423  (n.) ;  Fowle  v.  Freeman,  9 
Ves.  361 ;   Card  v.  Jagray,  2 


Sch.  &  Let  374;  Thomae  v. 
Bering,  1  Keen,  741 ;  Qibbini 
v.  North  EoMtem  Metropolitan 
Aiylvm,  11  Bear.  1 ;  Ohinnoek 
v.  Marchioneee  of  Ely,  4  De  G. 
J.  &  S.  646. 

(c)  Morgan  v.  Holford,  1  S. 
A  G.  101 ;  and  see  Croul&y  y. 
Maycoch,  L.  B.  18  Eq.  180. 
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Chap.  V.      terms  arranged^  specific  performance  was  refused,  no 

agreement  having  been  actoally  signed,  (a) 

What  is  It  is  not  nccessaiy  that  the  agreement  shonld  contain 

deiicriptioQ       a  Ycry  precise  description  of  the  property  to  be  sold,  as 

o  propertj.      -pg^^  evidence  is  admissible  for  identification.(&)    ''  Facta 

existing  at  the  time  of  making  the  agreement  may/'  said 
Wigram,  Y.C,  '^  be  admissible  to  assist  the  Court  in  de- 
termining the  meaning  of  the  language,  an  act  done  or 
letter  written  at  the  time  material  to  the  right  interpret 
tation  of  the  agreement.  But  no  point  of  law  can,  I 
apprehend,  be  better  settled  than  this :  that  in  constroing 
the  agreement,  no  acts  of  the  parties  subsequent  to  the 
making  of  it  are  (as  such)  admissible  for  the  purpose  of 
determining  its  meaning.  The  acts  of  the  parties  subae- 
quent  to  the  agreement  may  be  material  to  show  that  a 
writing  does  not  express  that  which  the  parties  intended 
to  express  in  it;  and  proof  of  that  may  be  a  reason  why 
this  Court  should  refuse  to  act  upon  the  written  agree- 
ment. But  that  is  a  very  different  thing  firom  deducing 
from  the  acts  of  the  party  the  meaning  of  the  agreement 
itBelf.''(c) 

Thus,  such  descriptions  as  ''  the  land  bought  of  Mr. 
Peters,'' (i)  "  Mr.  Ogilvie's  hou8e,"(e)  "  the  property  in 
Cable  Street,"(/)   ''the  house  in  Newport,''(sr)   "my 


(a)  Bidgtvay  v.  JVhartonf  3  (d)  Bo$e  v.  Cunynghams^  11 

D.  M.  G.  677;   6  H.  L.  0.  238,  Ves.  650. 

264.  (0)    Ogilme   v.  Foyambe,  3 

(5)  OgiMe  v.  Foyaimhe^  3  Mer.  53. 

Mer.  53 ;  McMwnray  v.  8p%oer,  (/)  Bleakley    v.    SmUk,  11 

Ll  B.    5  Eq.    527 ;    and  see  Sim.  150. 

DanieU  y.DamBon^ie  Yea.  249.  {g)  Owen  v.  Thonuu^  3  H.  & 

(e)  Monro  v.  Taylor,  8  Hare,  K  353. 
56. 
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hoiu6/'(a)  ^'  the  intended  new  pablic-house  at  Putney/'  Chap.  v. 
(b)  ''the  mill  property,  including  cottages  in  Esher  vil- 
lage/'(c)  have  been  held  to  be  sufficient.  So  where  the 
lessor  agreed  to  let  a  &awL  ''except  37  acres  thereof/' 
which  were  not  specified,  it  was  held  that  the  agreement 
was  not  void  for  uncertainty,  as  the  lessor  had  the  right 
of  Belection.((2)  So  where  an  agreement  for  a  lease  re- 
served to  the  lessor  the  right  to  search  for  and  work 
mines  and  minerals,  ''etc.,''  it  was  held  that  these 
stipnIationB  did  not  render  the  agreement  uncertain.  (0) 
Again,  the  terms,  "  goodwill,  etc./'  in  a  contract  for  the 
sale  of  a  foundry,  have  been  considered  not  to  be  so 
uncertain  as  alone  to  prevent  a  decree  for  specific  per- 
formance, for  the  words  et  ccstera  point  to  things  neces* 
sarily  connected  with  and  belonging  to  the  goodwill,  and 
to  be  defined  in  the  conveyance.  (/) 

Where  the  contract  was  for  a  lease  of  "those  two 
seams  of  coal  known  as  'the  two-feet  coal,'  and  'the 
three-feet  ooal,'  lying  under  lands  hereafter  to  be  defined 
in  the  Bank  End  Estate,"  it  was  held  that  the  contract 
was  sufficiently  definite  to  be  enforced,  and  that  the  true 
construction  of  it  was,  that  the  boundaries  of  the  estate- 
were  to  be  thereafter  defined.  (9)  And  if  it  can  be 
shown  that  the  parties  knew  of  the  tenure  of  the  pro- 
perty, it  is  immaterial  that  the  agreement  is  silent  on  this 

(a)  Chwle^  v,  TFotts,  17  Jar.  (e)  Fa/rker  v.  TatweU,  2  De 

172.  G.  &  J.  669. 

(6)  Wood  V.  BeaHh,  2  K  d;         (/)  Oooper  ▼.  Hood,  26  Beav. 

J.  33.  293. 

(e)  MeMwray  v.  Spiceff  L.  (g)  Haywood   v.    Oope^  26 

B.  6  Eq.  527.  Beav.  140. 

(d)  Jenking  v.  Gr^tt,  27  Beav. 
437. 
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Chap.  v.      point,  (a)    So  an  agreement  to  take  a  farm^  paying  so 
^~*         much  rent  per  acre^  ia  not  void  becaaae  the  number  of 
acres  is  not  mentioned.  (6) 

Where  one  of  the  articles  sold  on  apnrchaae  of  goods 
was  described  as  "candlestick  complete/'  and  it  was 
proved  that  at  the  time  the  goods  were  aelectedj  it  was 
arranged  that  a  "  gaUery "  should  be  added  to  the  top  of 
the  candlestick  for  the  purpose  of  receiving  a  "  mosquito 
shade/'  it  was  held  that  the  memorandum  was  sufficient 
without  mentioning  the  ''  gallery/'  (e) 

But  an  agreement  for  letting  and  taking  coals,  ''etc." 
under  certain  lands,(c2)  or  for  the  purchase  by  a  railway 
company  of ''  the  land  required/'  (e)  or  a  statement  that  a 
party  has  disposed  of  his  title-deeds^  (/)  is  too  indefinite 
to  be  specifically  enforced. 
Both  parties  In  order  that  there  may  be  a  binding  contract  it  is 

or^described.      uecossary  that  both  buyer  and    seller  shall  be  either 

named  or  described  expressly,  or  by  snfiKcient  reference, 
in  such  a  manner  that  their  identity  cannot  be  fiurly  dis- 
puted. In  OolemcM  v.  Upcot,{g)  Lord  Cowper  said: 
''  that  if  a  man  (being  in  company)  makes  offers  of  a  bsi^ 
gain,  and  then  writes  them  down  and  signs  them,  and 
the  other  party  takes  them  up,  and  prefers  his  bill,  this 
shall  be  a  good  bargain."(A) 

But  where  the  memorandum  signed  by  the  vendor  was 
as  foUows :   "  Sold  100  mining  Purdya  at  17«.  6d.,"  it 

(a)  Mowro  v.  Taylor,  8  Hare,  («)  Stuart  v.  L.  ^N.W.B^ 

61 ;  Cowley  v.  WaiU,  17  Jur.  172.  Oo.  1  D.  M.  G.  721. 

(h)  Shannon  v.  Bradttreet^  1  (/)  Seagood  v.  Moah,  Free 

Sch.  &  Lef.  73.  Ch.  660. 

(c)  Sari  r.  BourdiUon,  1  0.  (g)  6  Vin.  Abr.  527. 

B.  (N.  S.)  188.  (^)  And  see  Sugd.  V.  A  P. 

W  ^"^  V.  OriffUh,  1  D.  M.      131;  Dart.  5th  ed.  217. 
ij.  80, 
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was  held  to  be  insofficientj  as  the  names  of  both  parties  Chap.  V. 
to  the  contract  did  not  appear.(a)  So  where^  on  the  sale 
of  an  estate  by  auction^  the  name  of  the  owner  did  not 
appear  in  the  particulars  or  conditions  of  sale,  and  the 
agreement  signed  by  the  purchaser  did  not  mention  the 
owner's  name,  and  was  not  signed  either  by  him  or  the 
auctioneer,  it  was  held  that  there  was  no  contract  on 
which  the  vendor  could  maintain  an  action  for  non-com- 
pIetion.(6) 

Where  the  plaintiff's  agent  wrote  down  the  terms  of  a 
sale  by  the  defendant,  which  the  defendant  signed,  as 
follows :  '^  Bought  of  W.  Plummer,  etc.,''  but  the  name 
of  the  purchaser  did  not  appear,  it  was  held  that  there 
was  no  contract,  Mansfield,  G.  J.,  saying :  "How  can  that 
be  aaid  to  be  a  contract,  or  memorandum  of  a  contract, 
which  does  not  state  who  are  the  contracting  parties? 
By  this  note  it  does  not  at  all  appear  to  whom  the  goods 
were  sold.  It  would  prove  a  sale  to  any  other  person  as 
well  as  to  the  plaintiff."  (e) 

So  where  a  memorandum  in  these  words:  ''I  will 
fbrniBh  H  with  funds  for  the  purchase  of  a  steam-engine, 
and  machinery  for  a  flour-mill,  on  his  suiting  himself 
with  the  same,  and  notifying  the  purchase  to  me," 
was  signed  by  J,  but  not  addressed  to  any  one,  and  was 
delivered  to  B  with  the  consent  of  J,  and  afterwards 
orally  acknowledged  to  B  by  J;  it  was  held  that  there 
was  no  contract  within  the  Btatute.(d) 

(a)  Boyee  v.  Orem,  Bat  606 ;  (e)  Champion  v.  Plummer^  1 

and  tee  SeagoadY.  MeaUj  Free.  Bee.  A  P.  (N.  B.)  252  ;  and  see 

Ch.  5e0.  Oraham  v.  IftiMon,  5  Bing.  (N. 

(h)   Wheeler  v.  OoUier,  M.  A  G.)  603  ;    SkeUon  v.  Cole,  1  De 

M.  123;  waid  see  Jacob  Y.  Kirk,  0.^X596. 

2  Moo.  &  Bob.  221.  (d)  WiOiame  v.  Byrnee,  2  N. 


ii* 


'-!-»    '». 


il    ^^tlill.-. 


iL^^'i'rr^.iv^  -n      'sa  -vToHjousm  IF  TarscsuMEm  if  mir«  viK&  ifcnv  who 


f&^ffi 


lAiCsi,  sxii  a  aicmcFsikrczL  c£  ibe  oile  cadcaned  en  the 
paraeojHS  w  apKd  W  the  wmcucmeen  as  ag«&iB  of 
file  Touicr  3,  xc  was  beiii  ttat  ikeie  wis  a  ssJEcient  ocm- 


9f^^m.  In   |2:e  FKKS  csee  of  Ssie  t.  XflBikH,(«)  the  pai^ 

ticoian  sssted  ihas  the  asle  was  faj  directkm  of  the 
^proprietor/'  and  it  was  hdd  that  tiie  rendor  was  snffi- 
cientlj  described,  Jeasel,  IL  R.,  ssying:  ''  The  question 
is,  can  jon  find  out  from  the  memorandam  who  the 
Tender  is  ?  The  property  is  slated  to  be  pat  np  for  sale 
'by  direction  of  the  proprietor/  Therefore,  the  pro* 
prietor  is  the  Tendor,  snd  is  referred  to  as  the  person 
who  employs  the  auctioneer  to  sell.  What  more  do  yon 
want?  It  is  said  that  the  term  'proprietor'  is  not  a 
sufficient  description.  I  think  it  is  an  excellent  descrip- 
tion; certainly  in  Acts  of  Parliament  the  proprietor  or 
owner  is  frequently  mentioned  as  the  person  on  whom 
notices  are  to  be  served  and  the  like/'(d) 

R.47;   9  Jar.  (N.  S.)  963 ;  and         (B)  J7oo(2  v.  Lord  Pamn^foiS 

see  WUUcmi  y.  LaJce,  2  EL  A  E.  L.  R  6  Eq.  2ia 
349  (   29  L.  J.  Q.  E  1 ;  OTer-  (c)  L.  B.  18  Eq.  1. 

ruling  on  this  point,  it  wonld         ((2)    See   also   OontiMHi  v. 

Hoem,  Walton  y.  Dod$on,  3  0.  &  Scott,  L.  B.  20  Eq.  11 ;  Beer  t. 

P.  102.  London  ^  Pa/rie  Hotel  Co.  %k 

(a)  Warner  y.  WUlington,  3  412. 
Drew.  530,  per  Kindersley,  V.O. 
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But  where  the  only  description  of  the  purchaser  was      Chap.  v. 
contained  in  a  letter  to  his  solicitor  from  the  vendor,  in  Ycnirciient. 
wbich  he  was  spoken  of  as  '^  your  client/'  it  was  held 
that  the  description  was  insufficient,  (a)     And  where  real  Vendor, 
estate  was  put  up  for  sale  under  particulars  and  con^ 
ditiona  of  sale  which  did  not  disclose  the  vendor's  name, 
bat  stated  that  B  was  the  auctioneer,  and  the  purchaser 
of  one  of  the  lots  signed  a  memorandum  acknowledging 
bis  purchase ;  and  B  signed  at  the  foot  of  his  memoran- 
dmn  another  in  these  words,  "  conjBrmed  on  behalf  of  the 
vendor,  B,"  it  was  held  that  the  memorandum  did  not 
sofficiently  show  who  the  vendor  was,  and  a  bill   for 
specific  performance  of  the  contract  for  sale  was  dis* 
mi8sedr(^) . 

Where; ;  however,  an  agreement  for  the  sale  of  real 
estate  did  not  disclose  the  names  of  the  vendors,  but  it 
appeared  therefirom  that  the  vendors  were  a  company  in 
possession  of  the  property  offered  for  sale,  and  that  they 
had  oarried  on  operations  thereon,  it  was  held  that  the 
vendors ^were  sufficiently  described,  (e) 

Where  the  defendant  purchased  several  articles  at  the  Entry  in  order 
plaintiff's  shop,  which,  with  their  respective  prices,  were 
entered  in  the  plaintiff's  ''  order-book"  on  the  fly-leaf,  at 
the  beginning  of  which  w;er6  written  the  names  of  the 
plainti£& ;  and  the  defendant  wrote  his  name  at  the  foot 
of  the  entry,  for  the  purpose  of  verifying  the  bargain,  it 
was  held  that  there  was  a  sufficient  memorandum  of  the 
contract.  (cQ     But  where  a  memorandum  in  writing  of  a 

(a)  SkeUon  v.  Cole^  1  De  G.  Eq.  11 ;  and  see  Beer  v.  London 

&  J.  587.  #-  Paris  Hotel  Oo.  ib.  412. 

(5)  PoUer  v.  Dtffield,  L.  B.  (d)  8a/rl  v.  BourdiOon,  1   C. 

18  Bq.  4.  B.  (N.  S.)  188 ;  26  L.  J.  (0.  P.) 

(c)  Oommine  v.  Scott,  L.  B.  20  78. 
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Chap.  v.  contract  for  the  purchase  of  flour  by  the  defefndant  finom 
the  plaintiff,  a  miller,  was  taken  hj  the  plaintiff's  rider  in 
his  common  order-book  in  these  terms,  "  19th  February, 
1811,  of  John  Smith  £64''  (which  was  explained  by  the 
witness  to  mean  so  much  received  of  the  defendant  in 
satisfietction  of  a  former  order),"  Do  40  of  3 — 58,"  (which 
was  explained  to  mean  a  new  order  for  40  sacks  of  floor 
called  thirds,  at  B8s.  a  sack) ,  and  the  order  was  not  signed 
by  the  defendant,  it  was  held  that  this  was  not  a  sufficient 
memorandum  to  bind  him,  though  it  was  read  orertohim 
by  his  desire  at  the  time  it  was  written,  {a) 
Both  Darties  Where  the  memorandum  signed  by  the  defendant  was 

seller  not         as  follows :  "  D.  Spoouer  agrees  to  buy  the  whole  lot  of 
^^SSer.  *"  marble  purchased  by  Mr.  Yandenbergh,  now  lying  at  the 

Lyme  Cobb,  at  1$.  per  foot,''  it  was  held  that  the  memo- 
randum was  insufficient,  as  the  seller's  name  as  seller  was 
not  mentioned  in  it.(&)  In  a  subsequent  case,  howeyer, 
a  duly  authorized  agent  of  the  defendant  made  the. fol- 
lowing entry  in  a  book  belonging  to  the  plaintiff,  '^  Mr. 
Newell,  32  sacks  culasses  at  39«.,  2801bs.,  to  wait  orderSi 
John  Williams."  It  was  argued  on  the  authority  of  Vai^ 
denbergh  v.  Spoofier  that  it  was  not  possible  to  tell  which 
was  the  buyer  and  which  seller,  but  it  was  beld  that 
it  might  be  proved  what  the  parties  would  have  under- 
stood to  be  the  meaning  of  the  words  used  in  the  memo- 
randum, and  that  parol  evidence  was  admissible  to  show 
that  the  plaintiff  was  a  baker  and  the  defendant  a  dealer 
in  flour.  Letters  between  the  parties  also  were  held  to 
show  that  they  stood  in  the  position  of  buyer  and  seller,  (e) 

(a)  Cooper  v.  SmUhj  15  East,  (h)  Vandenbergh  v.  Spooneft 

103;  and  see  Jacob  v.  KkJc,  2      K  R  1  Ex.  316. 
Moa&fiob.  221.  (c)  NeweU  v.  Badford, Tj.K 

3  0.  P.  62. 
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If  the  memorandum  is  defective  in  that  one  of  the  Chap.  V. 
contracting  parties  is  not  described  in  it^  the  defect  may  Reference 
be  corrected  by  other  documents  having  a  dear  reference  doou^nt 
to  the  memorandum.  ThuSi  an  order  for  goods  written  ^^^^ 
and  signed  by  the  seller  in  a  book  of  the  buyer's,  but  not 
naming  the  buyer,  may  be  connected  with  a  letter  of  the 
seller  to  his  agent,  mentioning  the  name  of  the  buyer, 
and  witii  a  letter  of  the  buyer  to  the  seller  claiming  the 
performance  of  the  order,  so  as  to  constitute  a  complete 
contract  within  the  statute,  (a)  But  the  reference  must 
be  clear. (&)  ''No  doubt  as  a  general  rule,''  said  Ein- 
dersley,  Y .  C, ''  in  order  to  maintain  an  action  upon  a 
memorandum  of  agreement,  signed  by  a  purchaser  or 
intended  lessee,  the  name  of  the  vendor  or  intended 
leBsor  must  appear  in  the  memorandum,  as  well  as  in  the 
other  terms  of  the  agreement.  But  though  this  is  the 
general  rule,  there  is  this  exception,  that  if  it  can  be 
ascertained  who  is  the  vendor,  or  intended  lessor,  from 
some  other  document  which  is  sufficiently  connected  with 
the  memorandum  by  clear  reference,  that  will  cune  the 
defect  of  the  memorandum.'^  (c) 

In  the  case  of  a  letter  Mr.  Dart  is  of  opinion  ((2)  that,  if 
an  envelope  be  used,  and  the  name  of  the  person  to 
whom  the  letter  is  addressed  does  not  appear  in  it,  the 
Conrt  would  receive  evidence  connecting  the  letter  with 
the  envelope. 

A  letter  written   for   the  purpose  of  repudiating  a  Lcttefrepu- 

diating  oon- 
tnct  maj  be 

(a)  ilZfenv.Bcnwatt,  3  Taunt  (c)  Wwmer  v.  Wmington,  3  nemlSiduiD. 

169.  Drew.  629. 

(6)  Skdton  V.  OoU,  1  De  G.  (d)  Dart,  V.  &  P.  5th  ed. 

&  J.  596;  and  see  J<uik$on  v.  Og^  218,  citing  8a/rl  v.  BawrdiUon, 

lamder.  2  HI  &  M.  465;  NewtU  5  W.  B.  196. 
V.  Uadft^A,  L.  B.  3  0.  P.  62. 

R 
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contract  TOBy,  neyertheless^  amount  to  a  memorandum  of 
it,  if  there  is  an  admission  of  the  contract,  and  its  sab- 
siantial  terms  are  stated.  Thns,  where  the  defendant 
purchased  goods,  some  of  which  were  damaged  in  the 
carriage,  and  he  declined  to  receive  them,  and  wrote  to  the 
plaintiflh  as  follows :  ''  The  only  parcel  of  goods  selected 
for  ready  money  was  the  chimney-glasses,  amounting  to 
£38  10#.  6d.,  which  goods  I  have  never  received,  and 
have  long  since  declined  to  have,  for  reasons  made 
known  to  yon  at  the  time,"  it  was  held  that  the  letter, 
inasmuch  as  it  contained  an  admission  of  the  bargain  and 
of  all  the  substantial  terms  of  it,  was  a  suflBcient  memo- 
randum, (a) 

Again,  where  the  defendant  refused  goods,  returning 
the  invoice  with  a  note  siimed  by  him  on  the  back 
as  follows:  ''The  cheese  came  to-day,  but  I  did  not 
take  them  in,  for  they  were  very  badly  crushed. 
So  the  candles  and  cheese  is  returned.''  It  was 
held  that  there  was  a  sufficient  memorandum  of  the 
contract.  (6) 

But  a  letter  written  to  suggest  the  abandonment  of  a 
parol  contract  will  not  take  a  case  out  of  the  statute. 
Thus,  where  the  defendant  being  unable  to  make  a  title 
to  lands  sold  by  auction,  his  agent  wrote  a  letter  to 
the  plaintiff's  attorney,  naming  both  the  plaintiff  and 
defendant,  saying  that  a  title  could  not  be  made  to  the 
property,  and  advising  the  plaintiff  ''to  relinquish  his 


(a)  Ba/Uey  v.  Sweeting,  9  G. 
B.  (N.  S.)867;  30  L.  J.  (0.  P.) 
150,  diBBenting  from  a  passage 
in  Blaokbum  on  Sale,  p.  66,  in 
which  the  contrary  opinion  is 
expreeaed. 


(h)  WUbimonx.  Evant, L.  B. 
1  G.  P.  407  ;  and  see  Oibton  v. 
Holland,  %b.  1 ;  Buxton  ▼•  Butt, 
L.  &  7  Ex.  279;  IiPOhan  t. 
NieoUe,  9  W.  R.  81L 
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purchase/'  it  was  held  that  there  was  no  contract  within      Chap.  v. 
the  statute,  (a) 

Letters  written  during  a  dispnte  as  to  whether  a  parol  Letten 
contract  has  been  duly  perfoimed^  in  which  the  pur-  dispute  m  to 
chaser  mentions  the  terms  of  the  contract  and  the  vendor 
does  not  repudiate^  but  constructiyely  assents   to  the 
terms  as  so  stated,  have  been  held  to  constitute  a  sufficient 
memorandum.(&)      So  it  would  seem  that  a  bond  of  re-  Bond  of 
ference  to  a  surveyor,  the  price  to  depend  upon  his  valua- 
tion, would  be  sufficient,  (c)     And  a  receipt  for  purchase-  Beceipt. 
money  signed  by  the  vendor,(c2)  or  for  a  deposit  signed 
by  an  auctioneer,  may,  if  it  contains  or  refers  to  docu- 
ments which  contain  the  terms  of  the  contract,  have  the 
effect  of  an  agreement,  (e) 

In  Bwrkworth  v.  Yowng,{f)  a  statement  of  the  terms  Affidavit, 
of  the  agreement  made  in  an  affidavit  filed  by  the  party  to 
be  charged  in  another  suit,  was  held  to  be  a  sufficient 
memorandum  within  the  statute.  ''It  can  signify  nothing,^' 
said  Kinderaley,  Y.C,  ''what  is  the  nature  or  character  of 
the  document  containing  such  written  statement,  provided 
it  be  signed  by  the  party  sought  to  be  charged,  whether  it 
was  a  letter  written  by  that  party  to  the  person  with 
whom  he  contracted,  or  to  any  other  person,  or  a  deed  or 
other  legal  instrument,  or  an  answer  to  a  bill  or  an  affi- 
davit in  Chancery,  or  in  Bankruptcy,  or  in  Lunacy.^'     It 

(a)  Oo$heU  v.  Archer,  2  JL  &  (c)  Oooih  v.  JocAsiofi,  6  Yes. 

£.500;  4N.&M.485;  and  see  17. 

Fyi(m  y.  KUton,  3  C.  L.  B.  705 ;  (d)  Colet  v.  Trecoihiek,  9  Yes. 

TwnnerY.8mairt,6B,&  0.603;  231 

Pain  v.  OoombBy  1  De  G.  &  J.  (e)  Blagden  v.  Bradbear,  12 

34  ;   BuchnKuier  v.  EuiseU,  8  Yes.  4^  ;  Emmeraon  v.  HeeUa, 

Jur.  (N.  S.)  155.  2  Tannt  38 ;  Ooslell  v.  Archer, 

(h)  Fyeon  v.  KUton,  3  C.  L.  2  A.  &  E.  500;  4  N.  &  M.  485. 
R.705.  (/)4Drew.  la 
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is  not  neoesany  in  sndi  a  case  to  allege  tliat  the  affidsTit 
was  signed,  as  an  affidavit  must  be  signed  before  it  is 
sworn,  and  the  Coort  will  preaome  that  this  was  done. 

A  complete  binding  contract  may  be  made  by  letters, 
or  other  documents  rdating  to  one  connected  trans- 
action, firom  which  the  names  or  descriptions  of  the 
parties,  the  subject-matter  of  the  contract,  and  its  termS; 
may  be  collected,  (a)  The  same  constraction  mnst  be 
pat  npon  a  letter,  or  a  series  of  letters,  that  would  be 
appHed  to  the  case  of  a  formal  instrument,  the  only  dif- 
ference between  them  being  that  a  letter,  or  a  correspon- 
dence, is  generally  more  loose  and  inaccurate  in  respect 
of  terms,  and  creates  a  greater  difficulty  in  arriving  at  a 
precise  conclusion.  (6) 

In  Bidgway  v.  Wharton, (c)  Lord  Cranworth  said: 
"  The  statute  is  not  complied  with  unless  the  whole  con- 
tract is  either  embodied  in  some  writing  signed  by  the 
party,  or  in  some  paper  referred  to  in  a  signed  document, 
and  capable  of  being  identified  by  means  of  the  descrip- 
tion of  it  contained  in  the  signed  paper.  Thus,  a  con- 
tract to  grant  a  lease  on  certain  specified  terms  is  of 
course  good.  So,  too,  even  if  the  terms  are  not  specified 
in  the  written  contract,  yet  if  the  written  contract  is  to 


(a)  Bedhead  ▼.  Caior,  1  Stark. 
U ;  Bird  v.  Bleeee,  2  Vent  361 ; 
BacL  Abr.  tit.  Agreements  (c), 
3 ;  Coey.  Ihiffield,  7  Moo.  252; 
Stead  V.  lAddard,  8  Moa  2; 
Bohell  ▼.  Hiitehmeenj  5  Nev.  & 
M.  251,  3  A.  A  E.  355 ;  Jenee 
Y.  Wmame,  7  M.  A  W.  493; 
Inge  v.  BtnuMi^^am,  TFoItwr- 
hampton,  4r  Stour  VaUey  BaO- 
ieay  Co.  3  D.  M.  G.  658 ;  Bau- 


mann  y.  Jaimee,  L.  Bw  3  Ch.  506. 
(()  Kennedy  v.  Zee,  3  Mer. 
451,  per  Lord  Sldon ;  and  see 
Saiundenon  y.  JcuJceon,  2  B.  A 
P.  238;  OgUvie  v.  Fblfamhe,  3 
Mer.  53;   Thomae  y.  Blaekman^ 

1  OolL  301 ;  Oreeme  y.  Cramer, 

2  Ck>n.  &  L.  54, 63 ;  J!Uffma«riM 
y.  Bayley,  9  H.  L.  78 ;  6  Jnr. 
(N.  S.)  1215. 

(c)  3  D.  M  G.  693. 


THE  MEMOBANDUM  OB  NOTE   IK  WBITINO.     245 

grant  a  lease  on  the  terms  of  the  lease  or  written  agree-  Chap.  V. 
ment  under  which  the  tenant  now  holds  the  same^  or  on 
the  same  terms  as  are  contained  in  some  other  designated 
paper^  then  the  terms  of  the  statute  are  complied  with. 
The  two  writings  in  the  case  I  have  put  become  one 
writing.  Parol  evidence  is  in  such  a  case  not  resorted  to 
for  the  purpose  of  showing  what  the  terms  of  the  con- 
tract are^  but  only  in  order  to  show  what  the  writing  is 
which  is  referred  to.  When  that  fiMst,  which  it  is  to  be 
obsenred  is  a  fact  collateral  to  the  contract,  is  established 
by  parol  evidence,  the  contract  itself  is  wholly  in  writing 
signed  by  the  party.'' 

Where  an  agreement  was  made  and  reduced  into  writ- 
ing but  not  signed,  and  defendant,  on  being  asked  by 
letter  to  sign  the  agreement,  wrote  saying  that  ''his 
word  should  be  as  good  as  any  security  he  could  give,'' 
it  was  held  that  this  was  sufficient  to  take  the  case  out  of 
the  statute,  (a) 

Where  the  purchaser  of  an  estate  wrote  to  the  vendor's 
solicitor  asking  him  when  he  would  forward  the  agreement 
to  be  entered  into  with  the  vendor, ''  relative  to  the  pur- 
chase I  have  concluded  with  him,"  the  solicitor  having  a 
memorandum  containing  the  terms  of  the  proposed  agree- 
ment, as  was  shown  by  the  evidence,  it  was  held  that 
there  was  a  sufficient  agreement  within  the  statute,  {b) 

So  where  a  memorandum  of  agreement  for  a  lease  for 
twenty-one  years  was  signed  by  the  intended  lessee,  but 
not  by  the  lessor,  and  named  referees,  and  the  lessor's 

(a)  Tawn&y  v.   CrovHh0ry  3  (h)  Morgan  v.  HoJford,  1  S. 

Bro.  C.  0.  318.  This  case,  how-  A  G.  101 ;  and  see  Hamilicn  v. 

ever,  was  disapproved  of   by  Terry,  11  0.  B.  964 ;  Wood  v. 

Lord  Bedesdale,  in  Glin<m  v.  Sccurth,  2  E.  &  J.  33 ;  Akock  v. 

CooJte,  1  Sch.  &  Lef.  34.  Dehty,  4  E.  &  B.  660. 
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Chap.  V.  agents  prepared  a  draft  lease,  and  wrote  to  the  lessee 
saying  they  hoped  on  a  certain  day  to  have  the  agreement 
prepared  and  ready  for  inspection ;  and  to  this  the  lessee 
replied  by  a  letter  making  an  appointment,  and  hoping  all 
wonld  be  satis&ctorily  arranged,  it  was  held  that  there 
was  an  agreement  sufficiently  signed  by  the  lessor,  (a) 

So  also  a  letter  written  by  the  solicitor  to  the  pur- 
chaser to  the  vendor's  solicitor,  headed  with  the  names  of 
the  clients,  and  agreeing  to  settle  the  purchase  personally 
in  two  months  if  that  wonld  be  satisfactory  to  the  y endor^ 
was  held  binding  on  the  writer,  {b) 

Bat  a  reference  to  '^  the  agreement  which  yonr  client 
alleges  he  has  entered  into''  in  a  signed  document,  is  not 
a  sufficient  acknowledgment  of  the  existence  of  an  agree- 
ment at  all  to  take  a  case  out  of  the  statute,  (c) 
Inaufficient  Where  A  agreed  by  parol  with  B  for  the  purchase  of 

reference,  rent  o  ^^   x  ^  jr 

rolls,  abstracty    lands,  and  B  delivered  a  rent-roll  which  was  dated  and 

altered  in  his  own  handwriting,  and  showed  by  the  title 
of  it  that  an  agreement  had  been  made  between  them  for 
the  sale  of  the  estate  at  twenty-one  years'  purchase;  and  an 
abstract  of  title  was  also  delivered  to  A  together  with  the 
deeds,  in  order  to  be  compared  with  the  rent-roll;  and  B 
also  wrote  to  several  of  his  creditors  informing  them  that 
he  had  contracted  with  A  for  the  sale  of  his  estate  at 
twenty-one  years'  purchase,  and  sent  the  tenants  to  treat 
with  A  for  a  renewal  of  their  leases;  it  was  held,  never- 
theless, that  there  was  no  sufficient  memorandum.  (^ 
So  where  the  defendant  gave  a  particular  of  the  property 


(a)  Warner  v.  WUUngton,  3 
Drew.  628. 

(b)  Powers  v.  Fowler,  4  E.  & 
B.  511;  and  see  Baumatm  v« 
Jamei,  L.  R.  3  Ch.  508. 


(c)  Jaekion  v.  Oglander,  2  H. 
&  M.  465 ;  and  see  SkeUon  t. 
Cole,  1  De  G.  &  J.  587. 

(d)  WhcUey  v.  Bagenal,  1  Bra 
P.  0.  345. 
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signed  by  him^  which  was  sent  to  an  attorney  with  in-      Chap.  V. 
stnictions  to  prepare  a  conveyance^  it  was  held  that  there 
was  no  agreement  of  which  specific  performance  could  be 
enforced,  (a) 
Where  an  airreement  was  produced  as  follows :  "  Mr.  Recital  of 

ag^reement 

Hall  [the  plaintiff]  haying  agreed  to  purchase  of  Mr.  aufficient. 
Betty  [the  defendant]  two  leasehold  houses^  situate^  etc., 
Mr.  Betty  hereby  agrees  to  paper  and  paint,  etc. ;  Mr. 
Hall  to  pay  £230  at  the  time  of  the  conveyance,  and  the 
remaining  £20  on  the  completion  of  the  painting/'  it 
was  held  that  the  agreement  to  purchase,  though  recited 
as  an  existing  agreement,  was  to  be  considered  as  forming 
part  of  the  agreement  produced,  {b) 
In  order  to  embody  in  a  memorandum   any  other  R^erence 

J  ^  T  •      .  1    •  -i*  must  be  dear. 

docmnent  or  memorandum  or  mstrument  in  writing,  so 
as  to  make  it  part  of  a  special  contract  contained  in  that 
memorandum,  the  memorandum  must  either  set  out  the 
^ting  referred  to,  or  so  clearly  and  definitely  refer  to 
the  writing,  that  by  force  of  the  reference  the  writing 
itself  becomes  part  of  the  instrument  it  refers  to.  (c) 

The  leading  case  on  this  point  is  Boydell  v.  Dru/nk* 
mond.{d)  There  the  defendant  was  a  subscriber  to  a 
proposed  edition  of  Shakespeare's  plays.  The  terms  of 
the  contract  were  set  out  in  a  printed  prospectus  which 
was  deUvered  to  the  subscribers.  This  was  not  signed, 
bat  the  subscribers'  signatures  were  written  in  a  book 

(a)  CooJee  v.  Tomh$,  2  Ana.  473,  568,  per  Lord  Westbory, 

420 ;  and  see  Ca$$  v.  Waier-  and  see  Jacob  v,  Kirh,  2  Moo. 

iottM,  Prec.  Oh.  29.  A  Rob.  221;  Price  v.  Gr^A,  1 D. 

(6)  HaU  V.  Betty,  4  Man.  &  M.  G.  80 ;  Bidgway  v.  Wharton, 

Gr.  410 ;  and  see  De  Porquet  v.  3  D.  M.  G.  677 ;  Boyce  v.  Oreen, 

Page,  20  L.  J.  Q.  R  28.  Batty,  608. 

(c)  Feeh  v.  North  Staford-  {d)  11  East,  142. 
fUre  Bailway  Co.  10  H.  L.  G. 
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Chap.  V.  entitled^  "  ShakeBpeare  subBcriben — their  signatures/' 
and  this  book  did  not  refer  to  the  prospectus.  It  wbs 
held  that  the  book  and  prospectos  could  not  be  connected 
BO  as  to  take  the  case  out  of  the  statate,  aa  sach  connec- 
tion could  only  be  established  by  parol  eTidence.(a) 

In  Cooper  y.  Smith,  {b)  the  defendant  wrote  a  letter  re- 
cognizing an  order  entered  in  the  plaintiff's  order-book, 
but  insisted  that  the  goods  had  not  been  delivered  in 
time,  thus  introducing  a  new  term,  which  waa  denied  by 
the  plaintiff,  and  it  was  held  that  the  plaintiff  could  not 
prove  by  parol  that  no  Buch  term  existed.  Le  Blanc,  J., 
said :  "  The  letter  of  the  defendant  referred  to  a  different 
contract  from  that  proved  on  the  part  of  the  plaintiff, 
«  which  puts  him  out  of  Court,  instead  of  being  a  recogni- 
tion of  the  same  contract.'' 

In  Jackson  v.  Lowey{c)  the  purchaaer  of  flour  wrote 
to  the  vendors  as  follows:  ''I  hereby  give  you  notice 
that  the  com  you  delivered  to  me  in  part  perform- 
ance of  my  contract  with  you  ....  is  of  so  bad  a 
quality  that  I  cannot  sell  it  or  make  it  into  Baleable 
bread.  The  sacks  of  flour  are  at  my  shop,  and  you  will 
send  for  them,  otherwise  I  shall  commence  an  action." 
To  this  letter  the  vendors  answered  by  their  attorney: — 
''  Messrs.  Lowe  and  Lynam  consider  they  have  performed 
their  contract  with  you  as  far  as  it  has  gone,  and  are 
ready  to  complete  the  remainder,  and  unless  the  flour  is 
paid  for  at  the  expiration  of  one  month  proceedings  wiU 
be  taken  for  the  amount."  It  was  held  that  the  two 
letters  constituted  a  sufficient  memorandum.  ((2) 

(a)  See  also  Allen  v.  Bennett,  {h)  15  East,  103. 

3  Taunt  169 ;  Crane  v.  PoweU^  (c)  1  Bing.  9. 

U  B.  4  G,  P.  123  ;  Uewellyn  v.  {d)  And   see    WWeUmm  t. 

JSarl  of  Jereey,  11  M.  &  W.  189.  Evane,  L.  R.  1  C.  P.  407 ;  Jj$alker 
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In  Smith  y.  Svfmum,  (a)  the  owner  of  trees'  growing  on  CHJkp.  V. 
his  laud  verbally  agreed  with  the  defendant  to  sell  him 
the  timber  at  so  mnch  per  foot.  The  vendor's  attorney 
BubBeqaently  wrote  to  the  purchaser  requiring  payment 
"  for  the  aah  timber  youporchased  .  .  .  The  valne  at  la.  6(2. 
per  foot  amonnts  to  £17  Ss.  6(2.  I  understand  your  objec- 
tioxi  to  complete  your  contract  is  on  the  ground  that  the 
timber  is  &ulty  and  unsound^  but  there  is  sufficient  evi- 
denee  to  show  that  the  same  timber  is  very  kind  and 
superior .''  The  purchaser  answered :  ''  I  have  this  mo- 
meat  received  a  letter  from  you  respecting  Mr.  Smith's 
timber,  which  I  bought  of  him  at  Is.  6d.  per  foot  to  be 
sound  and  good,  which  I  have  some  doubts  whether  it  is 
OT  not,  but  he  promised  to  make  it  so,  and  now  denies 
if  It  WB8  held  that,  as  the  purchaser  did  not  in  his 
letter  recognize  the  absolute  contract  described  in  the 
vendor's  letter,  but  stated  one  condition  as  to  quality, 
there  was  no  note  in  writing  to  satisfy  the  statute.  (6) 

K  a  part  only  of  documents  referred  to  are  to  be  in-  Part  only  of 
corporated  in  the  contract,  the  reference  must  show  clearly  referred  to, 
what  part  is  to  be  so  incorporated.     Thus,  where  an  porat^in'" 
agreement  for  a  lease  of  a  ferm  referred  to  a  paper  con-  "^°*"*'^ 
taining  the  terms,  a  bill  for  specific  performance  accord- 
ing to  such  clauses  as  had  been  read  to  the  plaintiff  was 
dismissed,  {c) 

The  reference  in  the  case  of  letters  need  not,  it  seems.  Reference  in 

case  of  letters 
Cloih  Co.  V.  JETier ommitf ,  L.  E.  (6)  And  see  Archer  v.  Baynet,   »eed  not  be 

10  Q.  B.  140  ;  Bwton  v.  Eu9t,  5  Ex.  625 ;  Thornton  v.  Semp^  express, 

li.  B,  7  Ex.  279 ;  see  the  re-  iter,  5  Taunt.  786. 
marks  on  Bichardt  v.  Porter,  6  (c)  Brodie  v.  8t  PcuU,  1  Yes. 

B.  &  C.  437,  in  Benjamin  on  J.  326,  and  see  Olincm  v.  CooJce, 

Sales,  2nd  ed.  165.  1  Sch.  &  Lef.  36 ;  VouUlon  v. 

(a)  9  R  &  0.  561,  570 ;   4  States,  2  Jur.  (N,  S.)  845. 
Jtfaan.  &  B.  455. 
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Crap.  V.      be  express^  but  it  will  be  sufficieiit  if  the  Court  can  be 
satisfied  that  a  reference  was  intended,  (a)      Thna,  where 

A,  the  owner  of  property,  wrote  to  B  on  the  5th  July  in 
the  third  person,  informing  him  that  C  applied  for  the 
purchase  of  the  W  farm  at  a  certain  price,  but  that  if  B 
chose  to  have  the  fisurm  at  the  price  mentioned  G  would 
decline  the  purchase  in  his  feiyour ;  and  the  bill  stated 
that  B  accepted  the  terms  in  a  letter,  which  however  was 
not  proved,  and  that  A  wrote  to  C  on  the  11th  July^ 
saying :  '^  I  have  just  received  yours,  and  am  glad  yoa 
have  determined  to  purchase  the  W  &xm,  ...  I  will  write 
to  Mr.  C  to  inform  him  you  have  agreed  to  purchase  the 
estate ;''  Sir  William  Grant  said:  ''Determination  and 
agreement  upon  the  part  of  the  plaintiff  to  purchase  does 
seem  necessarily  to  presuppose  some  proposal  to  sell;  for 
it  would  be  absurd  to  speak  of  an  original  proposal  from 
the  plaintiff  as  a  determination  and  agreement  bringing 
the  business  to  such  a  close,  that  it  only  remained  to 
the  solicitors  to  confer  upon  the  title.  This  letter 
(of  the  11th  July)  therefore  clearly  implies  an  ante- 
cedent proposal  to  which  it  is  an  assent.  As  to  the 
nature  of  the  proposal  there  is  no  controversy.  It  is  in 
A^s  handwriting,  and  coupling  that  with  the  letter,  the? 
amount  to  an  agreement  signed  by  the  party  to  be 
charged.''  (b) 

Terms  of  con-         The  letters  or  documents  must  either  definitely  state 

appear  from      the  terms  of  the  contract,  or  must  enable  the  Court  to 

^^*  ^'  ascertain  what   the   terms  of  the  contract   are.      "In 

order,''  said  Lord  Eldon,  '^  to  form  a  contract  by  letter,  I 

(a)  But  see  contra  Fy$on  v.  Codd,  T.  &  Bw  352  ;  Chreene  t. 

Kitton,  8  G.  L.  B.  705.  Cramer,  2  Con.  &  L.  54;  Shmer 

(h)  Western  v.  Bmgell,  3  V.  &  v.    M^BonaU,    2  De  G.  &  S. 

B.  187;  and  see   Verlander  v.  265. 
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apprehend  nothing  more  is  necessary  than  this ;  that  when  Chap.  V. 
one  man  makes  an  offer  to  another  to  sell  for  so  mnch^ 
and  the  other  closes  with  the  terms  of  his  offer^  there 
mnst  be  a  bir  understanding  on  the  part  of  each^  as  to 
wliat  is  to  be  the  purchase-money^  and  how  it  is  to  be 
paidy  and  also  a  reasonable  description  of  the  subject- 
matter  of  the  bargain/'(a) 

Where  a  receipt  for  the  deposit  money  did  not  state 
what  the  price  was,  nor  what  proportion  the  deposit  bore 
to  the  price^  it  was  held  to  be  insufficient.  (6) 

Where  a  lessee  agreed  to  grant  an  underlease,  and 
signed  the  following  receipt : — "  Received  of  Mr.  Dol- 
ling the  sum  of  £10  as  part  purchase-money  of  £390,  of 
four  cottages  (describing  them),  the  lease  and  counter- 
part to  be  paid  for  by  Mr.  Dolling ;  *'  it  was  held  that  the 
receipt  was  not  a  sufficient  memorandum  to  satisfy  the 
atatate,  as  the  interest  to  be  granted  was  not  specified,  (c) 

So  a  letter^  firom  the  terms  of  which  the  exact  quantity 
of  goods  said  to  be  contracted  for  can  be  ascertained  by 
aabsequent  measurement,  but  from  which  it  cannot  be 
ascertained  that  the  goods  are  the  special  goods  con- 
tracted for,  is  not  sufficient.(e2) 

Where  the  agreement  was  for  a  sale  according  to  the 
valuation  of  two  persons,  one  to  be  chosen  by  each  party, 
or  an  umpire  to  be  appointed  by  those  two  in  case  of  dis- 
agreement, a  bill  for  specific  performance,  praying  that 

(a)  Kennedy  y.  Lee,  3  Mer.  gan  v.  Milmanj  3  D.  M.  G.  24 
447.  (c)  Dolling  v.  Evant,  36  Lt  J. 

(h)  Blagden  ▼.  Bradbecur,  12  Gh.  474. 
"^eg.  466 ;    and   see   Olerh    v.  (d)  Carroll  v.  Cowell,  1  Jebb. 

Wright,  1  Atk.  12;  Elmcre  v-  &  Sy.  43;  and  see  Morgan  v. 

Kng$cote,  5  B.  &  C.  583 ;  OUnan  8yJee$,  cited  in  Coat$  v.  CJhapUn^ 

T.  Cooke,  1  Sch.  &  Le£  38 ;  Mor-  3  Q.  B.  486. 
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Chap.  V.  the  Conrt  would  appoint  a  person  to  make  the  Talnation 
or  otherwise  ascertain  it^  was  dismissed.  ''The  only 
agreement/'  said  Sir  William  Grants  ''into  which  the 
defendant  entered,  was  to  purchase  at  a  price,  to  be  as- 
certained in  a  specified  mode.  No  price  ever  having 
been  fixed  in  that  mode,  the  parties  have  not  agreed 
upon  any  price.  Where,  then,  is  the  complete  and 
concluded  contract  which  this  Court  is  called  upon  to 
execute  f  The  price  is  of  the  essence  of  a  contract  of 
sale.''  (a) 

Again,  an  agreement  between  A,  a  lessee  of  a  mine, 
and  B,  to  become  partners  in  the  mine,  was  held  not  to 
be  sufficiently  proved  by  a  receipt  signed  by  A  and  given 
to  B  for  a  sum  as  B's  share  of  the  head  rent  of  the  mine, 
although  the  sum  was  exactly  one-half  of  the  rent. 
"  Though  the  court,"  said  Lord  Cranworth,  "  has  strug- 
gled to  bring  within  the  description  of  a  signed  agree- 
ment any  instrument,  however  informal,  which  does  in 
truth  disclose  what  the  terms  of  the  contract  were,  it 
has  never  repealed  the  Statute  of  Frauds  by  holding  a 
writing  to  be  vdthin  its  meaning  which  has  not  that  effect ; 
that  is  to  say,  which  does  not  by  plain  woids  or  reason- 
able inference  disclose  what  was  the  contract  of  the 
parties."  (fc) 

In  a  case  where  the  bill  was  brought  for  a  specific  per- 
formance from  letters  which  had  passed  between  the 
parties,  it  appeared  that  a  certain  number  of  years'  pur- 
chase was  to  be  given  for  the  land,  but  it  could  not  be 
ascertained  whether  the  rents  upon  a  few  cowgates  were 
58,  or  Is.,  and  although  there  was  no  other  doubt,  Lord 

(a)  MUnet  v.  Oeryt  14  Yes.      L.  B.  4  Eq.  529. 
406  ;  and  see  Wilkg  v.  Davis,  3  (6)    Oaddiek  y.  ShidfRore^  2 

Men  607 ;    Viekers  v.   VicJcere,      De  G.  &  J,  66. 
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Hardwicke  held  that  such  an  agreement  could  not  be      Chap.  v. 
carried  into  execution.     He  said  that  in  these  cases  it 
oaght  to  be  considered  whether  at  law  the  party  could 
recover  damages ;  for  if  he  could  not^  the  Court  ought 
not  to  cany  such  agreements  into  execution,  (a) 

An  agreement  for  a  lease  which  does  not  state  the 
commencement  or  duration  of  the  proposed  term^  is 
not  sufficient/^)  even  when  ratified  by  the  proposed 
lessee,  (c)  Where  the  plaintiff  relied  on  a  letter  written 
by  the  defendant^  in  which  the  defendant  agreed  to  take 
a  house  for  seyen  years  on  certain  terms,  but  in  which 
the  day  of  the  commencement  of  the  lease  was  not  men- 
tioned; and  on  another  letter  from  the  defendant 
mentioning  a  day  of  commencement,  and  adding  terms 
to  which  the  plaintiff  did  not  agree;  it  was  held  that 
there  was  no  memorandum  of  an  agreement  sufficient 
to  satisfy  the  statute,  {d)  But  an  agreement  for  a  lease 
at  three  Uyes  on  thirty-one  years  is  not  invalid  because 
the  agreement  does  not  name  the  lives,  nor  provide 
by  whom  they  are  to  be  nominated,  provided  the  lives 
nominated  by  the  person  seeking  specific  performance 
were  in  existence  when  the  agreement  was  entered 
into.(e) 

So  an  agreement  that  a  royalty  of  6(2.  per  ton  should 
be  paid  on  any  minerals,  and  that  any  mines  required  to 


(a)  LordMiddUiony.  WiUon, 
Sngd  V.  A  P.  13th  ed.  109 ; 
and  Bee  Dart,  Y.  4fc  P.  5th  ed. 
230. 

(h)  Oox  V.  Middleman,  2  Drew. 
209;  Gordon  v.  Trevelyan,  1 
Price,  64;  Damg  v.  Jonett  25 
L.  J.O.P.  91 ;  Olarhe  v.  FvUer, 
16  G.  E  (N.  S.)  24 


(c)  Bayley  v.  Fxtzmawrice,  8 
E.  &  B.  679;  Mtsmawrice  v. 
Bcvyley,  9  H.  L.  0.  78. 

((i)  Neiham  v.  Selby,  L.  R.  7 
Gh.  406,  affg.  S.  G.  L.  B.  18  Eq. 
191 ;  and  see  Baumann  v.  James, 
L.  R  3  Gh.  508. 

(e)  Fitzgerald  v.  Vicker$,  2 
Dr.  &  Wal  29a 
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Chap.  V. 


Most  be 

oonduded 

•greement. 


memorandum  of  the  contract,  indorsed  on  the  particulars 
and  conditions  of  sale,  and  referring  to  them,  and  after- 
wards wrote  to  the  vendor  complaining  of  a  defect  in  the 
title,  referring  to  the  contract  expresslj,  and  renouncing 
it,  and  the  vendor  wrote  and  signed  several  letters,  men- 
tioning the  property  sold,  the  names  of  the  parties,  and 
some  of  the  conditions  of  sale,  insisting  on  one  of  them 
as  curing  the  defect,  and  demanding  the  execution  of 
the  contract;  it  was  held  that  these  letters  might  be 
connected  with  the  particulars  and  conditions  of  sale  so 
as  to  constitute  a  memorandum  in  writing  binding  the 
vendor  under  the  statute,  though  neither  the  original 
conditions  and  particulars,  nor  the  memorandum  signed 
by  the  purchaser,  mentioned  or  were  signed  by  the 
vendor,  (a) 

Although  a  contract  may  be  deduced  firom  letters,  or 
from  various  documents  containing  the  terms,  there  most 
be  a  clear  accession  on  both  sides  to  one  and  the  same 
set  of  terms,  (6)  for  if  it  appears  that  the  parties  haye 
never  got  beyond  treaty,  no  relief  can  be  obtained,  (c) 
"  The  Court,''  said  Lord  Eldon, "  is  not  to  decree  specific 
performance  unless  it  can  collect,  upon  a  fiedr  interpre- 
tation of  the  letters,   that  they   import   a  concluded 


(a)  DoheU  y.  Hutehinaon,  3 
A.  ^  E.  355  ;  5  Nov.  &  M.  251 ; 
and  see  Powell  v.  DiMon,  2  Ball 
^  B.  416 ;  Olinan  ▼.  CooJee^  1 
Sch.  ac  Lef:  33;  Blagden  v. 
Bradbear,  12  Yes.  466;  Men 
y.  Bennett,  3  Taunt  169 ;  Ver- 
Under  y.  Godd,  T.  ^c  R  352 ; 
Laythoarp  v.  Brycmi,  2  Bing. 
(N.  0.)  736,  3  Sa  238;  Ham^ 
merUy  y.  De  Biel,  12  0.  ^  F. 


45  ;  Biidgway  ▼.  Wharton,  3  D. 
M.  G.  696,  per  Lord  Cranworth. 

(h)  Tkomat  y.  Blaekman,  1 
Coll  312,  per  Knight  Brace, 
V.  0. 

(e)  See  FeUhotue  y.  Bindley, 
11  0.  R  (N.  a)  869 ;  Jordan 
V.  Norton,  4  K  A  W.  155 ; 
Hutchineon  y.  BotDker,  5  M.  A 
W.  535;  Kennedy  V.  Lee,  SU^. 
45L 
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agreement;  if  it  rests  reasonably  doabtfbl  whether  what  Chap.  V. 
passed  was  only  treaty,  let  the  progress  towards  the  con-^ 
fines  of  agreement  be  more  or  less,  the  court  ought  rather 
to  leave  the  parties  to  law  than  specifically  to  perform 
what  is  doubtful  as  a  contract.  But  it  is  also  clear  that 
the  court  is  to  put  the  same  interpretation  upon  corre- 
spondence, with  reference  to  this  subject,  as  other  persons 
woiild,  reading  the  correspondence  fairly,  with  a  view  to 
collect  the  sense  of  it.  (a) 

Where  the  agent  for  the  purchaser  wrote  to  the  agent 
of  the  vendor,  offering  a  price  for  a  house,  and  the  vendor 
wrote  across  the  letter  ''  I  agree  to  sell  my  house  upon 
these  terms,''  and  thereupon  his  agent  wrote  to  the  pur-^ 
chaser's  agent, ''  My  employer  will  take  your  offer,"  and 
added,  ''make  an  appointment  to  meet  and  draw  the 
agreements,"  it  was  held  that  there  was  a  sufScient  con-* 
tract.(i) 

When  an  offer  in  writizlg  is  made  to  sell  on  specified 
terms,  and  this  is  unconditionally  accepted  or  acted  upon 
by  the  party  to  whom  it  is  made  without  express  accept^ 
ance,  there  is  a  binding  contract,  which  neither  party 
can  vary ;  {e)  but  if  the  terms  are  not  settled,  and  any- 
thiDg  remains  to  be  done,  the  contract  will  not  be  bind-* 
ing.  (d)  "  If/'  said  Lord  Westbury,  "  there  has  been  a 
final  agreement,  and  the  terms  of  it  are  evidenced  in  a 

(a)  Euddlettone  v.  Brucoe,  11  361 ;  Bac  Abr.  tit  Agreements 

Yea.  591 ;  and  see  Stratford  v.  (o)  3  ;  Honeyma/n  v.  McurrycU, 

Boiuwrth,  2  Y.  &  B.  341 ;  OgUvie  21  Beav.  14, 1  Jar.  (N.  S.)  857, 

V.  PoJiiambe,  8  Mer.  53 ;  Ohew»  6   H.    L.    0.    112 ;    Liverpool 

ley  Y.FikOer,  13  0.  R122 ;  Archor  Borough  Bank  v.  EeeU$,  4  H.  & 

v.  Bayne$,  5  Ezch.  625.  K.  139. 

(h)  Cowl&y  V.  Waitt,  17  Jar.  {d)  Wood  v.  Midgeley,  5  D. 

172.  M.  G.  41 ;  Ewnmefu  v.  Bohintp 

(e)  Bird  v.  Blo9§e,  2  Vent.  3  De  G.  J.  &  S.  88* 

8 
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Chap.  V.  manner  to  satisfy  the  Statute  of  Frands,  the  agreement 
shall  be  bindings  though  the  parties  may  have  declared 
that  the  writing  is  to  serve  only  as  instructions  for  a 
formal  agreement^  or  though  it  may  be  an  express  term 
that  a  formal  agreement  shall  be  prepared  and  signed  by 
the  parties.  As  soon  as  the  fact  is  established  of  the 
final  mutual  assent  of  the  parties  to  certain  terms^  and 
those  terms  are  evidenced  by  any  writing  signed  by  the 
party  to  be  charged,  or  his  agent  lawfully  authorized, 
there  exist  all  the  materials  which  this  court  requires  to 
make  a  legally  binding  contract/' (a) 

Where,  after  negociations  for  the  purchase  of  certain 
tithes,  in  which  the  terms  were  discussed,  but  not 
finally  settled,  the  vendor  wrote  to  his  solicitor  a  letter 
which  contained  the  following  passage :  '^  Previously  to 
paying  the  amount  (then  followed  an  illegible  word) 
for  tithes,  glebe,  &c.,  it  would  be  advisable  to  have 
some  information  as  to  title,''  it  was  held  that  the 
letter  did  not  amoimt  to  a  note  or  memorandum  in 
writing  of  a  contract  for  the  sale  of  lands  within  the 
statute,  {b) 
Additional  Jn  order  to  constitute  an  agreement,  the  answer  to  the 

written  proposal  must  be  a  simple  acceptance  of  the 
terms  proposed  without  the  introduction  of  a  new  and 
different  term.(c)  Thus,  an  offer  to  grant  an  under- 
lease in  reply  to  a  proposal  to  take  an  assignment  is 
not  8ufficient.((i)     So,  where  an  offer  by  letter  to  supply 

(a)   Chinnock  v.   The  Ma/r-  Bing.  653 ;  Eyds  v.  Wrench,  3 

ehioneti  of  Ely,  4  De  G.  J.  &  S.  Beav.  334;  Thcmbwry  y.BmSL, 

647.  1  Y.  &  a  0.  0.  564, 

Q>)   SavUe  v.   Kinnaird,   11  (d)  Eollemd  v.  Eyre,  2  S. 

Jur.  (N.  S.)  195.  &  S.  194. 

(e)    Bouthdge    t.    Gramt,  4 


term. 
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goods  is  accepted,  but  the  answer  adds  a  further  stipn-      Cbap.  V. 
lation  to  the  effect  that  goods  already  stipplied  shall 
be  paid  for  at  the  rate  contained  in  the  offer,  that  is  a 
new  term  in  the  agreement,  and  must  be  shown  to  be 
accepted,  (a) 

An  immaterial  addition  to  an  acceptance  of  an  offer  Immaterial 
will  not  vitiate  a  contract.  (&)  Where  a  proposal  by  a  aoceptanoe. 
purchaser  to  take  the  remainder  of  a  lease  was  answered 
by  a  letter  which,  after  acceding  to  the  proposal,  added, 
''We  hope  to  give  yon  possession  at  half  quarter-day ,''  it 
was  held  that  the  addition  did  not  introduce  a  new  term, 
bat  that  the  acceptance  was  unconditional,  (c) 

If  there  is  a  simple  acceptance  of  an  offer  to  purchase.  Conditional 
accompanied  by  a  statement  that  the  acceptor  desires  '  ^  ^* 
that  the  arrangement  should  be  put  into  more  formal 
terms,  the  mere  reference  to  such  a  proposal  will  not  pre- 
rent  the  court  from  enforcing  the  final  agreement  arriyed 
at.  But  if  the  agreement  is  made  subject  to  certain  con- 
ditions then  specified,  or  to  be  specified  by  the  party 
making  it,  or  by  his  solicitor,  then,  until  those  conditions 
are  accepted,  there  is  no  final  agreement  such  as  the 
court  will  enforce,  (d)  Thus,  where  the  Tenders  of  land, 
in  a  letter  acknowledging  the  receipt  of  an  offer  by  in- 
tending purchasers,  wrote  as  follows  :  "  Which  offer  we 
accept,  and  now  hand  you  two  copies  of  conditions  of 
sale,''  and  therewith  enclosed  a  formal  agreement,  with 
conditions  of  a  special  character,  it  was  held  that  the 

(a)  Eeytoard  v.  Bamei,  28  11  Beav.  I. 
L.    T.  68;   and   see  Srn/Uh  v.  (c)  CUve  t.  BeawncfU,  1  De 

Sartnan,  9    B.  ^    C.   561 ;    4  G.  &  S.  397. 
Mann.  &  B.  455.  {d)  Oroisly  ▼.  Maycock,  L.  B. 

(h)   GMim  y.  North  East  18  Eq.  180,  per  Jessel,  M.B. 
MetrfifelUan   Agylwn   Dittrid. 
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Chap.  V.      acceptance  was  only  conditional,  and  that  ttere  was  no 
—         final  agreement  of  which  specific  performance  could  le 
enforced  as  against  the  purchasers,  (a) 

In  Lucas  v.  James,  {b)  on  a  treaty  for  an  nnder-leaae, 
a  memorandum  of  the  terms  of  the  intended  agreement 
was  prepared,  stipulating  that  the  lease  should  contein 
aU  usual  covenants,  and  also  the  covenants  in  the  leases 
of  the  ground  landlord;  and  the  proposed  lessee  signed 
the  memorandum  accompanying  his  signature,  with  the 
qualification  that  he  agreed  thereto,  subject  to  there 
being  nothing  unusual  in  the  leases  of  the  ground  land- 
lord.    A  draft  of  the  proposed  lease  was  afterwarda  sub- 
mitted by  the  lessor's  soUcitors  to  the  proposed  lessee, 
who  made  some  alterations  and  returned  the  draft  with  a 
request  that  the  lessor  would  at  once  grant  the  lease  so 
altered,  or  refuse  it.     The  lessor's  soUcitors  sent  the 
draft  back  the  same  day,  assenting  to  all  the  alterations 
except  one,  whereby  the  proposed  lessee  had  expunged  a 
clause  in  the  draft  restraining  any  assignment  or  demise 
by  him  without  the  consent  of  the  lessor.     It  was  held 
that,  upon  the  return  of  the  draft  lease,  not  acceding  to 
all  the  alterations,  and  in  the  absence  of  any  proof  that 
the  lessor  was  previously  bound  by  the  terms  as  to  un- 
usual covenants,  introduced  by  the  proposed  lessee  on 
his  signing  the  memorandum,  the  contract  was  incom- 
plete, and  the  proposed  lessee  was  at  liberty  to  deter- 
mine the  treaty,  (e) 
Parol  accept-         A  proposal  in  writinff,  containing  the   terms  of  tie 

ance  of  written  ^  _^  ,,         ,  ,,  ^       A 

offer.  proposed  contract,  signed  by  the  party  to  be  cnargea,  ana 

(a)  Crouley  v.  Mayeock,  L.  B.  (c)  And  see  Wcumer  v.  WH- 
18  Eq.  180 ;  see  also,  StarOey  v.  Ungton,  3  Drew,  523 ;  Bidgwty  t. 
Diywdeiwell,  L.  R  10  C.  P.  102.  Wha/rton,  6  H.  L.  O,  264  ;  SmUh 

(b)  7  Hare,  410.  v.  2^cale,  2  C.  R  (N.  8.)  67.    , 
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accepted  hj  parol,  by  the  party  to  whom  it  is  made,  is  a  Chap.  V. 
sufficient  memorandam,  or  note  in  writing,  to  satisfy  the 
statute,  (a)  In  Warner  r,  WilKngtony{h)  Eindersley  V.C. 
said :  ''  I  think,  upon  principle,  that  parol  acceptance  is 
sufficient ;  because,  when  one  party  has  signed  a  written 
proposal,  and  the  other  expressly  accepts  it  by  parol,  as 
if  he  says  in  express  terms, '  I  accept  the  proposal,'  it 
appears  that  that  reduces  it  to  a  case  of  parol  agreement 
come  to  between  the  parties,  and  a  memorandum  of  the 
agreement  signed  by  one,  in  which  case  it  is  clear  that 
the  signature  of  one  party  is  sufficient  to  bind  him, 
although  the  other  has  not  signed/'  (c) 

Where  a  letter  contains  the  entire  terms  of  an  agree-  Special 
ment,  it  is  not  necessary  for  the  plaintiff  to  prove  that 
he  accepted  the  terms.  If  it  require  the  plaintiff  to  sup- 
ply a  term  in  the  agreement,  there  must  be  a  special 
acceptance  in  writing  supplying  that  term,  in  order  to 
take  a  case  out  of  the  statute.(d) 

When  an  offer  in  writing  is  made  by  a  vendor  to  sell  Withdrawal 
on  specified  terms,  and  this  is  unconditionally  accepted, 
there  is  binding  contract,  which  neither  party  can  vary ; 
but  the  vendor  is  entitled,*^  at  any  time  before  his  offer 
has  been  definitely  accepted,  to  withdraw  or  add  any 
new  terms  to  his  proposal.    If  these  be  refused  the  treaty 


(a)  Ajihcroft  v.  Mortin^  4  M. 
&  Gr.  451 ;  Bsum  v.  Pieksley, 
L.  B.  1  Exch.  342;  Watis  v. 
Ain^worth,  3  F.  A  F.  12 ;  1  H. 
&  G.  83 ;  Smith  v.  NecUe  2  0. 
B.  (N.  S.)  67  ;  Horrfdll  v.  Gor- 
neH,  6  W.  R.  387;  Peek  v. 
North  Staffordihire  Bailway  Co. 
29  li.  J.  Q.  B.  97. 

(5)  3  Drew.  632. 


(c)  And  see  Benecke  v.  Chad' 
wick,  4  W.  R.  687 ;  Fortter  v. 
Bowland,  7  H.  &  N.  103 ;  30  L. 
J.  Ex  396  ;  Liverpool  Borough 
Bank  v.  Ecdw,  4  H.  &  N. 
139. 

(d)  BoyB  V.  Ayerit,  6  Mad<L 
316 ;  and  Bee  Taylor  v.  Porting-^ 
ton,  7  D.  M.  G.  328. 
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Chap.  V. 


Determination 
of  offer. 


Rejection  of 
offer. 


Acceptance 
must  be  in 
reasonable 
time. 


is  at  an  end^(a)  and  tliisj  althoagh  a  time  is  fixed  for 
acceptance.(fc) 

If  the  person  making  an  offer  dies^  becomes  bank- 
rapt^  or  sells  before  acceptance^  the  contract  is  at  an 
end.(c) 

Where  an  agreement  has  been  commenced  by  letter, 
but  in  the  course  of  the  treaty  an  offer  made  in  writing 
has  been  verbally  rejected^  the  party  who  has  made  the 
offer  is  relieved  from  his  liability  unless  he  consents  to 
renew  the  treaty,  (d) 

The  party  who  has  rejected  an  offer  cannot  afterwards, 
at  his  own  option,  convert  the  same  offer  into  an  agree- 
ment by  acceptance  without  a  renewed  offer  from  the 
other  party,  (e) 

In  order  that  an  offer  to  sell  may  be  binding  upon  the 
person  making  it,  it  must  be  accepted  within  a  reasonable 
time,  and  if  a  person  communicates  his  acceptance  of 
an  offer  within  a  reasonable  time  after  the  offer  is  made, 
and  if  within  a  reasonable  time  of  the  acceptance  being 
communicated  no  variation  has  been  made  by  either 
party  in  the  terms  of  the  offer  so  made  and  accepted,  the 
acceptance  will  be  taken  as  Simultaneous  with  the  offer, 
and  both  together  constituting  such  an  agreement  as  the 
court  will  execute.  (/) 


(a)  Honeyman  v.  Marryai,  21 
Beav.  14,  1  Jur.  (N.  S.)  857,  6 
H.  L.  0. 112 ;  Chvnnock  v.  Mar- 
ehioneM  of  Ely,  4  De  G.  J.  &  S. 
647;  6N.  R.  1. 

(h)  Martin  v.  Mitchell,  2  Jac. 
4  W.  428 ;  Boutledge  v.  Grant, 
4i  Bing.  653 ;  Lucas  v.  «7am6«,  7 
Hare,  410. 

(c)  Meynell  v.  Surteet,  25  L. 


J.  Ch.  267 ;  1  Jur.  (N.S.)  737. 

(d)  Sheffield  Oanal  Co.  v.  Shef- 
field Sf  'Rothefham  BaUtcoAf  Co. 
3  Bail.  Gas.  121 ;  Honeyman  v. 
Marryat,  21  Beav.  14 ;  6  H.  L. 
0.14. 

(e)  Sheffield  Canal  Co.v.  Shef- 
field 8c  Botherham  BaUtcay  Co. 
3  Rail.  Gas,  121. 

(/)  Kennedy  v.  Lee,  3  Mer. 
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Not  only  is  it  contrary  to  the  Statute  of  Frauds^  but      Chap.  v. 
to  the  common  law  before  the  statute^  to  add  anything  to  paroi  evidence 
an  agreement  in  writing  by  parol^  (a)  for  the  court  cannot  ^  Idd'to^  * 
draw  distinctions  between  stipulations  that  are  material  J^^"*^ 
and  those  that  are  not.  (b)      So  parol  evidence  cannot  be 
adduced  by  the  plaintiff  to  show  that  certain  stipulations 
or  terms  were  come  to  between  the  parties  at  the  time 
of  making  the   contract  or  afterwards^  and  that  they 
hare  been  omitted  from  the  writing,  (c)    Thus^  where  the 
written  agreement  on  a  contract  of  hiring  and  service 
pi'oyided  that  the  servant's  salary  should  be  paid  yearly^ 
it  was  held  that^  there  being  this  precise  stipulation  for 
yearly  payments^  parol  evidence  was  not  admissible  to 
show  that^  at  or  after  the  time  the  contract  was  entered 
bto  in   writings  it  was  verbally  agreed   between  the 
parties  that  the  salary  should  be  paid  quarterly,  and  that 
the  fact  of  the  payments  having  been  made  quarterly  did 
not  vary  the  rights  of  the  parties  under  the  agreement,  (d) 
So  in  an  action  for  a  breach  of  warranty  on  the  sale  of 
goods  upon  a  written  contract,  parol  evidence  is  not  ad- 
missible to  show  that  the  seller's  agent  at  the  time  of  the 
sale  represented  the  goods  to  be  of  a  particular  quality. 


455,  per  Lord  Eldon;  Thorn- 
lury  V.  BeviU,  1  Y.  A  0.  0.  0. 
554 ;  WUliama  v.  Williamg,  17 
Beav.  213;  Power8  v.  Fowler, 

4  E.  &  B.  519  (n.)  ;  Meynell  v. 
Surtees,  25  L.  J.  Ch.  257 ;  1  Jur. 
(N.  S.)  737. 

(a)  Farteriehe  v.  Powlei,  2 
Atk.  383 ;  Omerod  v.  Hardma/n, 

5  Ves.  722 ;  Woollam  v.  Kearn, 
7  Ves.  211. 

(h)  Manhall  v.  Lyrmj  6  M.  & 


W.  116;  Emmett  v.  Dewhint, 
21  L.  J.  Ch.  497 ;  and  see  Ben j. 
on  Sales,  2nd  ed.  158  n.  6,  as  to 
cases  overruled. 

(c)  See,  as  to  the  admissibility 
of  evidence  on  behalf  of  a  de- 
fendant resisting  specific  per- 
formance, poit,  chapter  on 
Specific  Performance. 

(d)  Giraud  v.  Bichmond,  2  C. 
R835. 
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Chap.  V. 


When  parol 
evidence  ad- 
missible to 
prove  stipula- 
tions of  con- 
tract. 


"  The  rale  is/'  said  Maule,  J.^  ^'  that  where  a  contnct; 
though  completely  entered  into  by  parol,  is  affcerwaidB 
reduced  into  writing,  we  must  look  at  that,  and  at  that 
alone,  even  though  part  of  the  terms  previously  agreed 
upon  are  not  inserted  in  the  written  contract.  It  is  by 
the  written  contract  alone,  subject,  of  course,  to  be  inter- 
preted by  the  usages  of  trade,  as  in  Syera  y.  Jonas,  {a) 
that  the  parties  are  bound,  and  more  especially  is  that 
BO  in  a  case  where  as  here  the  contract  is  one  which  by 
the  Statute  of  Frauds  is  required  to  be  in  writing.  The 
intention  of  the  legislature  was  that  the  writing  should 
be  the  evidence,  and  the  only  evidence,  of  the  contract, 
and  that  there  should  be  no  occasion  to  look  beyond 
it.'' (6) 

Nor  is  parol  evidence  admissible  to  show  the  name  of 
the  person  to  whom  a  guarantee  is  given,  (c) 

But  although,  where  there  is  a  concluded  contract 
between  the  parties,  parol  evidence  is  not  admissible  to 
add  to  or  vary  the  terms,  if  there  has  been  no  actual 
memorandum,  but  writings  are  simply  offered  as  evidence 
of  the  terms,  parol  evidence  is  admissible  to  show  an  ad- 
ditional stipulation.  Thus  in  Ford  v.  Tate8{(I)  the  con- 
tract was  as  follows :  ''  Of  B.  Y.  39  pocket  Sussex  hops, 
Springetfs  five  pocket,  Kenward's  78  J.  Springett's  to 
wait  orders,"  it  was  held  in  an  action  for  non-delivery 
of  the  hops  that  the  contract  imported  a  sale  for  ready 
money,  and  that  parol  evidence  was  not  admissible  to 


(a)  2  Ex,  111. 

(h)  Hwrnor  v.  Groves,  16  0. 
B.  667;  24  L.  J.  0.  P.  53;  and 
866  Boydell  V.  Drummond,  11 
East,  142  ;  Fitxmaurice  v.  Bay* 
ley,  9  H.  L.  0.  78 ;  Holmes  v. 


MUchell,  7  C.  B.  (N.  S.)  361 ; 
28  L.  J.  0.  P.  30L 

(c)  WUUavts  V.  Lake,  2  £.  & 
E.  349;  29  L.  J.  Q.  B.  1. 

(d)  2  Man.  &  Gr.  549. 
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flhow  that  by  the  usual  course  of  dealing  between  the  Chap.  V. 
parties^  the  hops  were  sold  on  a  credit  of  six  months. 
In  Lochett  v.  Nicklin,  (a)  on  the  other  hand^  the  defen- 
dant ordered  goods  by  letter  which  did  not  mention  any 
time  for  payment^  the  plaintiff  sent  the  goods  and  an  in- 
voice. It  was  held  that  parol  evidence  was  admissible 
to  show  that  the  goods  were  supplied  on  credit^  the  letter 
not  amounting  to  a  valid  contract  within  the  Statute  of 
Frands. 

Parol  evidence  is  not  admissible  to  connect  separate  Parol  evidence 
docmnents^  but  they  must  either  be  actually  attached  to  to  oonnect 
each  other  or  they  must  distinctly  refer  to  each  other,  (b)  ^J^^nts. 

In  Baumcinn  v.  J<ime8{c)  the  Lords'  Justices  held 
that  parol  evidence  was  admissible  to  connect  separate 
documents.  In  that  case  a  tenant  applied  to  his  land- 
lord's solicitors  as  to  the  renewal  of  his  lease.  The 
solicitors  sent  him  a  report  by  a  surveyor,  who  recom- 
mended the  granting  of  a  lease  at  a  given  rent,  if  certain 
repairs  were  done  by  the  tenant.  The  tenant  wrote 
back  assenting  to  the  repairs  and  rent,  but  asking  for  a 
term  of  twenty-one  years.  No  final  agreement  was  come 
to,  but  some  months  afterwards,  a  negotiation  having 
proceeded  between  the  tenant  and  landlord,  without  the 
intervention  of  the  solicitor,  the  landlord  wrote  a  letter 
promising  the  tenant  a  lease  for  fourteen  years  '^  at  the 
rent  and  terms  agreed  upon,''  to  which  the  tenant  wrote 

(a)  2  Ex.  93.  v.  Oallu,  9  0.  B.  (N.  S.)  769  ; 

(h)  AfUejK2M,aJidBeeHinde  SO  L.  J.  C.  P.  241;   Peek  v. 

T.   WhUehouse,    7    East,    558 ;  North  Stafordshire  EaMway  Co. 

Cooper  V.  SmUh,  15  East,  103  ;  10  H.  L.  0.  473 ;  32  L.  J.  Q.  B. 

Emmowrihy  v.  Sehofield,  2  B.  &  241 ;  Tierca  v.  Corf,  L.  B.  9,  Q. 

C.  945 ;  Bich(vrd»  v.  Forter,  6  B.  210. 
B.  &  G.  437 ;  8wrl  v.  BowrdiUon,  (c)  L.  B.  3  Gh.  508. 

1  0.  B.  (N.  S.)  188 ;   Ohapma/n 
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Chap.  V.  back  an  unqualified  acceptance.  It  was  argaed  on  the 
authority  of  Skelton t.  Gole{a)  and  Clinan ▼.  Co6ke{b)  that 
parol  evidence  was  not  admissible  to  connect  the  report 
and  the  tenant's  previous  letter  with  the  subsequent 
letters ;  but  the  courts  on  the  authorities  of  Ridgtoay  v. 
Wharton,  {e)  admitted  the  evidence^  and  held  that  ite 
being  conclnsively  established  that  there  never  had  been 
any  other  rent  or  terms  agreed  upon  than  those  men- 
tioned in  the  report^  there  was  a  sufficient  memorandum 
in  writing  to  satisfy  the  statute.  It  does  not  appear, 
however,  from  the  report  that  any  of  the  cases  referred 
to  above  ((2)  were  cited  to  the  court,  and  it  is  submitted 
that  the  case  of  Bidgway  v.  Wharton  is  not  in  tad  an 
authority  for  admitting  parol  evidence  to  connect  sepa- 
rate papers  which  do  not  refer  to  each  other.  All  that 
was  decided  in  that  case  was  that  if  there  is  a  signed 
paper,  which,  though  agreeing  to  do  something,  leaves 
the  subject  matter  of  the  agreement  unexplained,  but 
refers  to  another  paper  which  contains  the  full  parti- 
culars of  the  explanation,  the  two  may  be  connected 
together  so  as  to  constitute  a  valid  contract. 
Parol  eridenoe  Parol  evidence  is  admissible  to  explain  an  imperfect 
ezpiun  reference  in  one  document  to  another. (e)      Thus,  where 

reference.         ^^  agreement  refers  to  a  plan  as  the  plan  agreed  upon, 

parol  evidence  is  admissible  to  identify  it.  (/) 
Cases  where  Parol  evidence  is  not  admissible  to  show  a  waiver  of 

not  admissible,  or  alteration  in  some  of  the  stipulations  in  a  contract/^) 

(a)  1  De  G.  &  J.  687.  8  Hare,  56 ;  Bokkow  v.  SeyrMur, 

(6)  1  Sob.  &  Lef.  22.  17  C.  R  (N.  S.)  117 ;  Jackson  v. 

(c)  6  H.  L.  C.  238.  Ogla^ider,  2  H.  &  M.  472. 

(d)  P.  266,  n.  (h).  if)    HortJaU   v.   Bodgu,   2 

(e)  8aunder9on  v.  Jackaon,  2  Ooop.  C.  C.  116  n.  (a). 

B.  &  P.  238 ;  Clinan  v.  CooJce,  1  {g)  Harvey  v.  Grabham,  5  A. 

Sch.  &  Lef.  33;  Monro  v.  Taylor,      &  E.  61. 
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nor  to  prove  that  a  portion  of  the  prioe  agreed  to  be  paid      Chap.  V. 
for  goods^  wa8^  in  consideration  of  an  undertaking  to  de* 
fiver  them  at  a  specified  time^  fixed  above  the  market 
price; (a)  nor  to  prove  a  parol  agreement  for  extending 
the  time  for  delivery  of  goods^(6)  or  for  changing  the 
place  of  delivery  of  goods,  (c)      Where  the  day  for  the 
completion  of  the  purchase  of  an  interest  in  land  is  in- 
serted in  a  written  contract^  it  cannot  be  waived  by  oral 
agreement^  and  another  day   substituted  in  its  place, 
''for  to  allow  the  substitution  of  a  new  stipulation  as  to 
the  time  of  completing  the  contract,  by  reason  of  a  sub- 
sequent   oral    agreement  between  the  parties   to   that 
effect,  in  lieu  of  a  stipulation  as  to  time  contained  in  the 
written  agreement  signed  by  the  parties,  is  virtuaUy  and  . 
substantially  to  allow  an  action  to  be  brought  on  an 
agreement  relating  to  the  sale  of  land,  partly  in  writing 
signed  by  the  parties,  and  partly  not  in  writing  but  by 
parol  only,  and  amounts  to  a  contravention  of  the  Statute 
of  Frauds/^  {d)     Most  of  the  foregoing  cases  were  dis- 
cussed in  Hickman  v.  Haynes,  (e)  where  Lindley,  J.,  said : 
''The  result  of  these  cases  appears  to  be  that  neither  a 
plaintiff  nor  a  defendant  can  at  law  avail  himself  of  a  parol 
agreement  to  vary  or  enlarge  the  time  for  performing  a 
contract  previously  entered  into  in  writing,  and  required 
to  be  so  by  the  Statute  of  Frauds.'^ 

So  also  parol  evidence  is  not  admissible  to  show  a 
verbal  agreement  between  the  parties  that  the  vendee 

(a)  Brady  v.  Oa$tler,  3  H.  &  E.  1  Ex.  117  ;  ih,  2  Ex.  135,  in 

C.  112,  per  Pollock,  O.B.  and  error. 

Bramwell   and   Channel!,  BB.  (c)  Moore  v.  Camphell,  10  Ex. 

diss.  Martin,  B.  323. 

(h)  Stead  v.  Dawher,  10  A.  &  (c2)  Stowell  v.   Bohineon,   8 

E.  57 ;  MarihcUl  v.  Lynn,  6  M.  Bing.  (K  0.)  928 ;  6  So.  212. 

&  W.  109 ;  NohU  v.  Ward,  L.  (e)  L.  R.  10,  C.  P.  598.  605. 
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Chap.  V. 


Parol  eridence 
admissible  to 
show  that  no 
contract 
intended, 


or  that  it  was 
conditional, 


or  that  the 
agreement 
does  not  state 
contract, 


should  waive  his  right  to  a  good  title  as  to  one  of  Bovenl 
lots  of  land  sold  under  an  agreement  in  writixLg.(a) 

A  document  purporting  to  be  a  contract  signed  hj 
the  parties  is  not  necessarily  so ;  and  it  is  competent  for 
either  of  the  parties  to  show  hj  parol  evidence,  that  it 
was  not  their  intention  in  signing  that  it  should  operate 
as  a  contract,  and  that  the  real  contract  between  them 
was  not  in  writing,  (6)  or  to  show  that  the  contract 
was  only  to  bind  upon  the  happening  of  a  certain 
event,  (c) 

So,  although  parol  evidence  is  not  admissible  to  add  to 
or  vary  the  written  agreement,  it  is  admissible  on  the 
part  of  the  defendants  to  show  that  the  writing  only 
contains  some  of  the  terms  of  the  contract.  Thus, 
where  a  sample  of  wool  was  left  at  a  broker's  for  sale,  and 
on  the  sale  it  was  stipulated  by  the  purchaser  that  the 
wool  should  be  delivered  in  good  dry  condition,  and  on 
the  same  day  the  broker  sent  the  vendor  a  sold  note  of 
the  contract,  which,  however,  omitted  all  mention  of  the 
stipulation  that  the  wool  was  to  be  in  good  dry  con- 
dition, and  no  note  of  it  was  sent  by  the  broker  to  the 
purchaser,  parol  evidence  was  admitted  to  show  the 
omission  of  the  stipulation.  ((2) 

And  where  a  term  is  not  expressly  contained  in  a  con- 
tract, but  is  implied  in  it,  upon  the  assumption  of  ui 
intention  in  the  parties  not  declared  in  the  written 
instrument,  parol  evidence,  with  reference  to  such  a  term 


(a)  Oo$9  V.  Lord  Nugent,  5 
B.  &  Ad.  68  ;  Harvey  v.  Qrah- 
ham,  5  A.  &  E.  74. 

(h)  Bogere  v.  Hadley,  2  H.  A 
G.  227;  and  see  BoUkow  v. 
Seymour,  17  0.  B.  (N.  S.)  120. 


(o)  Fym  v.  OampheU^  6  Kt 
B.  370;  25  L.  J.  Q.  B.  277 ;  Fw- 
ne$9  V.  Meek,  27  L.  J.  Ex.  31 

(d)  Fitte  V.  Beckett,  13  M.  & 
W.  743.  See  farther  pott,  chap- 
ter on  Specific  Performance. 
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intaroduced  into  the  contract  from  an  assumed  intention  of      chap.  v. 
the  parties^  of  extrinsic  facts  to  negative  or  qualify  such 
intention  is  admissible.(a) 

Again^  where  on  a  sale  of  goods  the  price  is  not  ortoproye 
stated^  parol  evidence  is  admissible  to  show  that  a  price  agre^upon. 
was  in  £Eu;t  agreed  upon^  the  result  of  which  is  to  invali- 
date the  contract ;  for  as  we  have  seen  (6)  it  is  one  of  the 
requisites  to  the  validity  of  the  memorandum  that  the 
price  if  agreed  upon  should  be  stated,  (c) 

It  is  not  quite  clear  whether  parol  evidence  is  admis-  Whether  ad< 
Bible  to  show  a  verbal  agreement    that  a  contract  in  ^^ahaadon- 
writmg  shall  be  abandoned,  (d)   If  the  parol  agreement  is  J^V^®^' 
invalid  under  the  statute^  it  will  not  affect  an  implied  re- 
scission of  the  contract  in  writing.  "Where/'  said  Willes, 
J.J  "  parties  enter  into  a  contract  which  would  have  the 
effect  of  rescinding  a  previous  one^  but  which  cannot  ope- 
rate according  to  their  intention^  the  new  contract  shall 
not  operate  to  affect  the  previously  existing  right.''  (a) 

Parol  evidence  is  admissible  to  explain  a  latent  but  parol  eWdenee 
not  a  patent  ambiguity  in  a  written  agreement.     Thus,  J^^SS^ift^t 
where  to  an  action  for  not  accepting  cotton  which  the  ^bSruit*^"* 
defendant  bought  of  the  plaintiff,  "  to  arrive  ex  Peerless 


(a)  Bwrg€$  v.  Wiekham,  3  B. 
k  S.  669,  per  Gockbum,  G.J. ; 
and  see  Olapham  v.  Lcmgion^ 
34  L.  J.  Q.  B.  46. 

(l)  Anie,  p.  231. 

(c)  Elmore  v.  Kingscote,  5  B. 
&C.583;  Goodman  v.  Or iffithi, 
1  H.  A  N.  674;  26  L.  J.  Ex. 
145 ;  Aeebai  v.  Leviff  10  Bing. 
376. 

(d)  See  Bell  v.  Howard,  9 
Mod.  305  ;  Qo$8  v.  Lord  Nugent, 


5  BL  &  Ad.  64 ;  Emrvey  v.  Qraifh' 
ham,  5  A.  &  E.  61 ;  Price  v. 
Dyer,  17  Yes.  356;  Sanderson 
V.  GroAjes,  L.  B.  10  Ex.  234. 

(e)  Noble  v.  Ward,  L.  B.  1 
Ex.  117;  and  see  Moore  v. 
Oamphell,  10  Ex.  323;  see 
further  Ogle  v.  JE^orZ  Vane,  L. 
B.  2  Q.  B.  275 ;  Leaiher  OUih 
Oo.  V.  Hieronimui,  L.  B.  10  Q. 
B.  140 ;  Hickman  v.  Haynee,  tb. 
10  C.  P.  598. 
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Crap.  V.      from  Bombay/'  the  defendant  pleaded  that  he  meant 
a  ship  called  the  "  Peerless ''  which  sailed  from  Bombay 
in  October^  and  the  plaintiff  was  not  ready  to  deliver  anj 
cotton  which  arrived  by  that  ship^  bat  only  cotton  which 
arrived  by  another  ship  called  the  ''Peerless,''  which 
sailed  from  Bombay  in  December ;    it  was  held  that 
the  plea  was  a  good  answer  to   the  action,  (a)      But 
where  an  agreement  for  a  lease  of  a  farm  referred  to 
a  paper  containing  the  terms,  and  a  bill  was  £Qed  for 
specific  performance  according  to  such  clauses  as  had 
been  read  over  to  the  plaintiff,  it  was  held  that  parol 
evidence  was  not  admissible  to   show  what  were  the 
clauses.  (6) 
Parol  eridence       Parol  evidence  has  been  admitted  to  show,  in  an  action 
ex^nomis-    ^^  trover  for  goods,  that  by  the  mistake  of  a  broker 
imd  soid^"^***  the  bought  and  sold  notes  were  so  worded  as  not  to 
notes;  include   stock-in-trade   and   materials,  which  were  in- 

tended to   be  included  by  both  the  plaintiff  and  the 
defendant,  and  which  the  plaintiff  had   taken  posses- 
sion of.  (c) 
to  show  So  also  parol  evidence  has  been  admitted  to  show  the 

parties;  situation  of  the  parties  at  the  time  the  writing  was  made 

and  the  circumstances,  e.g.  to  show  the  trades  carried  on 
by  the  plaintiff  and  defendant,  in  order  to  prove  that 
the  relation  of  buyer  and  seller  existed ;  {d)  to  explain 
the  meaning  of  abbreviations  used  in  the  written  agree- 

(a)  BaffleB  v.   Wkihelhaui,  2  &  W.  857  ;  Qoldshede  v.  Swan, 

H.  &  G.  906 ;  and  see  8io1ee$  v.  1  Ezch.  154. 
Moore,  1  Goz,  221 ;  and  as  to  (h)  Brodie  v.  8i.  Patd,  1  Yes. 

the  admissibility  of  parol  evi-  J.  326. 

dence  to  explain  a  latent  am-  (c)  Steele  v.  Haddoekf  10  Ex. 

bignity    in    a    guarantee    see  64^. 

Hcngh  v.  Brooke,  10  A.  &  E.  (d)  NeweU  v.  Radford,  L.  R. 

309  ;  Butcker  v.  Stewart,  11  M.  3  0.  P.  52. 
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ment;  (a)  to  prove  that  a  written  contract  for  the  sale  Crap.  v. 
of  goods  purporting  to  be  made  between  a  vendor  and 
pnrchaser,  was  on  the  part  of  the  alleged  purchaser  made 
by  him  only  as  agent  for  a  third  party ;  (6)  to  prove  facts 
material  to  the  constmction  of  the  agreement  ;(c)  to  show 
tliat^  according  to  mercantile  nsage^  apparent  variances 
between  bought  and  sold  notes  are  in  fact  immaterial^ 
and  not  such  as  would  deceive  merchants,  {d) 
Upon  the  same  principle,  parol  evidence  is  admissible  to  explain 

8Ubj6Ct 

to  identify  the  subject-matter  of  the  contract,  e.g.  to  ex-  matter; 
plain  the  meaning  of  the  words  "  for  iron  received  "  in  a 
guarantee  ;(e)  to  ascertain  the  number  of  acres  agreed 
"  to  be  let ''  in  an  agreement  for  a  lease ;  (/)  to  prove 
ibe  amount  of  a  debt  guaranteed,  (9)  the  locality  over 
which  a  covenant  in  restraint  of  trade  extends/^)  or  what 
is  "  the  lease  **  referred  to  in  an  agreement  to  obtain  a 
lease,  (i)  So  parol  evidence  of  a  conversation  between 
the  plaintiff's  and  defendant's  agent  has  been  admitted 
to  show  what  was  meant  by  the  expression  "  your  wool/' 
in  a  letter  written  by  defendant's  agent  to  the  plaintiff, 
npon  which  letter  the  contract  was  based ;  (ft)  and  where 

(a)  Stoeei  v.  Lee,  3  Man.  &  (0)  Colbowrn  v.  Daweon,  10 
G.466;  4  Sc.  (N.E.)  77;  and      C.  B.  766. 

see  Bainbridge  v.  Wade,  16  Q.  (/)  SJuinnon  v.  Bradstreet,  1 

B.  99.  Sch.  &  Lef.  73. 

(b)  WiUon  V.  Hart,  7  Taunt,  (g)   Batenuin  v.  PhilUpi,  16 
295.  East,  272 ;  Shortrede  v.  Oheek, 

(e)  Monro  v.  Taylor,  8  Hare,  1  A.  &  E.  67. 
56.  (h)  Mumford  v.  GeUing,  7  C. 

(d)  Bold  v.  Bayner,  1  M.  A  R  (N.  S.)  306. 
W.  343 ;  Sievetorighi  v.  Areh/i-  (%)  Ecreey  v.  Graham,  L,  R. 

laid,  17  Q.  B.  103 :   Rogers  v.  6  0.  P.  9. 
HadUy,  2  H.  &  C.  227  ;  Kemp-  (h)  MaedonaZd  v.  Longhottom^ 

•on  T.  BoyU,  3  H.  &  C.  763 ;  34  1  E.  &  R  977  ;  affd.  in  Exch. 

L.  J.  Ex.  19L  Oh.  ih.  987. 
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Chaf.  V. 


to  show  trade 
iwage; 


to  proTe 
alterations 
in  articles 
ordered ; 


to  proye  date; 


that 'contract 
signed  bj 
agent  in  own 
name  was 
si^ed  for 
principal); 


the  vendor  of  leasehold  premises  wrote  a  letter  to  his 
solicitor^  stating,  ''  I  have  closed  with  Mr.  W.  for  this 
place/'  it  was  held  that  parol  eridence  was  admissible  to 
show  what  "  this  place ''  was.  (a) 

So  parol  evidence  has  been  held  to  be  admissible  to 
show  that  by  the  custom  of  the  hop  trade  the  following 
contract,  ''sold  18  pockets  Kent  hops  at  100«./'  a  pocket 
containing  more  than  a  cwt.,  meant  a  sale  at  100^.  per 
cwt.  (6) 

Where  an  executory  contract  was  entered  into  for  the 
fabrication  of  goods,  parol  evidence  of  alterations  and 
additions  ordered  by  the  purchaser  in  the  course  of 
manufacture  was  admitted,  Gaslee,  J.,  saying  that 
''  otherwise  every  building  contract  would  be  avoided  hj 
every  addition/' (c) 

Where  a  written  instrument  contains  no  dote,  parol 
evidence  is  admissible  to  show  when  it  was  written,  (cl)  or 
from  what  date  it  was  intended  to  operate.(e) 

When  a  contract  is  signed  by  an  agent  in  his  own 
name,  parol  evidence,  upon  an  action  brought  to  charge 
the  principal,  may  be  adduced  to  prove  that  the  contract 
was  signed  by  the  agent  on  behalf  of  the  principal. 
''  Parol  evidence,''  said  Lord  Denman,  C.  J.,  "  is  always 
necessary  to  show  that  the  party  sued  is  the  person 
making  the  contract  and  bound  by  it.     Whether  he  does 


(a)  Wcddron  v.  Jacoh,  5  L  R. 
£q.  181. 

(h)  Spicer  v.  Cooper ^  1  Q.  B. 
424 ;  and  see  as  to  commercial 
usages,  Wiggleiworth  v.  Dal» 
{won,  1  Sm.  L.  Gas.  546. 

(e)  Hoadly  v.  M'Lainey  10 
Bing.  482. 


(d)  Ednwndt  v.  Downet,  2 
0.  &  K  459;  HaHley  v.  Whar- 
ion,  11  A.&  E.934;  3P.&D. 
529 ;  Lohb  v.  Statdeif,  5  Q.  R 
574. 

(e)  Davi9  t.  Jonei,  25  L.  J. 
0.  P.  91. 
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80  in  his  own  name^  or  in  that  of  another,  or  in  a  feigned  Chap.  V. 
name,  and  whether  the  contract  be  signed  by  his  own 
hand  or  by  that  of  an  agent,  are  inquiries  not  different  in 
their  natore  from  the  qnestion  who  is  the  person  who  has 
just  ordered  goods  in  a  shop.  If  he  is  saed  for  the  price,  and 
his  identity  made  out,  the  contract  is  not  varied  by  appear- 
ing to  have  been  made  by  him  in  a  name  not  his  own.'' (a) 
Bat  it  is  not  admissible  on  behalf  of  the  agent  for  the 
purpose  of  showing  that  he  merely  acted  as  agent.  (6) 
Where  the  defendant,  a  broker,  signed  a  note  as  broker 
as  follows :  '^  Sold  this  day  for  (plaintiff's  broker)  to  our 
principals,"  etc.,  and  the  note  did  not  disclose  the  name 
of  the  principal,  parol  evidence  of  a  custom  in  the  trade, 
that  where  a  broker  purchased  without  disclosing  the 
namjd  of  his  principal  he  was  liable  to  be  looked  to  as 
purchaser,  was  admitted,  as  the  evidence  did  not  contra- 
dict the  written  instrument,  but  only  explained  its 
terms,  (c)  An  agent  may,  however,  show  by  parol  evi- 
dence that,  the  contract  by  mistake  described  him  as 
principal.  (J) 

Parol  evidence  is  admissible  to  prove,  when  altera-  to  proye 
tions  have  been  made  in  a  document  signed  by  one  of  the  Orations  in 

memorandum. 

(a)  Truetna/n  ▼.  Loder,  11  A.  E  &  E.  1004 ;  MolleU  v.  Bobin- 

&  R  589,  594 ;  see  also  Lindua  ton,  L.  B.  5  C.  P.  646 ;  FUet  v. 

V.  Bradtoelh  5  0.  R  683 ;  Ed-  Mwion,   L.   R.  7   Q.   B.   126 ; 

iMinds  y.  Biuhell,  L.  B.  1  Qi  K  HfUchinson  y.  TcUham^  L.  B.  8 

97.  0.  P.  482. 

(6)  Eiggitu  v.  Senior,  8  M.  &  ((2)  Wake  y.  Harropt  6  H.  & 

W.  834;   FawJceM  v.  Lamb,  31  N.  768;  1  H.  &  0.  202;  30  L.  J. 

L.  J.  Q.  R  98 ;  Cropper  y.  Oooh,  Ex.  273 ;  31 L.  J.  Ex.  451 ;  see 

L.  B.  3  0.  P.  194 ;    Oaider  y.  further  notes  to  Thompson  v. 

Dohelh  L.  R  6  C.  P.  486.  Daoenport,  2  Sm.  &  0.  7th  ed. 

(c)  Ewmfrey  y.  Da2«,  7  R  &  377 ;    Benj.  on  Sales,  2nd  ed. 

B.  266;  affd.  in  Exch.  Ch.  E.  159. 
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parties,  that  they  were  asBeoted  to  by  the  other;  for,  u 
there  never  was  a  coctract  till  such  aeaent  on  hig  part, 
the  effect  of  the  evidence  ia  not  to  vaxy  a  written  con- 
tract, but  merely  to  show  what  was  the  conditioii  of  the 
docoment  when  it  became  a  contract,  (a) 

(a)  Sieteart  v.  Eddowet,  U  R.  9  C.  P.  311. 


CHAPTER  TI. 
THE  SIOKATDBE  TO  THE  HEMORANDUH. 


;^HE  foortli  Beotioa  of  the   Statute  of  Freads     Cb*f.  VI. 
Teqnires  that  the  note  or  memomndiim  shall  Memonndiua 
be  mgned  " by  the  party  to  be  charged,"  ^d'hylhe 
and  the  seTenteentii  "by  the  parties  to  be  ^SmS 
charged."     Under  both  these  sections  it  has  long  been 
well  settled  that  an  agreement  signed  by  one  party  only 
is  snfBcient  to  charge  him  Tritbin  the  stAtate,  and  there- 
fore, apon  a  contract  for  the  sale  of  land  or  of  goods,  if 
the  pnrchaeer  alone  has  signed  the  contract,  he  cannot 
refuse  to  execute  the  conveyance  or  to  accept  the  goods 
upon  the  ground  that  the  purchaser  has  not  signed  the 
contract,  (a)     And  it  is  no  objection  that  the  party  sign- 
ing can  enforce  the  contract  while  the  other  cannot ;  {b) 
for  if  it  is  said  that  tmlees  the  plaintiff  also  signs  there 


(a)  Eatton  v.  Oraif,  2  Ch.  Ca. 
161;  S»tonY.3lad»,7Y«B.2M; 
FoviU  T.  FrwttKm,  9  Ves.  361 ; 
TTutorm  t.  BhumU,  3  V.  ft  B. 
187;  EgerUm  v.  MaahmBi,  6 
Eaat,  307;  Boyj  v.  At/ertt,  6 
Madd.  316;  Owen  v.  Thoma;  3 
My.  A  K  S53 :  FMd  t.  BoOand, 
I   Dm.   4  Wal.  37  j  Lvnerjiool 


Sorovgh  Bavk  t.  Eede*,  4  H. 
&  N.  139  :  £euu  t.  Ptdblsy, 
L.  B.  1  Exob.  342;  Ban-  t. 
London  ^  FairiM  Hotel  Co,  h. 
a  aO  Eq.  423. 

(b)  Alhn  V.  BetmeU,  3  Taont. 
169;  LordOrmondv.Andarton, 
2  Ball  &  B.  370 ;  Thornton  v. 
Kamptter,  S  Tannt  786. 
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Chap.  VI. 


Approval  of 
draft  Agiee- 
ment  or  eon- 
ye^rance  by 

whether 
sufficient 
tignatare. 


is  a  want  of  mntualitj^  the  answer  is^  that  the  defendant 
might  have  required  the  plaintiflTs  signature  to  the  con- 
tract ;  or  that^  if  he  has  not  done  so^  it  is  his  own  £anlt ; 
the  object  of  the  statute  was  to  secure  the  defendant's,  (a) 
The  party  signing  may,  it  appears,  require  the  other  to 
accept  or  refuse  the  contract  in  writing,  and  if  this  is  not 
done,  may  himself  rescind  it,  (6)  at  least,  before  the  other 
has  done  some  act  to  bind  himself,  (c) 

Where  articles  of  association  contained  a  clause  enter- 
ing into  a  contract  required  by  the  statute  to  be  in 
writing,  and  the  articles  were  signed  by  seven  members 
of  the  company,  but  no  contract  was  entered  into  under 
the  seal  of  the  company,  it  was  held  that  the  articles  were 
a  contract  between  the  shareholders  inter  se,  and  did  not 
create  any  contract  between  the  plaintiff,  who  was  not  a 
party,  and  the  company,  and  that  the  signatures  to  the 
articles  which  were  affixed,  cUio  intuitu,  were  not  signa- 
tures to  a  memorandum  of  tke  contract  within  the  statute, 
BO  as  to  bind  the  company.((2) 

It  seems  to  be  doubtful  whether  the  signature,  by  way 


(a)  LayihooTp  y.  Bryant^  2 
Bing.  (N.  C.)  743.  per  Tindal, 
0.  J.  See  as  to  alterations 
made  alter  signatare  by  one  of 
the  parties,  Stewart  y.  Eddoweg, 
L.  R  9  C.  P.  311 ;  as  to  signa- 
ture in  case  of  k  deed,  see  ante 

p.  10. 

(h)  Lord  Ormond  y.  Andenon, 
2  Ball  &  B.  371 ;  WOliami  y. 
Williami,  17  Beay.  213, 216. 

(c)  Martin  y.  MUeheU,  2  Jaa 

The  foregoing  caseB  oyermle 
dicta  in  Lawrenson  y.  Butler,  1 


Sch.  &  Let  13;  and  OrBourhe 
y.  PercevcU,  2  Ball  &  B.  58.  As 
to  when  a  coyenantee  may  sue 
for  a  breach  of  coyenant,  al- 
though  he  has  not  ezecated 
the  deed,  see  WethereU  y.  Lang* 
$ton,  1  Ex.  634;  PUman  v. 
Woodbury,  3  Ex.  4;  Swaiman 
y.  Amhler,  8  Ex.  72;  BrUUk 
Empire  Mutual  lAfe  A$$uramce 
Oo.  y.  Broume,  12  C.  B.  723; 
Morgan  y.  POse,  14  G.  E  473; 
Taylor  on  Eyid.  6th  ed  904. 

(d)  Eley  y.  The  PoiiHw  At- 
eurance  Co,,  L.  K  1  Ex  D.  20. 


THE   SIGNATURE   TO   THE   MEMORANDUM.        277 

of  approval,  of  a  draft  agreement  or  conyeyancej  hj  a  Chap.  VI. 
party  to  be  bound,  is  a  suBScient  signature  within  the 
statute,  (a)  Where  a  draft  agreement  had  on  the  back 
of  it  the  following  memorandnm,  "  We  approve  of  the 
within  draft/'  and  this  was  signed  by  the  parties,  it  was 
argned  that  this  draft,  though  not  of  itself  an  agreement, 
was  evidence  of  an  agreement.  But  the  Court  held  the 
contrary.  Lord  Tenterden,  G.  J.,  saying  that  the  words  in 
question  did  not  import  an  agreement,  for  if  they  did 
there  would  not  have  been  any  necessity  for  any  other  in- 
8tmment.(&)  "  Where  the  parties  themselves,  not  being 
professional  persons,  sign  such  a  memorandum,  it  is  a 
question  to  be  decided,  in  each  case,  whether  they  signed 
in  that  form  as  simply  approving  of  the  draft  as  such,  or 
whether  they  intended  to  give  validity  to  it  as  an  agree-* 
nient/'(c) 

It  seems  that  the  written  approval  by  a  professional  By  agent, 
agent  of  a  draft  agreement,  or  conveyance,  which  recites 
the  agreement,  is  not  sufficient,  the  signing  being  alio 
intuitu,  (d)  Where,  the  defendant  having  proposed  to 
take  a  lease  of  certain  premises  for  the  term  of  seven 
years,  a  draft  lease  was  prepared,  to  which  the  defendant 
made  some  objections,  and  ultimately  took  it  away  to  be 
settled  by  his  solicitors,  who  returned  it  to  the  plaintiff's 
solicitors  with  the  following  letter :  ''  We  have  seen  our 
client,  and  have  altered  the  draft  lease  in  accordance  with 

(a)  ParJcer  v.  SnkUh,  1  Coll.  citing  Lctdy  Thynne  v.  Ecvrl  of 
608.  OUngaLl,  2  H.  L.  C.  131 ;  Lord 

(b)  Doe  V.  Pedgriphy  4  G.  &  Towmhend  y.  Bishop  of  Nonoich, 
P.  312.  1  Bop.  H.  &  W.  by  Jac.  308  n; 

(c)  Sugd.  V.  &  P.  14th  ed.  Jackson  v.  Oglander,  2  R  &  M. 
144 ;  and  see  FoUgno  v.  Martin^  472  ;  and  see  Thornbwry  v. 
22  li.  J.  Ch,  602.  BwiU,  1  Y.&  C.  C.  0. 664 ;  Card 

(<0  Dart  V.  &  P.  5th  ed.  234,      v.  Jaffray,  2  Sch.  &  Lef.  374. 
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Chap.  VI.  his  instmctioiui.  We  trast  there  will  be  no  impediment 
to  prevent  an  early  completion^  and  shall  be  glad  to  re- 
ceive the  draft  as  soon  as  you  can^  that  we  may  engross 
the  counterpart;''  and  the  pUuntiflTs  solicitors  replied, 
returning  the  draft  and  engrossment  of  the  lease  and 
counterparty  stating  that^  according  to  the  practice  where 
there  is  no  stipulation  on  the  subject,  the  lessor's  soli- 
citor invariably  prepares  both  lease  and  counterpart, 
it  was  held  that  there  was  no  evidence  of  any  contract 
binding  the  defendant  to  take  the  lease,  and  no  memo- 
randum of  any  contract  sufficient  for  that  purpose  within 
the  statute.(a) 
Alteration  of         The  alteration  of  a  draft  conveyance  by  one  of  the 

draA  convey-  __j»       •     i  •       i.       j  •  j.  ise    •      j.     • a _ 

ance  by  party    partiCH  in  his  own  nana  IS  not  a  sufficient  signature,  even 
^  '^*  though  the  seller  afterwards  executes  it,  and  causes  it  to 

be  registered,  (6)  nor  will  it  be  sufficient  if  the  whole  con- 
veyance is  drawn  by  the  defendant,  if  not  signed,  for  the 
statute  has  made  signing  absolutely  necessary  for  the 
completion  of  the  contract,(c)  and  the  mere  circumstance 
of  the  name  of  a  party  being  written  by  himself  in  the 
body  of  a  memorandum  of  agreement  for  a  lease  will  not 
constitute  a  signature  within  the  statute.  (c2)  The  role 
therefore  appears  to  be  that  the  mere  approval  or  altera- 
tion of  a  draft  agreement  or  conveyance  by  one  or  both 
of  the  parties  or  by  a  professional  agent,  unless  with  the 
intention  to  contract,  is  not  a  sufficient  signing  within 
the  statute.     In  Shippey  v.  Derrison,{e)  the  defendant 

(a)  Foriter  v.  Bowland,  7  H.  (d)  Stokes  v.  Moore,  1  Cox, 

&  N.  103.  219 ;    Caton  v.  Caion,  L.  R.  1 

(6)  Haukins  v.  Holmes,  1  P.  Ch.  137;    aflTd.  Ii  R  2  H.  L 

Wms.  770.  127. 

(c)  Itkel  V.  Potter,  1  P.  Wms.  (e)  5  Esp.  190. 

771. 
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had  entered  into  a  parol  agreement  for  a  lease^  and  a     Chap.  VI. 

draft  was  prepared  and  sent  to  him  on  which  he  en- 

doraed  and  signed  a  memorandum  requesting  the  plaintiff 

to  relet  the  premises,  and  it  was  held  that  this  was  a 

sufficient  signature.     The  ground  of  decision  was  that 

the  defendant  admitted  that  he  had  entered  into  the 

agreement. 

It  is  not  enough  to  identify ,  there  must  be  a  signing.  What  is  a 
that  is  to  say,  either  an  actual  signature  of  the  name,  or  signature, 
something  intended  by  the  writer  to  be  equivalent  to  a 
signature,  such  as  a  mark  by  a  marksman.  Thus  a 
letter  from  a  mother  to  her  son,  beginning  ''  My  dear 
Robert,'^  and  concluding  ''your  affectionate  mother,'^ 
was  held  not  signed  so  as  to  constitute  a  binding  con- 
tract within  the  intention  of  the  statute,  {a) 

It  appears  that  a  person,  whether  principal  or  agent,  Signatare  aa 
signing  an  agreement  as  witness,  with  knowledge  of  its 
contents,  and  with  the  intention  of  authenticating  the 
instrument,  will  be  bound.  (6)  In  one  case(e)  Lord 
Eldon  said  that ''  where  a  party  principal,  or  person  to  be 
bound,  signs  as  what  he  cannot  be,  a  witness,  he  cannot 
be  understood  to  sign  otherwise  than  as  principal.^' 
Where,  however,  an  auctioneer's  clerk,  whose  signature 
if  on  behalf  of  the  vendor  would  have  bound  him, 
attested  the  purchaser's  signature  to  a  written  memo- 
randum of  the  contract,  it  was  held  that  this  was  not 
sufficient  to  bind  the  vendor.  And  Lord  Denman,  C.  J., 
said  that ''  he  thought  the  above  remark  of  Lord  Eldon 
open  to  much  observation;  that  no  such  decision  had 

(a)  Selby  v.  Selhy,  3  Mer.  2 ;  604 ;     1  Ves.   6 ;     Symone  v. 

and  see  Skelton  v.  Cole,  1  De  Symont,  6  Madd.  207. 
G.  &  J.  687.  (c)  Ooles  v.  Trecotkick,  9  Ves. 

(6)  Welford  v.  Beazley,  3  Atk.  26 1. 
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Bj  partner. 


Signature  may 
be  in  pencil, 


CtiAP.  VI.  been  aclnially  made  ;  and  that,  if  it  had,  he  ehoold  pause, 
unless  he  found  it  sanctioned  by  the  very  highest  autho- 
rity, before  he  held  that  a  party  attesting  was  bound  by 
the  instrument,  (a) 

One  of  a  partnership  firm  may  bind  the  other  partners 

on  a  purchase  of  goods  required  by  the  firm  in  the  course 

of  their  business  by  signing  the  usual  style  of  the  firm.  (6) 

The  signature  may  be  written  in  pencil  instead  of  ink, 

for  signature  in  pencil  is  not  necessarily  deliberatiYe,(<;) 

or  by  a  atamp,  or  it  may  be  made  by  means  of  a  stamp.  The  ordinary 
mode  of  affixing  a  signature  to  a  document  is  not  by  the 
hand  alone,  but  by  the  hand  coupled  with  some  instru- 
ment, such  as  a  pen  or  a  pencil,  and  there  is  no  distinc- 
tion between  using  a  pen  or  a  pencil  and  using  a  stamp, 
where  the  impression  is  put  upon  the  paper  by  the 
proper  hand  of  the  party  signing.  In  each  case  it  is  the 
personal  act  of  the  party,  and  to  all  intents  and  purposes 
a  signing  of  the  document  by  him.  {d)   So  also  the  signa- 

or  be  printed,    turo  may  be  printed,  if  recognized  by  the  party  to  be 


(a)  Ootbell  v.  Archer,  2  A.  & 
E.  500;  4  N.  &  M.  i85;  and 
see  Doe  v.  Bvrdett,  9  A.  &  £. 
971 ;  S.  C.  6  M.  &  Gr.  386 ; 
aud  BvU  v.  MoreU  12  A.  & 
E.  745.  Upon  these  cases 
Lord  St  Leonards  remarks* 
SugcL  V.  &  P.  13th  ed  116, 
that  **  there  appears  to  be  no 
foundation  for  the  doubt  thus 
thrown  upon  the  dictam  of 
Lord  Eldon,  for  he  confines 
his  observation  to  the  case 
where  the  person  to  be  bound 
signs  as,  tohai  he  cannot  he,  a 
loihiess,  and  must,  therefore,  be 


considered  to  sign  in  his  pro- 
per character.  By  the  role,  aa 
expressed  by  Lord  Eldon,  the 
person  signing  is  assumed  to 
be  really  the  contracting  partj. 
In  the  case  put  by  way  of 
objection,  there  would  be  no 
real  contract  by  the  party  to 
sign." 

{h)  Norton  v.  Seymour,  3  C. 
B.  792. 

(c)  Qeary  v.  Fhyeic,  5  B.  & 
0.234;  7D.  &B.  653;  Luau 
V.  Jamee,  7  Hare,  410. 

(d)  Bennett  y.  BrumJUt,  L.  R 
3  C.  P.  28,  per  Bovill,  C.  J. 
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charged,  and  appropriated  by  him  to  the  particular  con-     Chap.  VI. 

tract.     Thus  in  Scmnderson  y.  Jach8anj{a)  it  waa  held 

that  a  bill  of  parcels  in  which  the  vendor's  name  was 

printed,  delivered  to   the  vendee  at  the  time  of  order 

gi7en  for  the  fdtnre  deliyery  of  goods,  was  a  sufficient 

memorandnm  of  the  contract,  within  the  statute ;  and  at 

all  events,  that  a  subsequent  letter  written  and  signed  by 

the  vendor  referring  to  the  order,  might  be  connected 

with  the  bill  of  parcels  so  as  to  take  the  case  out  of  the 

Btatate. 

It  is  not  necessary  that  the  name  of  the  party  to  be  Mark  or 
charged  should  be  actually  written  by  him,  but  it  is  sufficient, 
safficient  if  the  memorandum  is  authenticated  by  him  by 
means  of  a  mark,  or,  it  would  appear,  by  his  initials, 
though  this  does  not  seem  to  have  been  formally  decided. 
In  Evbert  v.  Moreaniy{b)  Best,  C.J.,  said :  '^  Undoubtedly 
a  signing  by  a  mark  would  satisfy  the  meaning  of  the 
statute  f  but  here  there  is  nothing  intended  to  denote  a 
8ignature/'(c) 

Where  an  agent,  being  unable  to  write,  held  the  top 
of  the  pen  while  another  person  wrote  his  name  to  the 
agreement,  it  was  held  that  there  was  a  sufficient  signa- 
ture, (d) 

The  signature  to  instructions  for  a  telegram  is  suffi-  inatmctioiui 
cient  to  bind  the  person  signing,  so  as  to  render  him 

(a)  2  B.  &  P.  238 ;  and  see  Moo.  &  Bob.  221 ;  Sweet  v.  Lee, 

SckMeider  Y.Norri8,2M,  &  Sel.  4  So.  (N.   E.)  77;    Oarrie  v. 

286.  WoodUy,  17  Ir.  0.  L.  B.  221 ; 

(6)  12  Moa  216 ;  2  C.  &  P.  OMchester  v.  Oohh,  14  L.  T.  (N. 

528.  S.)  433;    Pa/rher  v.  Smith,  1 

(r)  And  as  to  initials,  see  Coll.  608. 

PhMiimore  v.  Barry ^  1  Gamp.  (d)  HeUhaw  v.  Lcmgley,  11  L. 

513  ;  Hyde  v.  Johnton,  2  Bing.  J.  Gh.  17. 
(N.  C.)  776 ;  Jacob  v.  Kirk,  2 


if'i  rz^y.  "^  7F  ?ikZD>L 


'^*9^    \.      Jftr,.>»  ML  %  V 


m  '   »T  irt* 


la  ;]xa  die   x  "im  lan*?  ir  :ni9-  -rrr^-   sr*3T^ed  it  is 

'Zcxcn^  'JIB  zig^nrnpTTK  "lie  7»«iais=:i:a  cf  ihe  act  with 

*'r.i«r.ii»  ir  Tootf  «L  ler^eniGis  seg-Timg  ^  I  A.  B.,''  fiiioagiL  not 

f  ^rLii^r  *Lrat*fi,  :a  r^o«t  wjttx  zha  sanx:iP.  :  So  vlieTe 
^#^  ?Firr-^il(^  :€  ike  TLazn=i:&  leased  wirk  the  defendant 
£'.r  ^<«r  sili(  to  £-^  c  J  aeirie  cf  gcods,  and  the  defendant 
VT^ce  fa  riis  own  ci*:cc.  w^k  ke  kerc.  a  memonuidian  of 
the  tr«cj>acT:cTL,  ccTTTTtPncicg  ''S^id  Jokii.  Dodgaon,^ 
and  tr.if  memonz^diini  was  signed  br  the  tzmTeller  on 
b^hatf  of  th«  Dlainn^,  it  waa  keld  that  there  was  a  snffi* 
ci^iit  memonmdam  of  the  conciact.  "  The  caaes  have 
d^nded,^  aaid  Lord  Abinger,  C3.,  "  that,  although  the 
aijrnatore  be  in  the  beginning  or  middle  of  the  instru- 
maut,  it  is  as  binding  aa  if  at  the  foot  of  it ;  the  question 
being  always  open  to  the  jmj  whether  the  partj,  not 
having  signed  it  r^^oLurly  at  the  foot,  meant  to  be 
bonnd  bjr  it  as  it  stood,  or  whether  it  was  left  so  unsigned 
bocanse  he  refused  to  complete  it.  But  when  it  is  ascer- 
taincKl  that  he  meant  to  be  boimd  bj  it  aa  a  complete 
contract,  the  statute  is  satisfied,  there  being  a  note  in 
writing   showing  the   terms    of  the   contract,   and   re- 

(a)  Oodwin  V.  Franoii,  L.  R.  Biel,  12  0.  &  P.  6a 
fl  (\  \\  295 ;  McBMn  v.  Oro$$,  (c)  KtUghi  v.   Crockford,  1 

25  li.  T.  (N.  8.)  804.  Esp.  190 ;  Taylor  ▼.  DohbinB,  1 

(h)   ()j/ihH«    V,  Foljamhe,   3  Str.  399 ;  Mor%$on  v.  Tumour, 

Mor,  r»a  ;  (hlilham  v.  Showier,  18  Ves.  183. 
:i  C.  H.  :i12  ;  HammetBley  v.  De 
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cognized  by  him.     I  think  in  this  case  the  requisitions  of     Chap.  IV. 
the  statute  are  fully  complied  with.     The  written  memo- 
randum  contains  all  the  terms  of  the  contract;  it  is  in 
the  defendant's  own  handwriting,  containing  his  name, 
and  it  is  signed  by  the  plaintiffs  through  their  agent/'(a) 

A  purchaser's  signature  upon  particular  goods,  de-  SifrnatareDpaa 
noting  that  he  has  purchased  them,  {b)  or  opposite  lots  Ltalope  ot 
in  a  printed  catalogue,  (c)  or  in  an  order  book,  the  goods  ^   ^ 
being  specified  in  the  book,  and  the  signature  being 
made  for  the  purpose  of  authorizing  the  vendor  to  send 
the  g^ods,  ((2)  may  be  sufficient  to  bind  him. 

So  also  the  signature  is  enough  if  the  agreement  is  in  Si^ture  in 

third  penon* 

the  third  person  and  written  by  the  person  to  be  charged 
himself,  though  there  is  no  other  signature.(6) 

Where  articles  of  agreement  containing  the  terms  of  a 
contract  purporting  to  be  made  between  certain  persons 
whose  names  were  stated  at  the  commencement  of  the 
articles,  and  who  were  described  as  the  contracting 
parties,  concluded  ''as  witness  our  hands,''  without 
being  followed  by  any  name  or  signature,  it  was  held 
that  they  were  not  sufficiently  signed  within  the 
statute.  (/) 


(a)  Johmon  v.  Dodgion,  2  M. 
&  W.  653 ;  see  also  SaundeV' 
ton  T.  Jaekgon,  2  B.  &  F.  238  ; 
Schneider  v.  Norris,  2  M.  & 
Sel.  286 ;  EolmeM  y.  Machrell, 
3  C.  B.  (N.  S.)  789 ;  Dwrrell  v. 
Evaiu,  1  H.  &  C.  174. 

(h)  Hodgson  y.  Le  Bret,  1 
Camp.  233. 

(c)  FMlimore  y.  Barry,  1 
Gamp.  513  ;  and  see  Emmerson 
V.  HeeUs,  2  Taunt.  38. 


(d)  Sari  y.  Bowrdillon,  1  C.  B. 
(N.  S.)195;  26L.  J.  C.P.  78; 
Newell  y.  Badford,  L.  R.  3  0. 
P.  52. 

(e)  Western  v.  Btusell,  3  V. 
&  B.  187 ;  Propert  v.  Parleer,  1 
B.  &  M.  625 ;  BleaJdey  y.  Smith, 
11  Sim.  150  ;  Lohh  y.  Sta/nley,  5 
Q.  B.  574. 

(/)  Hubert  y.  Treherne,  3  M. 
&  Gr.  743  ;  S.  G.  nom.  Hubert 
y.  Turner,  4  Sa  (N.  R.)  486. 
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Chap.  VI.  In  Caion  y.  Caton,{a)   previonsly  to  a  marriage  the 

intended  hnsband  and  wife  agreed^  hj  a  memorandum 
drawn  up  in  the  hosband's  handwriting,  that  the  hus- 
band should  have  the  wife's  property  for  life,  paying  ber 
£80  a  year  for  pin-money,  and  that  she  ahoold  have  it 
after  his  death;  and  he  gave  instmctiona  for  a  settlement 
upon  that  footing.     The  settlement  was  accordingly  pre- 
pared, when  they  agreed  that  they  would  have  no  settle- 
ment, the  husband  promising,  as  the  wife  alleged,  that 
he  would  make  a  will  giving  her  all  her  property.    The 
name  of  the  husband  appeared  in  various  parts  of  the 
memorandum.     It  was  held  that  though  it  is  not  neces- 
sary that  the  signature  of  a  party  should  be  pkced  in 
any  particular  part  of  a  written  instrument,  it  is  necessary 
that  it  should  be  so  introduced  as  to  govern  or  authenti- 
cate every  material  and  operative  part  of  the  instrument; 
and  where,  therefore,  the  name  of  the  party  against  whom 
specific  performance  was  sought  to  be  enforced  appeared 
in  difierent  parts  of  the  paper,  but  only  in  such  a  way 
that  in  each  case  it  merely  referred  to  the  particular  part 
where  it  was  found,  and  that  part  was  in  the  form  of 
reference  or  description,  and  not  of  promise  or  under- 
taking, the  signature  was  not  sufficient.    Lord  Westbnry 
said :  (b)  "  What  constitutes  a  sufficient  signature  has 
been  described  by  different  judges  in  different  words. 
In  the  original  case  upon  this  subject,  though  not  qnite 
the  original  case,  but  the  case  most  firequently  referred 
to  as  of  earliest  date,  that  of  Stokes  v.  Moore,(c)  the 
language  of  the  learned  judge  is,  that  the  signature 
must  authenticate    every  part  of  the  instrument.    Or 
again,  that  it  must  give  authenticity  to  every  part  of 

(a)  L.  B.  2  H.  L.  127,  affg.  (b)  L.  R.  2  H.  L,  127. 

S.  C.  L.  R.  1  Ch.  137.  (c)  1  Cox,  219. 


THE   SI6NATUBE   TO   THE   MEMORANDUM.        285 

the  instrument.      Probably  the  phrases  '  authentic  *  and      Chap.  vi. 
'aathenticity'  are  not  quite  felicitous^  but  their  meaning 
is  plainly  this,  that  the  signature  must  be  so  placed  as  to 
show  that  it  was  intended  to  relate  and  refer  to,  and  that 
in  fact  it  does  relate  and  rdfer  to,  every  part  of  the 
instrument.     The  language   of  Sir  William  Grant,  in 
OgHvie  y.  FoljambeK^a)  is  (as  his  method  was)  much  more 
felicitous.     He  says  it  must  govern  every  part  of  the  in- 
strument.    It  must  show  that  every  part  of  the  instru- 
ment emanates  from  the  individual  so  signing,  and  that 
the   signature  was  intended  to  have  that  effect.     It 
follows,  therefore,  that  if  a  signature  be  found  in  an 
instrument  incidentally   only,    or  having  relation  and  • 
reference  only  to  a  portion  of  the  instrument,  the  signa- 
ture cannot  have  that  legal  effect  and  force  which  it  must 
have  in  order  to  comply  with  the  statute,  and  to  give 
authenticity  to  the  whole  of  the  memorandum.  •  .  .  An 
ingenious  attempt  has  been  made  at  the  bar  to  supply 
that  defect  (of  signature)  by  fastening  on  the  antecedent 
words  'In  the  event  of  marriage  the  undernamed  parties,' 
and  by  the  force  of  these  words  of  reference  to  bring  up 
the  signature  subsequently  found  and  treat  it  as  if  it 
were  found  with  words  of  reference.     My  Lords,  if  we 
adopted  that  device  we  should  entirely  defeat  the  statute. 
You  cannot  by  words  of  reference  bring  up  a  signature 
and  give  it  a  different  signification  and  effect  from  that 
which  the  signature  has  in  its  original  place  in  which  it 
is   found.      What  is  contended  for  by  this  argument 
differs  very  much  from  the  process  of  incorporating  into 
a  letter  or  memorandum  signed  by  a  party  another  docu- 
ment which  is  specially  referred  to  by  the  terms  of  the 
memorandum  so  signed,  and  which  by  virtue  of  that 

(a)  3  Mer.  63. 
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Cfi4r.  VT.  fcferencey  is  ineorponsed  into  the  body  of  Ao  memo- 
naidnxiu  Tliere  joa  do  not  alt^  the  signature^  but  joa 
af>plj'  the  aignatnrey  not  cmly  to  the  thing  onginaDy 
gireny  bat  also  to  thnt  which,  bj  force  of  the  refisrence, 
iB,  by  the  rery  context  of  Ae  origmni,  made  a  pari  of  the 
origiual  memotsndnm.  Bat  here  yoo  woold  be  taking 
a  cignatare,  intended  only  to  hare  a  Hmited  and  particn 
lar  effect,  and  by  force  of  the  reference  to  a  part  of  that 
docoment  yoa  woold  be  making  it  ^ypUcable  to  the 
whole  of  the  document,  to  which  the  signature  in  its 
original  condition  was  not  intended  to  apply,  and  could 
not^  by  any  tair  construction,  be  made  to  apply/' 


CHAPTER  Vn. 
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'M.^ 


[N  agentj  whether  for  the  purchase  or  sale  of    Chap.  vil. 
lands  or  goods,  may  be  appointed  by  parol,(a)   Appoi^ent 
but  such  an  appointment  is,  of  course,  gene-  ^^^fi?®"^* 
rally  inexpedient. (6) 
Where  a  memorandum  was  written  by  the  clerk  of  the 
plaintifis,  in  the  presence  of  the  defendant,  stating  that 
the  defendant  had  called  to  say  that  he  would  be  respon- 
sible for  the  plaintiff,  it  was  held  that  there  was  not  a 
sufficient  undertaking  within  the  statute,  (c)    But  in  Wat- 
kins  V.  Vince{d)  eyidence  that  the  son  of  the  defendant, 
a  minor,  had  in  several  instances  signed  bills  of  exchange 
for  his  father  was  held  sufficient  in  an  action  against  the 
father  on  a  guarantee  in  the  handwriting  of  the  son. 

One  of  the  parties  to  a  contract  cannot  sign  the  name  Contracting 
of  the  other  as  his  agent  so  as  to  bind  him  within  the  K%em  far 


other. 


(a)  Stawfisid  v.  Johmon,  1 
Esp.  101 ;  Bucket  v.  Cammeyer^ 

1  Esp.  104;  Emmerson  v,  HeeUSj 

2  Taunt.  38 ;  OUnan  v.  OooJee, 
1  Sch.  &  Lef.  22 ;  Coles  v.  Tre- 
cothichy  9  Vee.  234 ;  Mortlock  v. 
Buller,  10  Ves.  292,  311 ;  Dyas 
y.  CrtMe,  2  J.  &  Lat.  460  ;  EUe 


y .  Barnaurd,  28  Beay.  228 ;  Hecurd 
V.  Filley,  L.  B.  4  Ch.  649. 

(6)  1  Dart.  V.  &  P.  6th  ed. 
183. 

(c)  Dixon  y.  Broom  fields  2 
Chit.  206. 

{d)  2  Stark,  368. 
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Chap.  VII.  statute ;  the  signature  as  agent  must  be  by  a  third  person 
and  not  the  other  contracting  party.  Thus^  where  the 
plaintiff  wrote  a  memorandum  of  the  contract^  in  whicb 
the  defendant's  name  appeared  as  purchaser,  the  defen- 
dant having  overlooked  the  plaintiff  while  writings  it  was 
argued  that  the  defendant  had  made  the  plaintiff  h& 
agent  for  the  purpose  of  signing  the  memorandum  by 
overlooking,  and  approving  of  what  he  had  written;  bat 
Lord  EUenborough  said  that  the  agent  most  be  some 
third  person,  and  could  not  be  the  other  contracting 
party,  (a) 
Auctioneer  An  auctioneer  at  a  public  sale  is,  during  the  contina- 

is  agent  for  anco  of  the  Sale,  by  implication,  an  agent  duly  authorized 
^  ^'  to  sign  a  contract  for  both  parties,  whether  for  the  pur- 
chase of  real  estate,  or  of  goods ;  and  his  writing  down 
the  name  of  the  highest  bidder  in  the  auctioneer's  book 
is  a  sufficient  signature  to  satisfy  the  statute.  In  Emmer- 
son  V.  Heeli8(b)  Mansfield,  C.  J.,  said  :  "  By  what  autho- 
rity does  he  write  down  the  purchaser's  name  ?  By  the 
authority  of  the  purchaser?  These  persons  bid,  a^d 
announce  their  biddings  loudly  and  particularly  enoogb 
to  be  heard  by  the  auctioneer.  For  what  purpose  do 
they  do  this  f  That  he  may  write  down  their  names 
opposite  to  the  lots ;  therefore  he  writes  the  name  by  the 
authority  of  the  purchaser,  and  he  is  an  agent  for  the 
purchaser .''  (c)      It  follows,  therefore,  that  an  auctioneer 

(a)    Wright    v.    Danndh,    2  Prcdor,  4  Taunt  209 ;  Kmeyt 

Camp.  20S;  And  soeFcMrehrother  v.  Prcdor,  1  Jaa  &  W.  350; 

y.  Simimom,  5  R  &  Aid.  883 ;  Fcwehrother  v.  Sirnmom,  5  E  & 

Shcwman  y.  Brandt,  L.  B.  6  Q.  Aid.  333 ;  Kewworthy  y.  Seho- 

B.  720.  field,  2  R  &  0.  946;  TTaiferv. 

(h)  2  Taunt  3a  Constable,  1  E  &  P.  306;  Dtir- 

(c)  And  see  Hinde  y.  WhUe-  reU  y.  Evans,  1  H.  &  C  174; 

house,  7  East,  558  ;    WhUe  y.  31  L.  J.  Ex  337. 
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signi&g  the  defendant's  name  by  his  anthority^  cannot     Chap.  Vll. 
maintain  an  action  against  him  npon  such  a  oontract.(a) 
Bat  the  mie  does  not  apply  to  a  private  sale^  for  But  not  at 

priyate  sale. 

the  auctioneer  then  is  only  the  agent  of  the  seller^  and 
the  signature  of  the  seller  or  his  agent  cannot  bind  the 
buyer.(6) 
The  implied  anthoriiy  given  to  an  auctioneer  at  a  Authority  may 

*  be  negatiyed 

public  sale,  to  act  as  the  agent  of  the  purchaser,  may  be  by  facta  of  case, 
negatived  by  the  &cts  of  the  particular  case.  Thus, 
where  a  party  to  whom  money  was  due  from  the  owner 
of  goods  sold  by  auction  agreed  with  the  owner  before 
the  auction  that  the  goods  which  he  might  purchase 
should  be  set  against  the  debt,  and  became  the  purchaser 
of  goods,  and  was  entered  as  such  by  the  auctioneer,  it 
was  held  that  he  was  not  bound  by  the  printed  condi- 
tions of  sale,  which  specified  that  purchasers  should  pay 
a  part  of  the  price  at  the  time  of  the  sale,  and  the 
rest  on  delivery;  Denman,  C.  J.,  saying:  ''We  do  not 
overrule  the  former  cases  but  we  consider  them  in- 
applicable.''(c) 

Although  the  auctioneer  at  a  public  sale  may  become  When  aeencj 
the  agent  of  the  porchaser  for  the  purpose  of  signing  a  ^gSi^"^^ 
memorandum  of  the  agreement,  his  agency  does  not 
commence  until  the  bidding  is  accepted  and  until  the 
hammer  is  knocked  down.  Both  the  bidder  and  the 
vendor  are  free  and  may  retract  if  they  choose  to  do  so. 
Therefore,  when  the  owner  of  a  mare  sent  her  to  the 
defendants  with  instructions  to  sell  her  by  auction  with- 
out reserve,  and  the  plaintiff  was  the  highest  bond  fide 

(a)  Farehrother  v.  8ifirymon»y  (c)  BaaiUU  v.  Fwm&Ut  4  A. 

5  E  A  Aid  33a  &  E.  792 ;  and  see  Lord  Oletir- 

(h)  Mmo$  V.  Oa^y  1  H.  &  N.  gall  v.  Ba/rnard,  1  Eeene,  769. 
484;  26  L.  J.  Ex.  39. 

u 


proTe  Mgensj, 
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Chap.  VII.  bidder^  bat  the  mare  wbs  knocked  down  to  the  owner, 
who  made  a  higher  bid,  it  was  held  that  the  plaintiff 
oonld  not  maintain  an  action  against  the  defendant  on 
the  ground  that  he  was  his  agent  and  was  bound  to 
complete  the  contract  on  his  behalf,  (a) 
to  A  clerk  or  traveller  cannot  bind  his  principal  without 

express  aathority.(&)  Where  a  contract  for  the  sale  of 
goods  was  in  the  presence  and  at  the  desire  of  the  buyer 
written  and  signed  by  the  seller's  traveller  in  a  book  be- 
longing to  the  former,  as  follows : — ''Of  North  and  Co., 
30,  Mats  Manrs,  at  71«. ;  cash  two  months.  Fennings 
Wharf  (sigpied)  Joseph  Dyson ;  ^  it  was  held  that  this 
was  not  a  sufficient  note  or  memorandum  of  the  bargain 
to  satisfy  the  statute,  Dyson  not  appearing  on  the  evi- 
dence to  be  authoiiaed  to  sign  it  as  an  agent  for  the 
buyer,  (c) 

In  Durrell  v.  Effan8{d)  the  plaintiff,  a  hop  grower, 
having  sent  samples  of  his  hops  to  his  factor,  the  defen- 
dant went  to  the  fiictor,  and  offered  to  buy  some  at 
£16  16s.  a  c?Ft.  After  some  negotiation  between  the  de- 
fendant, the  &ctor,  and  the  plaintiff,  the  latter  agreed  to 
sell  the  hops  at  that  price,  and  the  factor  wrote  in  his 
book  in  the  presence  of  the  plantiff  and  defendant  a 
memorandum  of  the  bargain  in  duplicate,  one  part  of 
which  he  headed  with  the  name  of  the  plaintiff.  The 
defendant  requested  that  the  date  might  be  altered  so 
that  by  the  custom  of  the  hop  trade  he  would  have  a 

(a)  Warlow  v.  Harrwon,  28  (e)  Oraham  v.  ifiiMois  7  Sc 

L.  J.  Q.  B.  18,  29  L.  J.  Q.  B.  769 ;  5  Bing.  (N.  C.)  603;  and 

14 ;  and  see  Payne  v.  Ocme,  3  see  (Jrtiham  v.  Freiwelly  4  S(x 

T.  B.  148.  (N.  B.)  25  ;  3  Man.  A  Gr.  d6a 

(h)  Blore  v.  SvUon,  3  Mer.  (c2)  1  H.  &  G.  174;  31  L.  J. 

237.  Ex.  337. 
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week's  more  time  for  payment.     The  plaintiff  consented.     Chap.  vii. 

and  the  alteration  was  made  by  the  factor,  who  tore  off 

from  his  book  the  part  of  the  memorandum  headed  with 

the  name  of  the  defendant,  and  delivered  it  to  him,  and 

kept  the  counterfoil  in  his  possession.     It  was  held  that 

there  was  evidence  for  the  jury  that  the  factor  was  the 

agent  of  both  parties  for  the  purpose  of  drawing  a  record 

of  the  contract,  binding  on  them ;  and  that  if  he  were, 

the  name  of  the  defendant  at  the  head  of  that  part  of  the 

memorandum  delivered  to  him  was  a  sufficient  signature 

by  his  agent  within  the  statute. 

But  where  in  an  action  to  recover  the  price  of  goods 
sold  by  the  plaintiff  to  the  defendant,  it  appeared  that 
the  plaintiff's  traveller  when  he  took  the  order  for  the 
goods  wrote  out  in  the  presence  of  the  defendant  upon 
piinted  forms  two  memoranda  of  it,  putting  the  de- 
fendant's name  upon  them,  and  handing  one  of  the 
papers  to  the  defendant  who  kept  it,  it  was  held,  distin- 
guishing DwreU  v.  Evans,  that  there  was  no  evidence 
that  the  plaintiff's  traveller  signed  the  memoranda  as 
agent  of  the  defendant,  so  as  to  bind  him  within  the 
statute,  (a) 

The  bare  entry  of  a  steward  in  his  lord's  contract  book 
with  his  tenants  is  not  evidence  of  itself  that  there  was 
an  agreement  for  a  lease  between  the  landlord  and 
tenant,  (b) 

A  subsequent  ratification  by  a  principal  of  a  contract  Ratification  of 
by  an  agent  is  equivalent  to  a  previous  authority.    Where,  *^°  " 
therefore,  a  broker  made  a  contract  in  writing  for  the 
sale  of  goods,  not  being  authorized  by  his  principals 
at  the  time,  and  the  latter  afterwards  assented  to  the 

(a)  M%vrphy  v.  Boe9e^  L.  E.  (b)  Cha/rlewood  v.  Duke  of 

10  Ex  126.  Bedford,  1  Atk.  497. 


acts. 
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Chap.  VII.    contract^  it  was  held  tiiat  the  broker  was  an  agent  duly 
authorized  to  bind  his  principals  under  the  statute,  at 
the  time  the  contract  was  entered  into,  (a)     So  where  by 
an  agreement  a  &ther  and  son,  as  mortgagees  with  power 
of  sale^  agreed  to  sell  to  the  plaintiff  all  their  estate  and 
interest  in  a  certain  piece  of  land  adjoining  other  knd 
belonging  to  the  plaintiff,  and  this  agreement  was  signed 
bj  the  plaintiff  and  by  the  son  for  himself  and  his  &ther, 
and  subsequently  the  father  and  son  sold  the  land  to  a 
third  party  who   had  notice  of  the  agreement,  it  was 
held  that  though  the  evidence  was  insufficient  to  show 
any  antecedent  authority  in  the  son  to  bind  the  father, 
yet  the  latter  had  by  his  subsequent  conduct  ratified  the 
contract,  {b) 

An  agent  cannot  delegate  his  authority  to  another 
person.  But  if  he  do  so,  the  act  may  be  ratified  by  the 
principal.(c)  Where  the  vendor  of  goods  employed  a 
broker  for  the  purpose  of  selling  them,  and  an  intending 
purchaser  authorized  the  broker's  salesman  to  offer  a 
certain  price,  who,  in  consequence,  brought  the  parties 
together,  and  the  parties,  having  concluded  the  contract 
in  the  absence  of  the  salesman,  dictated  the  terms  of  it 
to  him,  and  he  made  an  entry  of  the  terms  in  his  master's 
book,  but  did  not  sign  it,  and  afterwards  communicated 
the  circumstances  to  the  broker,  who  directed  a  clerk  to 
enter  and  sign  the  contract  in  his  book,  and  sent  a  sale 
note  signed  by  himself  to  the  vendor,  but  no  sale  note 

(a)  McuHean  v.  Dunn^  1  Moo.  Birmingham    Baihoaiy    Oa,   v. 

&  P.  761 ;    and  see  Aeehdl  v.  Winter,  Gr.  &  Ph.  57. 

Levy,  4  11  &  So.  217 ;  10  Bing.  (h)  Bigg  ▼.  Streng,  4  Jar.  (N. 

876 ;  OoiheU  ▼.  Archer,  2  A.  &  S.)  983 ;  and  see  Dya$  y.  Oruiie, 

E.  500;   4N.  &M.485:    FUz--  2  J.   &  Lat   460;    Norri»  v. 

mawriee  v.  Bayley,  6  E.  &  B.  Oooke,  7  Ir.  G.  L.  K  37. 

868;  9  H.  L.  G.  78;  London  ^  {c)BlcroY.8vHon,ZUer.2S7, 
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was  sent  to  the  purchaser^  it  was  held  that  there  was  no     Chap.  vil. 
note  or  memorandum  in  writing  signed  by  an  agent         ""^ 
duly  authorized  to  satisfy  the  8tatute.(a) 

A  signature  by  an  auctioneer's  clerk  is  sufficient  to  Signature  by 

cleric  of 

bind  the  purchaser.  ^'  It  is  certainly  irregular/'  said  aactioneer. 
Littledale^  J.^  "  that  the  contracting  parties  should  act  as 
each  other's  agent,  but  it  is  very  different  where  the  con- 
tract is  signed  by  an  individual  who  is  not  either  of  the 
contractors.  Were  it  to  be  held  otherwise,  no  broker  could 
mamtain  an  action,  in  his  own  name,  for  the  breach  of  a 
contract  signed  by  him ;  and  at  every  auction,  if  the  auc- 
tioneer or  his  clerk  were  not  allowed  to  be  the  agent  of 
the  contracting  parties,  at  every  bidding  each  purchaser 
would  have  to  come  to  the  table  and  sign  his  own 
nanie.''(ft) 

Where  the  instructions  for  a  telegraphic  message  Siffnatarebj 
were  signed  by  the  defendant,  but  the  telegram  received  ci^l!!*^ 
by  the  plaintiff  merely  contained  the  names  of  the  sender 
and  receiver  written  by  the  company's  clerk  in  the  usual 
printed  form,  it  was  held  that  there  was  a  sufficient  signa* 
tore  by  the  defendant  to  render  him  liable  to  be  charged 
on  the  contract,  (e) 

A  broker  who  is  employed  to  sell  goods  for  any  Broker » 
person,  and  who  agrees  for  the  sale  of  them,  and  gives  to  both  putiea. 
the  purchaser  and  to  his  employer  bought  and  sale  notes 
of  the  bargain,  is  an  agent  of  both  parties,  {d)     He  has 
only  a  special  authority,  not  a  general  one ;  and  if  he  is 

(a)  Eendenon  v.  BameufM,  5  0.  P.  295 ;  and  see  MeBlain 
1  Y.  A  J.  387.  V.  Oro$8, 26  L.  T.  (N,  S.)  801 

(b)  Bird  v.  BouUeft  1  Nev.  &  (i2)  Eucker  v.  Oammeyer^  1 
M.  316;  4  B.  A  Ad.  443;  but  Esp.  104;  Simon  v.  Mciwo9,  3 
see  Pmrce  v.  Corf,  L.  &  9  Q.  Burr.  1921 ;  1  W.  Bl  599 ;  see 
B.  210.  as  to  brokers  generally,  Benj. 

(e)  Godwin  v.  Franoi$,  L,  B.     on  Sales,  2nd  ed  203-207. 


contract. 
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Chap.  VII.  employed  to  buy  one  Idnd  of  goods,  and  he  bnys  another, 
the  principal  is  not  bound  by  his  act.  (a)  Where  the 
plaintifif  instmcted  the  defendants  to  pnrchaae  for  him 
fifty  bales  of  cotton,  and  paid  to  the  defendants  £800, 
part  of  the  purchase  money,  and  the  defendants  made  a 
contract  in  their  own  names  for  the  purchase  of  a  much 
larger  quantity,  viz.,  300  bales  on  account  of  the  plaintiff 
and  other  principals,  it  was  held  in  an  action  for  money 
had  and  received  that  the  plaintiff  was  entitled  to  re- 
cover back  the  money  paid,  as  the  defendants  had  not 
made  a  contract  on  which  he  could  sue  as  principal,  (b) 
Si^ed  entry  A  binding  contract  between  the  parties  employing  a 
oonsdtutes'*  broker  is  constituted  by  a  signed  entry  in  his  books  of  a 
sale  of  the  goods  from  the  one  to  the  other. 

In  Hinde  v.  WhUeh(m8e{c)  the  question  was  whether 
an  entry  made  by  an  auctioneer  on  a  catalogue  of  sale,  not 
attached  to  the  conditions  of  sale,  was  a  sufficient  memo- 
randum. Lord  Ellenborough  said :  "  In  respect  to  eales 
of  goods  it  has  been  uniformly  so  holden  ever  since  the 
^  case  of  Simon  v.  Motivos,  {d)  and  it  would  be  dangerous 
to  break  in  upon  a  rule  which  affects  all  sales  made  by 
brokers  acting  between  the  parties  buying  and  selling, 
and  where  the  memorandum  in  the  broker's  book  and  the 
bought  and  sold  notes  transcribed  therefrom,  and  de- 
livered to  the  buyers  and  sellers  respectively,  have  been 
holden  a  sufficient  compliance  with  the  statute  to  rend^ 
the  contract  of  sale  binding  on  each.'' 

In  Heyma/n  v.  Neale{e)  his  Lordship  said :  ''  After  the 
broker  has  entered  the  contract  in  his  book,  I  am  of 

(a)  Pf^  V.  Beckett,  13  M.  &         (c)  7  East,  569. 
W.  747,  per  Parke.  B.  (d)  3  Burr.  1921 ;  1  W.  BL 

{h)  Boitock  V.  Jardiney  34  L.  599. 
J.  Ex.  142.  (e)  2  Camp.  337. 
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opinion  that  neither  party  can  recede  from  it.  .  •  .  The    Chap.  Vii. 

entrj  made  and  signed  by  the  broker^  who  is  the  agent 

of  both  parties^  is  alone  the  binding  contract/'     And  in 

ThorrUon  v.  0harle8,{a)  Parke,  B.,  expressed  an  opinion 

to  the  same  effect,  saying  with  reference  to  the  case  of 

Eawes  v.  For8ter,{b)  ''  Certainly  it  was  the  impression  of 

part  of  the  Conrt,  that  the  contract  entered  in  the  book 

was  the  original  contract,  and  that  the  bought  and  sold 

notes  did  not  constitute  the  contract/'     Lord  Abinger, 

C.  B.,  however,  held  the  contrary  opinion,  and  in  Ovm» 

mng  y,  Boebtich,{c)   and  Thornton  v.  Meux,{d)  Gibbs, 

C.  J.,  and  Abbott,  C.  J.,  also  stated  that  the  entry  in  the 

broker's  book  was  not  the  original  contract. 

In  Bievewright  v.  Archdbald,  {e)  however,  the  question 
seems  to  have  been  finally  settled.  There  a  broker 
anthorized  by  the  plaintiff  to  sell  500  tons  of  Dunlop 
iron  made  a  bargain  with  the  defendant  to  sell  it  to  him 
for  a  price  exceeding  £10.  The  broker  sent  a  note  to 
the  plaintiff  expressing  that  he  had  sold  him  500 
tons  Dunlop  iron,  and  a  note  to  the  defendant  express- 
ing that  he  had  bought  for  him  500  tons  Scotch  iron. 
Donlop's  is  Scotch  iron,  but  not  the  only  kind  of  Scotch 
iron.  The  broker  made  no  signed  entry  in  his  book. 
After  this  there  was  a  negotiation  between  the  plaintiff 
and  defendant  as  to  the  terms  on  which  the  defendant 
might  be  let  off  the  contract,  in  which  both  treated  the 
contract  as  binding;  but  there  was  nothing  to  show 
whether  they  considered  the  contract  to  be  for  Scotch 
iron  generally,  or  only  for  Dunlop's,  or  that  either  was 
aware  of  the  variance  between  the  notes.     The  plaintiff 

(a)  9M.  A  W.  802.  {d)  M.  &  M.  43. 

(h)  1  Moo.  AEob.  36a  («)  17  Q.  B.  103;  20  L.  J.  Q. 

(c)  Holt,  172.  B.  629. 
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brought  an  action  on  a  contract  to  delivBr  Donlop's  iron. 
Non  aast^mpait  was  pleaded^  and  at  the  trial  the  variances 
between  the  notes  appeared.      The  decUiration  was  then 
amended  so  as  to  make  the  contract  be  to  deliver  Scotch 
iron ;  and  the  jury  found  that  the  defendant  had  ratified 
the  contract  contained  in  the  bought  note^  and  tbe 
plaintifif  obtained  a  verdict.     On  a  motion  to  enter  a 
verdict  for  the  defendant^  it  was  held  that  the  variance 
between  the  bought  and  sold  notes  was  material;  aad 
that  there  was  no  sufficient  memorandum  of  a  contract  to 
satisfy  the  statute. 

It  is  now  well  settled  that  the  bought  and  sold  notes 
do  not  constitute  the  contract.  In  Heyman  v.  Neale,{a) 
Lord  Ellenborough  said :  "  The  bought  and  sold  note  is 
not  sent  on  approbation^  nor  does  it  constitute  the  con- 
tract. .  .  •  What  is  called  the  bought  and  sold  note  is 
onlj  a  copy  of  (the  entry  in  the  broker^s  book)  which 
would  be  vaUd  and  binding  although  no  bought  or  sold 
note  was  ever  sent  to  the  vendor  and  purchaser .''(fr)  In 
Ooom  V.  Afflalo,{e)  on  the  other  hand,  Abbott,  G.  J., 
thought  the  contrary,  and  in  Thornton  v.  Meux{d)  it  was 
expressly  decided  at  Nisi  Prius  that  the  bought  and  sold 
notes,  and  not  the  entry  in  the  broker's  book,  were  the 
proper  evidence  of  the  contract.(a)  In  Siepewright  v. 
Archdbald{f)  these  cases  were  disapproved  of. 

Although  the  bought  and  sold  notes  do  not  constitute 
the  contract,  nevertheless,  it  appears  that  they  are  the 
proper  evidence  of  the  contract,((;f)  but  it  must  be  shown 


(a)  2  Camp.  387. 
(h)  And    see    ThorrUon    v. 
Charle$,  9  M.  &  W.  802. 
(c)  6  B.  A  a  117. 
Id)  M.  A  M.  43. 


(a)  See  also  Trueman  t. 
Loder,  11  A  A  E.  589. 

(/)17Q.BL103;20L.J.Q. 
B.  529. 

(^)  Dickemon  v.  Likoal,  1 
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that  thej  correspond  wiiJi  each  other^(a)  and  the  rule     Chap.  VII. 

applies  even  though  there  is  no  entry  in  the  broker's 

book,  or  thongh  the  entry  is  unsigned.     In  Ooom  v. 

Affldoy{b)  Abbott^  C.J.,  said:  ''The  entry  in  the  book 

has  been  called  the  original,  and  the  notes  copies ;  but 

there  is  not  any  actual  decision  that  a  valid  contract 

may  not  be  made  by  notes  duly  signed  if  the  entry  be 

unsigned.  •  •  •  We  have  no  doubt  that  a  broker  ought 

to  sign  his  book,  and  that  every  punctual  broker  will  do 

so.    But  if  we  were  to  hold  such  a  signature  essential  to 

the  validity  of  a  contract,  we  should  go  further  than  the 

CoixrtB  have  hitherto  gone,  and  might  possibly  lay  down 

a  role  that  would  be  followed  by  serious  inconvenience, 

because  we  should  make  the  validity  of  the  contract  to 

depend  upon  some  private  act  of  which  neither  of  the 

parties  to  the  contract  would  be  informed,  and  thereby 

place  it  in  the  power  of  a  negligent  or  fraudulent  man  to 

render  the  engagements  of  parties  vaHd  or  invalid  at  his 

pleasure.'' (c) 

Where  it  is  sought  to  establish  a  contract  by  means  of  Either  note 
bought  and  sold  notes,  it  is  not  necessary  to  produce  both  ^tr^^ 
the  bought  note  and  the  sold  note.     If  it  can  be  proved 
by  the  plaintiff  that  there  is  no  variance  between  the 
notes  themselves,  and  between  the  notes  and  the  entry 
in  the  broker's  book,  there  is  a  sufficient  contract.    It  is. 


no 


yananoe. 


Stark,  128;  Cvmvnwng  v.  Boe* 
buck.  Holt,  172;  Ooom  v. 
il^aZo,6B.&C.117;  Thomion 
y.  lf(0t»,  M.  &  M.  43 ;  Short  v. 
Spackman,  2  B.  &  Ad.  962. 

(a)  Cymming  v.  Boefmek^ 
Holt,  172 ;  Or<mt  v.  Flekher,  5 
B.  &  G. 436 ;  Thomtony.  Kemp- 


Her,  1  Marsh,  355 ;  Thornton  v. 
Meva,  M.  &  M.  43 ;  Kempion  v. 
B(yyle,  3  H.  &  0.  763. 

(6)  6  B.  &  0. 117. 

(c)  And  see  Sievewright  v. 
Archibodd,  17  Q.  B.  103 ;  20  L. 
J.  Q.  B.  529 ;  Be  Thorp,  Ex 
pa/rte  Thomas,  5  New  Bep.  230. 
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of  course,  a  good  defence  to  prove  that  there  is  audi  a 
variance.  In  Hawes  v.  Forster,{a)  Lord  Denman,  C.  J., 
said :  ^'  I  am  of  opinion  that  the  plaintiffs  have  proved  a 
contract  by  producing  the  bought  note.  .  .  .  It  is  not 
shewn  that  the  sold  note  delivered  to  the  defendants 
differed  from  the  bought  note  delivered  to  the  plaintiSis : 
had  that  been  shewn  to  be  the  case,  it  would  have  been 
very  material ;  but,  in  the  absence  of  all  proof  of  that 
nature,  I  am  clearly  of  opinion  that  I  must  look  to  the 
bought  note,  and  to  that  alone,  as  the  evidence  of  the 
terms  of  the  contract/' 

And  in  Parton  v.  Oroft8,{h)  Erie,  C.  J.,  said:  "In 
Sievewright  v.  ArchihaJd  the  bought  and  sold  notes 
differed,  and  so  the  evidence  of  the  contract  fiuled.  Here 
the  sold  note  only  was  produced,  and  there  was  nothing 
to  impeach  it.  That  distinguishes  the  two  cases.  To 
satisfy  the  seventeenth  section  of  the  statute,  it  is 
enough  to  produce  a  memorandum  of  the  contract, 
signed  by  the  party  to  be  charged  thereby,  or  by  an 
agent  thereunto  duly  authorized.'' 

Where  there  is  a  signed  entry  of  the  contract  in  the 
broker's  book,  and  the  bought  and  sold  notes  differ 
from  each  other,  and  one  agrees  with  the  signed  entry, 
then  the  entry  in  the  broker's  book  together  with  the 
note  agreeing  with  it  constitute  the  contract.  Bat 
where  there  is  a  signed  entry  and  the  bought  and  sold 
notes  correspond  with  each  other,  but  differ  fix)m  the 
entry,  then,  according  to  Hawes  v.  For8ter,{c)  if  these 
documents  have  been  delivered  to  the  parties  after  the 
entry  in  the  book  has  been  signed  it  becomes  a  question 
of  teuct  for  the  jury  to  decide  whether  there  has  been  a 

(a)  1  Moo.  &  Rob.  36a  L.  J.  C.  P.  189. 

(6)  16  0.  B.  (N.  S.)  22 ;  33         (c)  1  Moo.  &  Rob.  36a 
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new  contract  made  between  the  parties  on  the  footing  of    Chap.  Vil. 
those  notes,  (a) 
Where  a  contract  has  been  entered  into  by  letters^  between  letters 

and  bought 

definitely  fixing  the  terms^  and  snbseqnently  bonght  and  and  sold  notes; 
sold  notes  containing  different  terms  pass  between  the 
parties^  the  letters^  in  the  absence  of  any  agreement  to 
ihe  contrary,  will  constitnte  the  contract,  (b) 

Where  there  is  no  signed  entry  in  the  broker's  books,  between  an- 
and  no  writing  from  which  the  terms  of  the  contract  can  an?diff^^ 
be  gathered,  and  the  bonght  and  sold  notes  vary  from  ^^^*^ 
each  other,  no  contract  arises. 

Thus,  where  a  broker,  employed  by  the  plaintiff  to  sell 
Petersburg  clean  hemp  and  by  the  defendant  to  buy 
hemp,  sold  to  the  defendant,  and  by  mistake  gave  him  a 
sale  note  of  Riga  Rhine  hemp,  a  description  of  hemp  of  a 
different  quality  from  the  Petersburg  hemp,  and  gave  the 
plaintiff  a  note  of  the  sale  of  Petersburg  clean  hemp, 
it  was  held  that  no  contract  for  the  sale  of  the  hemp  in 
question  subsisted  between  the  parties,  (c)  In  Ghrcmt 
V.  Fletcher,  (d)  Abbott,  C.  J.,  said :  "  The  broker  is  the 
agent  of  both  parties,  and  as  such  may  bind  them  by 
signing  the  same  contract  on  behalf  of  the  buyer  and 
seller.  But  if  he  does  not  sign  the  same  contract  for 
both  parties  neither  will  be  bound.  It  has  been  de- 
cided   accordingly  that  where   the  broker    delivers   a 


(a)  See  also  Thornton  v. 
Charles,  9  M.  A;  W.  802 ;  Sieve- 
vrrigM  v.  Archibald,  17  Q.  B. 
115;  20  li.  J.  Q.  B.  529 ;  Town- 
end  ▼.  Drdkeford,  1  Car.  A  K, 
22 ;  Ooam  v.  Afflalo,  9  D.  &  B. 
148;  6  B.  &  G.  117;  Thornton 
Y.  Metup,  1  M.  &  M.  4i3. 

(5)  Heyworth  v.  Knight,  17 


C.  B.  (N.  S.)  298 ;  10  Jur.  (N. 
S.)  866  ;  33  L.  J.  0.  P.  298,  dis- 
approving of  the  decision  of 
the  Priry  Council  in  Ootoie  v. 
Bemfry,  6  Moo.  P.  C.  C.  282. 

(c)  Thornton  v.  Kemptter,  5 
Tannt.  786 ;  and  see  Camming 
V.  Boebficky  Holt,  172. 

(d)  5  B.  &  C.  437. 
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different  note  of  the  contract  to  each  of  the  oontractmg 
parties  there  is  no  valid  contract/' (a)  In  Bdjwe  t. 
Osborne  (b)  it  was  held  that  a  vendee  of  goods  was  bound 
by  the  contract  aa  stated  in  the  note  signed  by  him^  and 
delivered  by  the  broker  who  effected  the  sale  to  the 
vendor,  although  this  note  varied  from  the  note  delivered 
by  the  broker  to  the  vendee. 

An  unimportant  or  immaterial  variation  between  the 
bought  and  sold  notes  will  not  avoid  a  contract.  Thus, 
where  a  broker  delivered  to  the  vendor  bought  and  sold 
notes  written  on  one  sheet  of  paper,  and  the  day  for  pay- 
ment  of  the  goods  was  inserted  at  the  end  of  the  bought 
note  only,  but  in  those  made  out  for  the  purchasers  the 
day  was  inserted  at  the  end  of  the  bought  as  well  as  of 
the  sold  note,  it  was  held  that  as  the  bought  and  sold 
notes  delivered  to  the  vendor  were  both  written  on  one 
sheet  of  paper  the  whole  must  be  considered  as  forming 
one  contract ;  and  consequently  that  there  was  no  vari- 
ance, (c)  So  where  the  broker  made  a  mistake  in  the 
names  of  the  contracting  parties,  it  was  held  that  the 
contract  was  not  thereby  avoided,  it  not  being  shown 
that  any  one  was  prejudiced  thereby,  (d) 

If  goods  in  the  City  of  London  are  sold  by  a  broker  to 

be  paid  for  by  a  bill  of  exchange,  the  vendor  has  a  right, 

within  a  reasonable  time,  if  he  is  not  satisfied  with  the 

sufficiency  of  the  purchaser,  to  annul  the  contract.    Bat 

the  vendor  must  intimate  his  dissent  as  soon  as  he  has 

had  an  opportunity  to  inquire  into  the  solvency  of  the 

(a)  And   see    Thorwion   v.  (b)  1  Stark,  140. 

JIf 6140,  M.  &  M.  43 ;  HeyfMm  v.  (c)  Maclean  v.  i>tMiM,  1  Moa 

Neaie,  2  Gamp.  337 ;   Qregson     &  P.  761 ;  and  see  an^  p  25a 


V.  Buck,  4  Q.  B.  747;  and 
Sievewrighi  v.  Arckihaldf  17 
Q.  B.  103 ;  20  Ii.  J.  Q.  B.  629. 


((2)  MUohell  Y.  Lapage,  Holt, 
253. 
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purchaser;  and  five  days  has  been  considered  too  long  a    Chap.  vil. 
period  for  this  purpose,  (a) 

Where  the  plaintiff  employed  a  broker  to  purchase  Broker  em- 
some  hemp  for  him^  and  the  broker  having  negotiated  chaser,  only 
with  the  defendant  signed  and  sent  to  him  a  sold  note^  when  bindiug. 
and  the  defendant  afterwards  signed  and  sent  to  the 
broker  a  note  differing  in  several  material  points  from 
the  note  sent  to  him^  it  was  held  that  it  was  a  question 
for  the  jury  whether  both  parties  intended  that  the  note 
signed  by  the  defendant  should  be  the  contract^  in  which 
case  there  was  a  sufficient  memorandum    within  the 
Statute  of  Frauds^  or  whether  the  defendant  never  in- 
tended to  be  bound  as  seller  unless  the  buyer  also  signed 
a  correlative  note  to  bind  him^  and  if  so  there  was  no 
valid  contract,  {b) 

The  authority  of  a  broker  may  be  revoked  by  his  Rerocationof 

employer  at  any  time  before  he  has  signed  a  contract  authority. 

for  him.     Thus^  the  authority  of  a  broker  employed  to 

effect  a  policy  of  insurance  may  be  revoked  after  the 

underwriters   have  signed  the   slip^  till  such  time  as 

they  have  actually  subscribed  the   policy;   and  if  the 

broker^  having  procured  a  slip  to  be  written  on  terms 

within  the  scope  of  his  original  authority^  receives  an 

intimation  from  his  principals  that  they  will  not  submit 

to  those  terms^  and  afterwards  effects  the  policy,  and  pays 

the  premium  to  the  underwriters,  he  can  maintain  no 

action  against  his  principals  for  commission  or  money 

paid,  (c) 

(a)  Hodgion  v.    D<pvie$,    2  Sm.  L.  G.  549,  ed.  1867. 

Camp.  590  ;  as  to  whether  this  (h)  Moore  v.   OampheU,  10 

custom  should  be  proved,  see  Ex.  323;  23  L.  J.  Ex.  310. 

fienj.  on  Sales,  2nd  ed.  224,  (c)     Wartoick    v.    8lade,    3 

citing  Brandao  v.  BameUj  8  G.  Gamp.   127 ;    and  see  Farmer 

K  519 ;  12  C.  &  F.  787 ;  and  1  v.  BoUneon,  2  Gamp.  339  (n.) 


CHAPTER  VIII. 

EXECDTIOS  AND  ATTESTATION  OF   WILLS. 

Cnir.  VIII.  ^T^^^^  ^Q  ^^  section  of  the  Statute  of  Frands 
Willi  of  Und,  f^  ^^?  ^^  "^^  enacted  that  "  all  devises  and  bequests 
I  of  any  lands  or  tenements  devisable  either 
by  force  of  the  Statute  of  Wills,  or  by  tli&t 
statate,  or  by  force  of  the  Custom  of  Kent,  or  the  custom 
of  any  boroogh,  or  any  other  particular  custom,  shall  be 
in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence,  and  by 
his  express  directions,  and  shall  be  attested  and  sub- 
Bcribed  (a)  in  the  presence  of  the  said  devisor  by  &Ke 
or  four  credible  witnesses,  or  else  they  shall  be  utterly 
void  and  of  none  effect." 

This  section  was  repealed  by  the  Statute  of  Wills  {b)  as 
to  wills  made  since  the  Slst  December,  1837,  but  re- 
mains in  force  as  to  wills  made  before  that  date.  The 
effect  of  the  Wills  Act,  although  it  does  not  come  under 
the  title  "  Statute  of  Frauds,"  will  be  discussed  snb- 
sequently. 

(a)  Ab  to  the  meaning  of  fiobert*  v.  PM^m,  4  E.  A  B. 

these  words  see  Doe  v.  Bwrdalt,  450. 

10  C.  4  F.   340 !    Warrm  v.  (b)  7  WilL  IV.  A  1  Fiet  ft 

Pe*tlethv!aH«,  2  ColL  113  n.;  26,  e.  2. 
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A  will  to  direct  the  uses  of  a  stirrender  of  a  copyhold    Chap.  viil. 
or  of  a  costomary  estate   passing  by  surrender  is  not  Copyhoida  and 
within  the  Statute  of  Frauds^  and  does  not  come  within  fr^hddB^ 
the  danse  requiring  the  attestation  of  three  witnesses. 
The  reason  for  this  distinction  is,  that  the  land  passes 
by  the  surrender  and  will  taken  together,  in  the  same 
maimer  as  if  the  devisee's  name  were  inserted  in  the  sur- 
render, and  does  not  pass  by  the  will,  which  merely 
directs  the  use8.(a) 

But  the  statute  extends  to  customary  freeholds  not 
passing  by  surrender,  (b) 

By  the  act  55  Geo.  III.  c.  192,  it  was  provided  that  in 
aO  cases  where  by  the  custom  of  any  manor  in  England 
or  Ireland  any  copyhold  tenant  of  such  manor  may  by 
will  dispose  of  his  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared  by 
Bach  will,  every  disposition  or  charge  made  by  such  will 
by  any  person  who  should  die  after  the  passing  of  the 
act  should  be  valid,  although  no  surrender  should  have 
been  made  to  the  use  of  the  will. 

This  enactment  only  supplies  the  want  of  a  formal 
surrender,  and  does  not  extend  to  a  case  where  the  sur- 
render is  a  matter  of  substance,  as  where  it  is  required 
to  be  accompanied  by  the  separate  examination  of  the 
wife,(c)  and  since  this  statute  a  copyhold  will  pass  under 
a  general  devise  of  real  estate,  although  there  is  no 

(a)  Doe  V.  Danven^  7  East,  v.  Page,  2  Atk.  37 ;    Ca/rey  v. 

322 ;  and  see  AU.'Qen.  v.  An-  AeJcew,  2  Bra  G.  G.  58. 
dreua,  1  Yes.  S.  225 ;    Ooodwyn  (h)  Htusey  v.  OrUU,  Ambl. 

V.  Qoodwyn,  ih.  227;    Wagetafe  299 ;  see  also  Wileon  v.  Dent^ 

V.  Wagitcfe,  2  P.  Wms.  258 ;  3  Sim.  385 ;    Willan  v.  Lan- 

Doe  y.  Earruy  8  A.  &  E.  1 ;  Boe  easier,  3  Buss.  108. 
Y.  Eeyhoe,  2  Bl.  1114 ;  AU.'Qen.  (c)  Doe  v.  Bartle,  5  E  &  Aid. 

T.Banief,2yom.598;  Tuffnell  492. 


304  STATUTE   OP   FRAUDS. 

Chap.  VIII.  surrender  to  the  nse  of  the  will,  (a)  But  the  will  most 
contain  an  express  or  implied  devise  of  the  copyhold,  as 
the  words  of  the  statute  are^ ''  made  or  to  be  made/'(() 

An  heir-at-law  may  devise  a  copyhold  estate  de- 
scended to  him  without  having  been  admitted^  and 
without  previous  payment  of  the  lord's  fine  where  due 
on  admission,  (c) 

The  Court  will  not  draw  any  inference  against  the 
existence  of  a  custom  to  surrender  to  the  use  of  a 
will,  (d) 

Wills  of  per-  The  fifth  soctiou  of  the  Statute  of  Frauds  does  not  in- 

clude wills  of  personal  estate.  Before  the  Wills  Act  was 
passed  no  formalities  of  any  kind  were  requisite  in  order 
to  make  a  valid  will  of  personalty ;  and  therefore  such 
a  will,  written  by  a  third  person,  and  not  signed  by  the 
testator,  might  be  sufficient,  (e) 

Will  made  at  It  is  uot  necessary  that  the  whole  wiU  should  be 
made  at  the  same  time,  and  where  a  will  is  made  at 
different  times  an  attestation  clause  to  the  part  last 
written  may  be  sufficient.  (/)  Where  the  testator  has 
signed  his  name  in  the  presence  of  witnesses  at  the  end 
of  several  clauses  of  a  dispositive  character,  apparently 
written  at  different  times,  the  presumption  is  that  the 
deceased  intended  to  give  effect  to  the  whole  of  what 
was  written  at  the  time  he  so  made  his  signature.  (9)  So 
where  a  will  is  written  on  several  sheets  of  paper,  it  may 

(a)  Doe  V.  Ludlam,  7  Bing.  (e)  See  further  as  to  wills  of 
275.                                                 personal  estate,  1  Wms.  Exors. 

(b)  Doe  V.  Bird,  5  R  &  Ad,  7th  ed.  66 ;  Farm,  on  Wills, 
713.  3rd  ed.  91. 

(c)  BigM  V.  Bcmkt,  3  R  A  (f)Oa/rletonr.Gr%ffi»,  I  Ban. 
AdL664  548. 

(d)  Doe  V.  Thomp9on,  10  Jur.  (g)  Be  CaHraU,  3  Sw.  &  Tr. 
28;15L.  J.  Q.R8a  419. 
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be  presumed  when  the  witnesses  only  saw  the  last  sheet    Chap.  VUI. 
of  the  will  that  the  whole  was  in  the  room,  (a) 

Under  the  Statute  of  Frauds^  which  requires  that  a 
will  of  lands  should  be  witnessed  by  three  or  four  wit- 
nesses, it  has  been  held  where  the  testator  made  a  will 
attested  by  two  witnesses,  and  afterwards  a  codicil  also 
attested  by  two  witnesses,  that  the  will  and  codicil 
together  were  not  sufficient  to  pass  the  lands. (6)  But  it 
may  be  proved  that  it  was  intended  that  the  attestation 
to  the  codicil  was  also  meant  to  apply  to  the  will,  and 
then  the  will  would  be  sufficiently  attested. (c) 

Neither  the  Statute  of  Frauds  nor  the  Wills  Act  re-  Blank  spaces 

ID  bodv  Oi  vpill 

quires  a  will  to  be  written  continuously ;  and  therefore  a 
will,  if  otherwise  well  executed,  may  be  admitted  to  pro- 
bate, although  there  are  blank  spaces  left  in  it,  and  it  is 
not  necessary  that  the  blanks  should  be  accounted  for.  (d) 

Where  a  will  is  drawn  with  blank  spaces,  and  these 
are  filled  in  by  the  testator  himself,  the  presumption  of 
law  is  that  they  were  filled  in  prior  to  execution,  {e) 

The  signature  must  have  been  made  for  the  purpose  Signature  must 
of  authenticating  the  will,  and  if  a  testator  begins  a  testa^  of  authent^t- 
mentary  paper,  and  leaves  it  unfinished,  having  lived  ^^^^^  ' 
long  enough  in  health  to  have  finished  it  if  he  thought 
proper,  it  will  be  presumed  that  he  did  not  intend  the 
instroment  to  be  his  will.  (/) 

(a)  Bond  v.  SeaweU,  3  Barr.     1775. 

1775 ;    see    also    Gregory    v.  ((2)  Be  Carder,  1  Bob.  669 ; 

QiMen'f  ProdoTy  4    No.    Oaa.  Corneby  v.  Oibhom,  1  Rob.  705 ; 

620,  639;   Mofnh  v.  Manh,  1  6  No.  Cas.  679;  Be  Kirby,  1 

Sw.  &  Tr.  528 ;  Bee$  v.  Bee$,  Bob.  709 ;  6  No.  Gas.  693. 

L.  a  3  P.  &  D.  84  (d)  Be  Birch,   1   Bob.   578, 

(b)  Lea  v.  Lihh,  Garth.  35,  3  per  Sir  H.  J.  Fast. 

Salk,  395.  (/)  Eight  v.  Price,  1  Doug. 

(c)  Bond  V.  Seawell,  3  Burr.      241 ;  Qriffm  v.    Griffin,  4  Ves. 
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Chap.  VIII.  A  testamentary  paper  is  not  entitled  to  probate^  unless 
Names  of  the  Court  is  satisfied  that  the  names  of  the  alleged  wit- 
^*  wib^Sd**  loesses  were  subscribed  on  it  for  the  pnrpoae  of  attesting 
«teSS!°'  the  testator's  signature,  (a) 

Where  the  deceased  executed  his  will  in  the  presence 
of  two  witnesses,  who  signed  their  names  in  his  presence, 
one  opposite  the  word  ^'  executor,'*  the  other  opposite 
the  word  ''witness/'  and  there  was  no  attestation 
clause  to  the  will,  and  the  deceased  intended  one  of  the 
witnesses  to  be  his  executor,  and  asked  him  to  sign  his 
name  in  that  character,  it  was  held  that  such  person  did 
not  sign  the  will  exclusively  as  executor;  but  that  be 
also  intended  by  his  signature  to  affirm  that  the  deceased 
executed  the  will  in  his  presence,  and  consequently  that 
the  execution  was  valid,  (b) 
Mistakes  If  a  will  has  been  properly  executed,  it  will  not  be 

execution.  rendered  invalid  by  a  subsequent  act,  such  as  additional 
execution,  dono  under  the  mistaken  apprehension  that 
the  first  execution  was  not  good,  nor  by  alterations  and 
erasures,  (c) 

Where  the  signature  of  one  of  the  witnesses  was  cut 
off,  with  the  privity  of  the  testatrix,  for  the  purpose  of 
being  re-written,  and  the  name  of  the  witness  was  re- 
written for  her  by  another  person,  but  not  in  the  presence 
of  the  testatrix  or  of  the  other  witness,  and  the  will  yns 
returned  immediately  to  the  testatrix,  it  was  held  that 
probate  might  be  granted,  (d) 

197 ;  note  to  Mathew$  v.  TFor-  2  P.  &  D.  300. 

ner ;   Cole$  v.  Trecothick,  9  Ves.  '  (c)  Be  Savory,  16  Jnr.  1042; 

249 ;  Walker  y.  Walker,  1  Mer.  Be  Hannam,  7  No.  Gas.  437 ;  B^ 

503 ;  and  see  1  Jarm.  3rd  ed.  74.  Bedding,  2  Bob.339 ;  14  Jar.  105*2. 

(a)  Be  WiUon,  L.  R.  1  P.  &  D.  (d)  Be  Tozer,  7  Jur.  134 ;  see 
269 ;  Ecker$ley  v.  PUUt,  ih.  281.  also  Be  Coleman,  2  Sw.  &  Tr. 

(b)  Qriffithe  V.  OHffithe,  L.  R.  314. 
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A  will  is  sufficientlj  signed  within  the  Statute  of    Chap.  Vlll. 
Frauds  and  the  Wills  Act^(a)  by  the  testator  patting  whatissuffi- 
his  mark  to  it  instead  of  signing  his  name^  even  if  he  is  Mwk.*^^^ 
able  to  write^(&)  and  this  although  his  name  does  not 
appear  upon  the  face  of  the  instrument^  {e)  or  although  a 
wrong  name  is  placed  against  the  mark.  ((2)     Where  the 
testator,   Thomas  Douce,  who  could  neither  read  nor 
write,  put  his  mark,  to  a  testamentary  paper  in  which  he 
was  throughout  described  as    John  Douce,    the  Court 
being  satisfied  on  affidavit  that  he  duly  executed  the 
paper  by  mark  ammo  testa/ndi,  granted  probate  thereof  as 
his  wiU.(6)      If  a  testator,  who  is  unable  from  illness  to 
sign  his  will,  has  his  hand  guided  in  making  his  mark, 
that  is  a  sufficient  signature.  (/) 

Where  a  testator  towards  the  end  of  his  life  had  his  stamp, 
usual  signature  engraved,  so  that  it  might  be  stamped  on 
letters  and  other  documents  requiring  his  signature,  and 
made  two  codicils,  each  of  which  was  so  stamped  with 
his  name  by  another  person  in  his  presence,  and  by  his 
direction,  it  was  held  that  they  were  duly  executed.  (9) 
And  a  signing  by  initials  is  also  sufficient,  (h)  Initials. 

A  will  may  be  signed   under  an   assumed  (i)    or  a  Assumed 

name, 
(a)  1  Vict,  a  26,  s.  9.  22;  27  L.  J.  P.  &  M.  18;  4  Jur. 

(6)  Be  Field,  3  Curt  752  ;  (N.  S.)  243. 
Baker  y.  Dening,  8  A.  &  E.  94  (e)  Be  Douce,  2  Sw.  &  Tr. 

S.  0.  nom.  Taylor  v.  Dewing,  3  593,  31  L.  J.  P.  &  M.  172 ;  and 

X.  &  P.  228 ;  and  see  Lemayne  see  Re  FoweU^  6  Na  Gas.  557. 
T.  Stanley,  3  Lev.  1 ;  1  Eq.  Gas.  (/)  Wilton  v.   Bedda/rd,  12 

Abr.  403,  pi.  9;    S.  G.  nom.  Sim.  28. 
Lemaine  v.  Stamley,  1  Freem.  (g)  Jenhine  v.  Qawford,  3  Sw. 

538.  &  Tr.  93;  32  L.  J.  P.  &  M.  122. 

(c)  Be  Bryce,  2  Gurfc.  325 ;  {h)  Be  8a/vory,  15  Jur.  1042 ; 

Be  Ami8$y  2  Rob.  116 ;  7  No.  Be  Hinde,  16  Jur.  1161. 
Gas.  274.  («)  Be  Bedding,  2  Bob.  339; 

{d)  Be  Ola/rke,  1  Sw.  &  Tr.  14  Jur.  1052. 
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Cm*w,  riiL    tormer 


mnmthi 


abiding. 


Wrong  will. 


8i|piatare  for 
the  teitotor. 


as  in  tlie  caae  of  a  testatrix  signmg  with 
the  name  of  a  deeoMcd  knsband^'^a)  for  the  name  will 
then  be  regarded  as  a  n:ark. 

The  act  of  agmng  must  be  completed  ;  and  therefore 
where  a  testator  was  unable  through  weakness  to  com- 
plete his  signature,  probate  was  refiased.(&)  If,  however, 
a  testator  who  is  able  to  write  maj  sign  by  a  mark,  and 
if  a  testator  nnable  to  write  throngh  iUness  may  have  his 
hand  gnided,  it  is  sobmitted  that  an  nnfinished  signature, 
if  property  attested,  ahoold  be  treated  as  a  mark. 

In  some  of  the  eariy  cases  it  appears  to  have  been 
thought  that  sealing  alone  without  signing  was  suffi- 
cient. (<;)  But  this  doctrine  has  since  been  orermled. 
If  this  were  the  law  it  would  be  very  easy  for  one 
person  to  forge  any  man's  will  by  only  forging  the 
names  of  any  two  obscure  persons  dead,  for  he  would 
have  no  occasion  to  forge  the  testator's  hand,  (d) 

Where  two  sisters  made  their  wills  each  in  favour  of 
the  other,  but  by  mistake  at  the  time  of  execution  each 
signed  the  will  prepared  for  the  other,  and  the  mistake 
was  not  discovered  till  the  death  of  one  of  them^  when 
an  attempt  was  made  to  correct  the  error  by  altering  the 
Christian  name  of  the  signature,  it  was  held  that  the  will 
was  not  properly  signed.(e) 

Both  the  Statute  of  Frauds  and  the  Wills  Act  provide 


(a)  Be  Olover,  5  Na  Cas.  553; 
11  Jur.  1022. 

(b)  Re  WiUon,  2  Curt.  853. 
(e)   Lemayne   v.  Stanley,  8 

Lev.  1 ;  1  Eq.  Ga.  Abr.  403,  pi. 
9 ;  S.  0.  nom.  LenuUne  v.  Stcme- 
leyt  1  Preem,  638;    Wameford 
V.  Warw^ford,  2  Str.  764. 
(d)  SmUh  V.  Evant,  1  Wils. 


313,  per  Parker,  C.B. ;  and  see 
Qrayson  v.  AMrucm,  2  Yes.  Sen. 
459,  per  Lord  Hardwicke ;  Ellii 
V.  Smith,  1  Ves.  J,12,  per  Willis, 
0.  J. ;  and  Wright  v.  Waktford, 
17  Yes.  459,  per  Lord  Eldon. 
•  (e)  Anon.  14  Jar.  402;  and 
see  Be  Hunt,  L.  R  3  P.  <&  D. 
250. 
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that  the  will  may  be  signed  for  the  testator  by  some  Chap.  Vlll. 
other  person  in  his  presence^  and  by  his  direction^  and  '"^ 
there  is  nothing  to  prevent  one  of  the  attesting  witnesses 
from  making  the  signature.(a)  The  person  who  signs 
may  do  so  in  his  own  name^  and  not  in  that  of  the 
testator.  Thns^  where  the  will  was  signed  by  another 
person  ''on  behalf  of  the  testator  by  me,  AB,  vioar  of 
Warfield,  Berks,  which  signature  was  made  for  and  ac- 
knowledged by  the  testator,  in  the  presence  of  ns,  who, 
in  the  presence  of  testator,  have  hereunto  set  our  hands 
and  seals,''  Sir  H.  J.  Fust  said :  ''The  act  allows  the 
will  to  be  signed  by  anotlier  person  for  the  testator. 
Here  this  gentleman,  by  the  testator's  request,  signed 
the  will  for  him,  not  in  the  testator's  name,  but  using 
his  own  name ;  the  act  does  not  say  that  the  testator's 
name  must  be  used ;  I  think  this  is  sufficient  under  the 
act."  (6) 

Where  a  testator  disitbled  by  paralysis  desired  the 
solicitor  who  prepared  the  will  to  sign  for  him,  which  he 
did  by  writing  at  the  end, "  This  will  was  read  and  ap- 
proved by  C.  F.  B.  by  C.  C.  in  the  presence  of,"  and  then 
followed  the  signatures  of  the  attesting  witnesses,  it  was 
held  that  there  had  been  a  sufficient  signing,  (c)  It  is 
advisable  where  a  will  is  signed  for  the  testator  that  this 
&ct  should  be  mentioned  in  the  attestation  clause,  {d) 

If  a  will  is  written  on  several  sheets  of  paper  one  wuiof  seTerml 
signature  is  sufficient.     Where  a  will  which  was  written  gi^ature 
on  three  sides  of  one  sheet  of  paper,  and  duly  attested  ■*'®®*®"** 
by    three   witnesses,  concluded    by  stating  "that  the 
testator  had   signed  his  name   to   the   two  first  sides 

(a)  Be  BaOey,  1  Curt.  914 ;      see  Be  Ullereperger,  6  Jar.  156. 

Smith  V.  Harrie,  1  Bob.  262.  (c)  Be  Blair,  6  No.  Gas.  528. 

(6)  Be  Cla/rh, 2  Curt.  329 ;  and  d)Be  Cooper,  5  No.  Gas.  618 
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Position  of 
Bignatiire. 


Chap.  VIII.  thereof^'^  and  it  appeared  that  he  had  pat  his  oame  and 
seal  to  the  last  oiAy,  but  had  omitted  to  sign  his  name  to 
the  first  two  sides^  it  was  held  that  this  was  sufficient  (a) 
And  it  is  not  necessary^  where  the  will  is  on  several 
pieces  of  paper,  that  they  should  be  all  connected  to- 
gether ;  it  is  sufficient  if  they  were  in  the  same  room 
where  the  execution  took  place,  and  the  fact  of  all  ike 
detached  parts  being  together  at  the  time  of  attestation 
will  be  presumed,  unless  the  contrary  be  shown.  (6) 

Under  the  Statute  of  Frauds  the  position  of  the  signa- 
ture is  immateriaL  Where  the  testator  wrote  his  will  in 
his  own  hand,  beginning,  ''  I,  John  Stanley,  make  this 
my  last  will  and^  testament,'^  and  did  not  subscribe  his 
name,  but  only  had  the  will  subscribed  by  three  wit- 
ficsses  in  his  presence,  it  was  held  that  there  was  a 
sufficient  signature,  (c)  But  in  Blennerhassett  v.  JDay{dj 
Lord  Manners  held  that  a  declaration  by  the  testator 
in  the  attestation  part  of  his  will  that  lands  should 
go  to  a  certain  person  was  not  a  sufficient  devise,  not 
being  signed  by  the  testator  or  by  any  person  by  his 
direction. 

The  Statute  of  Frauds  only  requires  that  the  will  shall 
be  signed.  At  one  time  it  seems  to  have  been  thought 
that  publication  was  also  requisite,  (e)  In  Moodie  v. 
Reidy{f)  however,  Gibbs,  C.  J.,  said:  "The  statute  of 


Publication. 


(a)  WvMon  V.  Tratt^  6  J.  B. 
Moo.  484 ;  2  Bred.  4fe  E  650 ; 
and  see  Mwih  v.  Mar$h^  1  Sw. 
A  Tr.  628 ;  6  Jur.  (N.  S.)  380. 

(b)  1  Jarm.  on  Wills,  a  vi 
cited  by  Sir  H.  J.  Fust,  in 
Gregory  v.  Qti6en*«  TroctoVj  4 
No.  Gas.  639. 

(c)  Lemayne  v.    Stanley,  3 


Lev.  1 ;  1  Eq.  Ca.  Abr.  403,  pL 
9;  S.  C.  nom.  Lemaine  y* 
StcMeley,  1  Freem.538;  (7ooifcv. 
PwiOfu,  Free.  Ch.  184 ;  HUifm 
V.  King^  3  Lev.  87 ;  Gnxynm  ▼. 
Aihimon,  2  Yes.  S.  454. 

(d)  2  Ball  &  B.  104. 

(e)  Boi$  V.  Ewer,  3  Atk.  156. 
(/)  7  Taunt.  361. 
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29  Car.  2,  c.  3,  8.  5^  made  certain  formalities  necessary  to    Crap.  Vlli. 
wills  of  land^  but  I  know  that  neither  the  statute  of  H. 
8  nor  that  of  29  Car.  2  speak  of  publication.     A  will, 
as  such,  requires  no  publication ;  be  publication  what  it 
may,  a  will  may  be  good  without  it.  (a) 

By  the  Wills  Act  (6)  it  is  provided  "  that  every  will 
executed  in  manner  hereinbefore  mentioned  shall  be 
valid  without  any  other  publication  thereof.''(c) 

It  is  now  settled  that  under  the  Statute  of  Frauds  it  Aoknowledg- 
is  not  necessary  that  the  testator  should  sign  the  will  in  witnesHes 
the  presence  of  the  witnesses,  but  that  it  is  sufficient  if  of  f  nuds!^^^ 
lie  acknowledges  his  signature  before  them ;  and  the  ac- 
knowledgment may  be  made  before  each  of  the  witnesses 
separately,  for  the  statute  does  not  say  that  the  testator 
shall  sign  his  will  in  the  presence  of  three  witnesses,  but 
requires  that  it  shall  be  in  writing,  signed  by  the  testator, 
and  subscribed  by  three  witnesses  in  the  presence  of  the 
testator,  (d)     Where  the  testator  signed  and  published  a 
will  in  the  presence  of  two  witnesses,  who  attested  it  in 
his  presence,  and  then  a  third  person  was  called  in,  and 


(a)  And  see  Doe  ▼.  Burdeti, 
4  A.  &  E.  14 ;  6  M.  &  Gr.  886  ; 
and  10  G.  A  F.  340 ;  BHtish 
Mmewn  v.  White,  3  Moo.  &  F. 
689 ;  6  Bing.  310. 

(b)  1  Vict.  0.  26,  8. 13. 

(c)  The  result  of  this  enact- 
ment is,  that  the  testator  need 
not  inform  the  witnesses  of 
the  natare  of  the  instrament 
they  are  attesting,  and  even  if 
he  deceives  them,  and  leads 
them  to  believe  that  it  is  a 
deed  and  not  a  will,  the  execu- 
tion is  good  notwithstanding ; 


1  Wms.  Executors,  7th  ed.  89, 
Trimmer  v.  Jackson,  4  Bum. 
Ecc.  L.  102  ;  BritUh  MusewniY, 
White,  3  Moo.  &  P.  689. 

(d)  Stonehotue  v.  Evelyn,  3 
P.  Wms.  254;  Ellisy.  8nUth,l 
Yes.  J.  11 ;  Casement  v.  Fulton, 
5  Moo.  P.  0.  G.  138 ;  Countess 
de  Zichy  Ferraris  v.  Marquis  of 
Hertford,  3  Gnrt.  480.  This 
was  doubted  in  some  of  the 
earlier  cases,  Cook  v.  Parsons, 
Preo.  Gh.  184 ;  Dormer  v.  Thwr- 
land,  2  P.  Wms.  606. 
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Cbap.  VIII.  the  testator  sbowing  him  his  name  told  him  that  was 
his  hand^  and  bid  him  witness  it^  which  he  did^  and  sob- 
scribed  his  name  in  the  testator's  presence,  who  two 
hours  afterwards  told  him  that  what  he  had  subscribed 
was  his  will,  Sir  Joseph  Jekyll  held  that  this  was  a 
good  execution,  (a) 

What  is  suffi-         I^ot  onlj  is  it  not  necessary  under  the   Statate  of 

cient  ftcknow-  .  . 

ledg^ent.  Frauds  that  the  witnesses  should  see  the  testator  sign 
the  will,  but  it  is  not  even  necessary  that  they  should 
see  his  signature  or  know  the  nature  of  the  inatrament. 
Lord  Hardwicke  seems  to  have  doubted  in  one  case 
whether  a  statement  by  the  testator  that  the  instrmnent 
was  his  will  was  sufficient ;  {b)  but  in  another  case  before 
his  Lordship  that  point  was  not  noticed,  (c)  Where  a 
testator  wrote  and  signed  his  will  by  which  he  devised 
his  real  estates,  and  afterwards  requested  two  persons  to 
sign  their  names  to  it,  which  they  did  in  his  presence, 
but  they  did  not  see  his  signature,  nor  did  he  ever 
inform  them  of  the  nature  of  the  instrument  they  had 
signed ;  and  some  time  afterwards,  the  testator  requested 
a  third  person  to  sign  his  name,  which  he  did  in  the 
presence  of  the  testator,  who  told  him  that  the  paper  in 
question  was  his  will,  and  immediately  above  the  names 
of  the  witnesses  there  was  written  by  the  testator  ''  in 
the  presence  of  us  as  witnesses  thereto,''  it  was  held  that 
there  was  a  sufficient  attestation.(cQ 

(a)  Snvith  v.  Codron,  cited,  2  316  ;  7  Bing.  457. 

Yes.  S.  455  ;  and  see  Grayson  {h)  Grylev.  Gry 2^,2  Aik.  176. 

V.  Athimon,  ifc.;  Stonehowe  v.  {c)  ElU9Y.8tn/iih,lYe&,JA\. 

Evelyn,  3  P.  Wme.  254  ;  Ellis  (d)  BrUiah  Mweum  v.  White, 

V.  Smitlh,  1  Ves.  J.  11;  Addy  3  Moo,  &  P.  703;  6  Bing.  310; 

V,  Grio},  8  Ves.  504 ;   Westbeech  Wright  v.  Wright,  5  Moo.  &  P. 

V.  Kennedy,  1  V.  &  B.  362 ;  316 ;  7  Bing.  467 ;  Johnson  v. 

Wright  V.  Wright,  5  Moo.  &  P.  Johnson,  1  Cr.  &  M*   140;    3 


EXECUTION  AND   ATTESTATION   OF   WILLS.     313 

Under  the  Wills  Act  (a)    it  is  necessary  that    the    Crap.  VIII. 
testator  should  either  sign  or  acknowledge  his  signature  si^ature 
in  the  presence  of  both  the  witnesses  at  the  same  time.  Act  must^be 
This  point  was  decided  in  Moore  v.  King.  (6)      There  the  Jnowiedged  in 
testator  signed  a  codicil  in  the  presence  of  a  witness  (his  ^T!^''^^^ 
sister),  who.  at  his  desire^  attested  and  subscribed  it.    On  ^}  ^^^  "">» 

ame. 

a  subsequent  day,  when  his  sister  and  another  person 
were  present,  he  desired  her  to  bring  him  the  codicil,  and 
requested  the  other  person  to  attest  and  subscribe  it, 
saying,  in  the  presence  of  both  parties,  and  pointing  to 
his  signature,  "  This  is  a  codicil  signed  by  myself  and  by 
my  sister,  as  you  see ;  you  will  oblige  me  if  you  will  add 
your  signature,  two  witnesses  being  necessary/'  That 
party  then  subscribed  in  the  presence  of  the  testator  and 
of  his  sister,  the  latter,  who  was  standing  by  him,  pointing 
to  her  signature,  and  saying,  "  There  is  my  signature, 
you  had  better  place  yours  underneath,''  she  did  not 
however  re-subscribe.  It  was  held  that  the  instrument 
was  not  sufficiently  attested,  (c) 

If  a  testator  signs  his  will  in  the  presence  of  the  attest- 
ing witnesses  who  see  him  in  the  act  of  writing,  and  they 
then  attest,  the  attestation  is  good,  although  they  do  not 
see  the  signature,  and  the  testator  does  not  acknowledge 

Where  the  testator's  signature  is  visible  to  the  wit-  Acknowiedg^- 
nesses  when  they  sign,  it  is  not  necessary  that  the  sufficient. 

Where  sifpia- 

Tyr.  73 ;  Gaze  v.  Qazey  3  Cart.  (c)  And  see  Be  AyUng,  1  ture  yisible  to 

451;  7  Jnr.  803;   and  see  the  Cur.  913;  Re  AUen,  2   Curt, 

jadgment  of  Dr.  LnBhington  in  331 ;  Be  Simmondt^  3  Curt.  79 ; 

Hudion  Y.  Fofher,  1  Bob.  14 ;  Be  Manefisld,  1  No.  Gas.  364. 
8  Jur.  786.  (d)  Srmih  v.  Smithy  L.  E.  1 

(a)  1  Vict.  0.  26,  s.  9.  P.  &  D.  143 ;  Be  HuckvcOe,  ih. 

(h)  3  Curt.  243 ;  2  Na  Gas.  376. 
45 ;  7  Jar.  205. 


witneases. 
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Chap.  VIII.  testator  should  expressly  acknowledge  it;  a  statement 
to  the  witnesses  that  the  document  is  hia  will,  (a)  or  a 
request  that  they  will  subscribe  their  names,  (i)  is  a 
sufScient  acknowledgment,  (c) 

So  there  is  a  sufficient  acknowledgment  if  the  wit- 
nesses are  asked  to  sign  by  a  third  party,  in  the  presence 
and  with  the  assent  of  tiie  testator,  (d) 

Where  the  evidence  of  one  attesting  witness  (the 
other  being  dead)  proved  that  he  was  called  into  the 
room  of  the  deceased  and  asked  by  a  third  party,  who 
bad  the  will  in  his  hand  at  the  time,  to  witness  the 
signature  of  the  deceased,  there  being  a  mark  or  cross 
then  on  the  paper  at  the  foot  of  the  will,  and  the  wit- 
nesses signed  their  names  in  the  presence  and  witiiin 
hearing  of  the  deceased,  who,  however,  did  not  make 
any  observation,  and  the  will  was  not  read  to  or  by  him 
in  the  presence  of  the  witnesses ;  and  the  writer  of  the 
will,  who  had  asked  the  witnesses  to  sign  their  names,  was 
not  called,  and  no  proof  was  offered  of  his  death,  it  was 
held  that  the  evidence  £Ei>iled  to  prove  that  the  deceased  ac- 
knowledged his  signature  in  the  presence  of  witnesses,  (e) 

Where  the  name  of  the  deceased  had  been  affixed  to 


(a)  Be  Davis,  3  Cart  748 ;  Be 
Aahm^re,  ib,  756;  7  Jur.  1045. 

(h)  Be  Harriion,  2  Cart.  863 ; 
Ilott  y.  Oenge,  3  Cart.  160.  aficL 
4  Moo.  P.  C.  265 ;  Ooze  v.  Ooze, 
3  Cart.  451;  7  Jar.  803;  Be 
Philpot,  3  No.  Cas.  2 ;  Keigwin 
V.  Keigwin,  3  Cart.  607 ;  7  Jar. 
840;  Be  Thomeon,  4  No.  Cas. 
643;  Be  Aehton,  5  No.  Cas. 
548 ;  Leech  v.  Bates,  6  Na  Cas. 
704 ;  1  Rob.  714. 

(c)  Be  BawUfu,  2  Cart.  326, 


contra,  would  seem  to  be  over- 
ruled by  these  caseflL 

(d)  Be  Boeanqvet,  2  Bob.  577; 
Fa/iUde  t.  Jackeon,  6  No.  Caa. 
sapp.  i. ;  Be  Jones,  1  Deane,  3 ; 
Inglesant  r.  Inglesani,  L.  B.  3  P. 
&  D.  172 ;  see  farther  as  to  what 
amoants  to  a  sufficient  acknow- 
ledgment, Be  Warden,  2  Cart 
334;  Blake  v.  Knighi,  3  Cart 
547. 

(e)  MorriH  v.  Douglas,  L.  K 
3  P.  A  D.  1. 


EXECUTION   AND   ATTESTATION   OF  WILLS.     316 

his  will^  at  his  request,  by  the  drawer,  who  on  a  sabse*  Chap.  vill. 
qaent  day,  in  the  presence  and  at  the  request  of  the 
deceased,  asked  two  persons  present  at  the  same  time 
(who  had  been  sent  for  by  the  deceased)  to  witness  the 
paper,  which  they  did  in  the  deceased's  presence  (neither 
having  seen  the  deceased's  name  written),  and  the 
deceased  thereupon  took  a  seal  and  put  it  on  the  wafer, 
saying :  ''  I  deliver  this  as  my  act  and  deed,''  it  was  held 
that  the  signature  was  not  sufficiently  acknowledged,  (a) 

Where  a  paper  is  produced  to  witnesses  and  they  are  Sigpature  not 
asked  to  witness  it  as  a  will,  but  they  do  not  see  the  wltneBses. 
testator's  signature,  the  Court  may,  independently  of 
any  positire  evidence,  investigate  the  circumstances  of 
the  case,  and  may  form  its  own  opinion  from  those  circum- 
stances, and  fi^m  the  appearance  of  the  document  itself, 
whether  the  name  of  the  testator  was  or  was  not  upon 
it  at  the  time  of  the  attestation ;  and  if  it  arrives  at  the 
conclusion  that  it  was  there  at  the  time,  the  execution  is 
good.(ft) 

In  OwUlim  v.  OunlUmy{c)  Creswell,  J.  0.,  held,  that  if 
a  testator  produces  a  paper,  and  gives  the  witnesses  to 
nnderstand  that  it  is  his  will  and  gets  them  to  sign  their 
names,  that  amounts  to  an  acknowledgment  of  his  signa- 
ture, if  the  Court  is  satisfied  that  the  signature  was  on 
the  will  at  the  time.(€l) 

In  Beckett  v.  Howe,  (e)  Lord  Penzance  held,  that  where 
a  testator  produced  a  paper  so  folded  that  no  writing  on 

(a)  Be  Swnmen,  7  No.  Gas.  P.  &  M.  31. 
562  ;  U  Jar.  791 ;  2  Bob.  295.  {d)  See  also  Be  Ashion,  5  No. 

(h)  Be  Hiichvdle,  L.  B.  1  P.  Gas.  548 ;  Oooper  v.  Bockett,  4 

&  D.  378,  per  Lord  Penzance;  Moo.    P.    G.    419;    lAoyd    v. 

and  lee  Be  Pea/mj  L.  B.  1  P.  Boherts,  12  Moo.  P.  G.  158. 
D.  70.  (e)  L.  B.  2  P.  &  D.  1. 

(c)  3  Sw.  A  Tr.  200 ;  29  L.  J. 
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Chap.  VIII.  it  was  Visible^  and  informed  the  witnesses  that  in  conse- 
quence of  his  wife^s  death  it  was  necessary  to  make  a 
change  in  his  a&irs,  and  asked  them  to  sign  their  names 
to  it^  which  they  did^  and  the  testator  did  not  sign  in 
their  presence  nor  did  they  see  his  signature ;  there  had 
been  a  sufiScient  acknowledgment. 

It  is  not  necessary^  in  order  that  there  may  be  a  yalid 
acknowledgment,  that  the  testator  should  say  anything 
to  the  witnesses ;  but  acknowledgment  may  be  infeired 
from  the  testator^s  act.  (a) 

Where  there  is  no  evidence  at  all  on  the  question 
whether  anything  had  been  written  before  the  signature 
of  the  testator^  the  Court  can  make  no  presumption.(6) 

In  Pearson  v.  Pear8<m{c)  the  deceased  having  called 
in  A,  who  was  an  illiterate  man^  to  his  room^  asked  him 
to  make  his  mark  to  a  paper,  which  he  did.  A,  at  the 
deceased^s  desire,  then  fetched  his  wife,  who  was  hiring 
in  the  house,  and  she  also,  at  the  deceased's  request, 
placed  her  mark  on  the  same  paper.  There  was  no  eyi- 
dence  that  the  signature  of  the  deceased  was  on  the  will 
at  the  time  these  marks  were  made,  nor  did  the  deceased 
in  any  way  explain  to  the  witnesses  the  nature  of  the 
document  they  signed.  It  was  held  that  the  execution 
was  invalid. 

Where  there  is  no  formal  attestation  clause  to  a  testa- 
mentary paper,  and  no  affirmative  evidence  that  at  the 
time  of  execution  the  deceased's  name  was  on  the  paper, 
the  mere  production  of  it  to  witnesses  with  a  request  that 
they  will  sign  it  as  a  paper,  is  not  in  itself  sufficient  to 

(a)  Inglesant  y.  IngUiant,  L.  P.  &  M.  177 ;  Be  Swinford,  L« 
R.  3  P.  &  D.  172.  R.  1  P.  A  D.  630. 

(b)  Be  Hammond,  3  Sw.  &  (e)  L.  B.  2  P.  &  D.  451 
Tr.  90 ;  £6  Peanotu,  33  L.  J. 
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jastify  the  Court  in  drawing  the  inference  that  it  was    Chap.  Vlii. 
already  signed  by  the  deceased,  (a) 

It  is  not  necessary  that  the  witnesses  should  know  Whether 
that  the  document  is  a  will  so  long  as  they  see  or  might  doimment  need 
lave  seen  the  signature.  (6)    In  Willis  y.  Lowe,  (c)  Sir  H.  ^^6^^° 
J.  Fust  seems  to  have  thought  that  the  witnesses  ought 
to  know  the  nature  of  the  document  they  attest^  but  the 
point  was  not  actually  decided.     If^  however^  the  ¥rit- 
nesses  do  not  see  the  testator's  signature^  they  must  be 
informed  of  the  nature  of  the  document,  {d) 

A  testator  though  able  to  speak  may  acknowledge  his  Acknowiedg- 
signatare  by  gestores  onl7.(«)  ^^^. 

The  will  must  be  signed  by  the  testator  before  the  ¥rit-  >yiii  must  be 
nesses  attest ;  an  acknowledgment  after  the  attestation  ^ttaitation?^ 
is  insufficient.  (/)  Where  a  will  was  signed  by  the  testator 
after  the  witnesses  had  subscribed,  and  they  subsequently 
placed  seals  opposite  their  names^  it  was  held  that  the 
will  was  not  properly  attested.(9) 

A  testator  may  acknowledge   a  signature  made  by 
another  person  for  him.  {h) 

A  will  can  be  sufficiently  attested,  both  under  the  Attestation  by 

witness's 
mark. 

(a)  Fitcher  ▼.  Pophamy  L.  B.  2  Bob.  837 ;  Be  Jonei,  Deane,  3. 
3  P.  &  D.  246.  (/)  Be  Olding,  2  Cart  865 ; 

{I)  Qcue  T.  Qaze,  3  Gurfc.  Pennant  v.  King$eote,  3  Curt. 

451 ;    Keigtoin   v.   Eeiffwint   3  643 ;  Oooper  y.  Socket,  3  Curt. 

Cart  607 ;  7  Jar.  840;  FcMdds  648  ;  4  Moo.  P.  C.  419 ;  OharU 

T.  Jackion,  6  No.  Gas.  sapp.  i.  ton  v.  Hindmargh,  1  Sw.  &  Tr. 

(c)  5  No.  Cas.  432.  433 ;  5  Jar.  (N.  S.)  581 ;  28  L. 

(<2)  Heft  ▼.  Oenge,  3  Cart  J.  P.   &  M.  132;    affd.  nom. 

172  ;  Pearson  y.  Pecunony  L.  B.  Hindmareh  y.  OhcvrUon,  8  H. 

2  P.  &  D.  454 ;  Fischer  y.  Pop-  L.  160;  JBe  Hoshins,  1  N.  B. 

homy  L.  B.  3  P.  &  D.  249.  569. 

(«)  Parker  y.  Parker,  Milw.  (g)  Be  Byrd,  3  Cart.  117. 

Tr.  Eoc.  Bep.  545  ;  Be  Davies,  (A)  Be  Begwn,  1  Cart.  908. 
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Initials. 


Chap.  VIII.  Statute  of  Frauds  and  the  Wills  Act^  by  a  mark^(a)  al- 
thougli  the  witness  can  write  (b)  and  although  a  wrong 
surname  has  been  written  opposite  the  mark^(<;)  or  by 
initials,  {d)  But  where  a  testatrix^  having  duly  executed 
her  will^  and  having  subsequently  made  certain  alteia- 
tions  and  interlineations  in  it^  went  over  her  signature 
with  a  dry  pen^  in  the  presence  of  the  witnesses^  who 
placed  their  initials  in  the  margin  opposite  to  and 
against  the  alterations,  not  otherwise  subscribing  tiie 
will,  it  was  held  that  the  re-execution  was  not  duly 
attested.(e) 

One  witness  cannot  subscribe  the  name  of  another 
even  though  the  Mritness  cannot  write,(/)  for  he  might 
have  made  his  mark,  and  a  desire  that  another  shall 
sign  for  him  cannot  be  construed  as  a  subscription  by 
him.(5f) 

It  is  sufficient  if  the  witness  writes  a  wrong  name  by 
mistake,  as  then  it  is  considered  as  his  mark.(fc)  So 
where  a  witness  subscribed  '' servant  to  Mr.  Sperhng'' 
without  any  name,  he  having  been  told  to  sign  as  servant 
to  Mr.  Sperling,  it  was  held  that  there  was  a  sufficient 
attestation  and  subscription,  (t)  The  reason  of  this 
decision  was  that  the  witness  intended  to  identify  himself 


One  witness 
cannot  sub- 
scribe other's 
name. 


Wrong  name. 


(a)  Harriion  v.  Harrisont  8 
Vea  185;  citing  Owmey  v. 
Corbet,  1710;  Addy  v.  Qrix,  8 
Ves.  604 

(h)  Be  Amiu,  2  Bob.  116 ; 
7  No.  Gas.  274. 

(e)  Be  Aghmore,  3  Cart  756. 

(d)  Be  OhrieHan,  2  Bob.  110 ; 
7  No.  Gas.  265. 

(e)  Be  MarHny  6  Na  Gas. 
694 ;  1  Bob.  712.     This  case  is 


doubted  by  Mr.  Jarman  in  his 
work  on  Wills,  p.  77,  3rd  eA 

(/)  Be  White,  2  No.  Gas.  461; 
7  Jur.  1045. 

(g)  Be  Oope,  2  Bob.  335;  see 
also  Be  Mead,  1  No.  Gas.  456. 

(h)  Be  OUioer,  2  Spinks,  57, 
and  see  ante  p.  307. 

(«)  Be  Sperling,  3  Sw.  &  Tr. 
272. 
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as  the  person  attesting.  If^  however^  the  act  done  by  Chap.  viii. 
the  witness  is  not  done  with  snch  intention  the  attes-  *^^ 
tation  will  not  be  sufficient,  (a)  Bat  if  the  witness 
writes  the  name  of  another  person^  not  intending  by  the 
name  sabscribed  to  represent  his  own  signature,  but  that 
it  shall  appear  that  some  other  person  subscribed,  the 
attestation  is  invalid,  (b) 

Where  the  witness  is  unable  to  write,  his  hand  may  be  Guiding  hand, 
guided  by  another  person,  who  may  be  one  of  the  wit- 
nesses, (e) 

But  where  the  witness  can  write  it  appears  not  to  be 
sufficient  for  him  to  hold  the  top  of  the  pen  while  his 
name  is  being  written.  (c2) 

There  seems  to  be  no  distinction  between  the  words  WitnesB  can- 

not  acknow- 

"sign  ^'  and  ''  subscribe,"  (e)  and  therefore,  any  act  which  ledge  signa- 
would  be  a  good  signature  by  a  testator  would  also  be  a 
good  signature  by  a  witness.  The  statute,  however, 
provides  that  the  testator's  signature  shall  be  ''  attested 
and  subscribed  in  the  presence  of  the  said  devisor,^'  and 
therefore,  although  a  testiator  may  acknowledge  his  signa- 
ture, a  witness  may  not  acknowledge  his  subscription.  (/) 
Thus  it  is  not  sufficient  for  a  witness  to  place  his  seal 
opposite  to  his  name,  {g) 
The  statute  requires  an  act  to  be  done  by  the  vritness  Mast  be  an 

act  appnrent 
on  the  paoer. 
(a)  Be  Maddoek,  L.  B.  3  P.  (d)  Be  Kilcher,  6   No.  Cas.  ^  ^ 

&  D.  169.  15,  ged,  qu. 

(Jb)  Pryor  v.  Pryor,  29  L.  J.  (c)  See  1  Jarm.  on  Wills,  3 

P.  A  M.  114.  ed.  77. 

(c)  Harriton  v.  Elvin,  3  Q.  (/)  ^  Mead,  1  No.  Caa.  456 ; 

B.  117;    2  G.  &  D.   769;   Be  Moore  v.  King,  3  Cart.  243;  2 

Fi^h,  1  Sw.  A  Tr.  8 ;  27  L.  J.  No.  Caa.  45  ;  7  Jar.  205 ;  Case" 

P.  &  M.  6 ;  4  Jur.  (N.  S.)  288 ;  meni  v.  Fulton,  5  Moo.  P.  C. 

Lewis  Y.   Lewie,  2  Sw.  &  Tr.  130. 

153.  (g)  Be  Byrd,  3  Curt.  117. 
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Chap.  VIII.  that  shall  be  apparent  on  the  face  of  the  paper^  and 
therefore  it  is  not  sufficient  for  an  attesting  witness  on  a 
re-execntion  of  a  will  to  trace  over  his  previous  signature 
with  a  dry  pen^  for  that  merely  amounts  to  an  acknow- 
ledgment of  the  8ignatnre.(a)  Where  an  attesting 
witness  to  a  will  duly  executed^  attested  and  subscribed 
a  second  execution  of  the  will  by  adding  the  word 
'^  Bristol^'  (the  name  of  the  city)  at  the  end  of  his  name 
and  address  written  on  the  former  execution^  but  did  not 
otherwise  subscribe  on  the  second  execution^  it  was  held 
that  the  latter  attestation  and  subscription  by  the  wit- 
ness were  not  sufficient.(&)  So  where  an  attesting 
witness  on  a  re-execution  added  a  cross  to  one  of  the 
initial  letters  to  his  name^  which  he  had  omitted  on  the 
previous  execution^  and  also  added  the  date^  supposing 
that  adding  the  date  was  equal  to  a  repetition  of  his 
signature;  it  was  held  on  the  authority  of  the  previooa 
case  that  there  had  not  been  a  sufficient  attestation,  (c) 
Where  wit-  Neither  the   Statute   of  Frauds  nor  the  Wills  Act 

^veTmaybe     Specifies  whcrc  the  attesting  wituessoB  are  to  sign.  In  Lea 
placed.  ^^  IAbb{d)  it  was  said  that  if  a  will  is  written  on  three 

several  sheets  of  paper  not  tacked  together,  and  sub- 
scribed by  three  witnesses  severally,  viz.,  one  name  to 
each  sheet,  this  is  a  good  will  within  the  statute,  and  to 
this  Dolben,  J.,  agreed.  Where  the  witnesses,  instead  of 
signing  their  names  near  to  that  of  the  testator  on  the 
first  side  of  a  sheet  of  paper  where  the  will  ended,  and 

(a)  Flayne  v.  Scriven,  1  Bob.  581 ;   28  L.  J.  P.  &  M.  132 ; 

772 ;  7  No.  Gas.  122 ;  Be  Gun-  affd.  nom.  Hindmanh  v.  Charl" 

mngham^  I  Searle  &  S.  132  ;  4  ton,  8  H.  L.  160 ;  see  further, 

Sw.  &  Tr.  194.  OfiBUhB  v.  Qriffiih$,  L.  B.  2  P. 

(h)  Be  Trevcmion, 2  nob,  311  &D.300;  BeEyn(m,L,KSV. 

(c)  OhcwUon  v.  Hindmarsh,  I  &  D.  92;  fie  Maddock,  ih.  169. 
Sw.  &  Tr.  433  ;  6  Jur.  (N.  S.)  (d)  Garth.  37. 
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where  there  was  ample  space  for  their  signatures^  eigned    Crap.  viii. 

under  an  endorsement  on  the  fourth  page^  such  attesta- 

tion  was  held  to  be  good.(a)     So  where  a  will  was 

written  on  three  sides  of  a  sheet  of  paper^  on  the  last 

was  an  attesting  clause  subscribed  by  two  witnesses^  and 

the  signature  of  the  testator^  and  on  the  second  page 

was  written  the  name  of  a  fourth  person,  but  there  was 

nothing  to  show  in  what  capacity  he  signed  the  will,  it 

was  held  that  the  will  was  duly  atteBted.(&) 

But  if  any  part  of  the  will  follows  the  signature  of  the  Part  of  will 
witnesses,  it  must  be  proved  that  it  was  written  before  s^^atare  of 
the  execution,  (c)      Where  a  will  was  signed  by  the  ^**°®"' 
testator,  and  by  the  witnesses,  in  the  margin  of  the  first 
four  sheets,  but  in  the  fifth  and  last  sheet  the  signature 
of  the  testator  alone  appeared,  it  was  held  that  the  wit- 
nesses had  not  subscribed  the  will.(e2)     Again,  where 
the  testatrix    signed   her  name    to   two  testamentary 
instruments  respectively  written  on  the  same  sheet  of 
paper,  and  the  witnesses  subscribed  their  names  at  the 
end  of  the  first  in  order  alone,  it  was  held  that  they 
attested  the  first  only,  and  probate  of  the  second  was 
refused,  (c) 

No  particular  form  of  words  is  essential  to  constitute  Attestation, 
an  attestation  under  the  Statute  of  Frauds,(/)  and  by 
the  Wills  Act{g)  attestation  is  expressly  dispensed  with. 
Nor  is  it  necessary  that  the   attestation  clause  should 
state  that  the  witnesses  subscribed  their  names  in  the 

(a)  Be  Ohamney,  1  Bob.  737 ;  Deane,  7 ;   and  see  Phippt  v. 

7  No.   Gas.  70  ;   and  see  &  Hale,  L.  B.  3  P.  &  D.  166. 

DavU,  3  Curt,  748.  (e)  Be  Taylor,  2  Bob.  411. 

(5)  Boherte  v.  PhiUvpe,  4  E.  (/)  1  Jarm.  on  Wills,  3rd  ed. 

A  B.  450;  24  L.  J.  Q.  B.  171  79. 

(c)  Be  Jones,  1  No.  Gas.  396.  (g)  I  Vict.  e.  26,  s.  9. 

(d)  Bwen    V.    FrankUn,    1 
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Chap.  VIII.    presence  of  the  testator^  ihongli  the  fact  that  the  will  was 
so  subscribed  most  be  proved  if  it  is  questioned,  (a)       , 
Execjution  and       By  the  Wills  Act(6)  it  is  provided,  "That  no  will 
wills  made        shall  be  Valid  unless  it  shall  be  in  writing,  and  executed 
Kinoe  ^  manner  hereinafter  mentioned;    (that  is  to  say,)  it 

shall  be  signed  at  the  foot  or  end  thereof  by  the  testator, 
or  by  some  other  person  in  his  presence,  and  by  his  direc- 
tion, and  such  signature  shall  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  necessary/' 

The  provision  in  the  above  enactment  that  the  will 
shall  be  signed  at  the  foot  or  end  was  inserted  with  the 
object  of  preventing  the  operation  of  the  rule  already 
noticed,  (c)  which  allowed  the  signature  to  be  at  the 
commencement  of  the  will.  The  Court,  however,  de- 
cided that  a  will  was  not  properly  signed  if  there  was 
any  space  left  between  the  last  line  of  the  will  and  the 
signature  of  the  testator.  ((2)  The  result  of  these  de- 
cisions was  to  invalidate  a  great  number  of  wills,  and  it 
was  accordingly  provided  by  the  15  &  16  Vict.  c.  24, 
that,  '^  Whereas  by  an  act  passed  in  the  first  year  of  the 
reign  of  Her  Majesty  Queen  Victoria,  intituled  '  An  Act 
jQ^r  the  amendment  of  the  laws  with  respect  to  wills,'  it  is 
enacted  that  no  will  shall  be  yalid  unless  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some 

(a)  Hand»  v.  James,  Comyn,  Hitch  v.  WeUs,  10  Bear.  84. 
631 ;  Croft  V.  Pawleti,  8  Vin.  (h)  1  Vict,  a  26,  s.  9. 

Ab.  128,  pi.  4;    2   Sir.  1109;  (c) -info,  p.  310. 

Brice  V.  Smitli,  Willes,  1 ;  Ban^  (d)  See  Sugd.  R  P.  Statute?, 

dife  V.  Parkym,  6  Dow.  202 ;  2nd  ed.  334. 
Doe  V.  Davie$,  9  Q.   B.    648; 
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other  person  in  his  presence  and  l)y  his  direction ;  every  Crap.  VIII. 
will  shall^  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator^  or  of  the  person  signing  for 
Bim  as  aforesaid,  be  deemed  to  be  valid  within  the  said 
enactment  as  explained  by  this  act,  if  the  signature  shall 
be  80  placed  at,  or  after,  or  following,  or  under,  or  beside, 
or  opposite  to  the  end  of  the  will,  that  it  shall  be  appa- 
rent on  the  bee  of  the  will  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed 
as  his  will,  and  that  no  such  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause  or  of  the  clause  of 
attestation,  or  shall  follow  or  be  after  or  under  the  clause 
of  attestation,  either  with  or  without  a  blank  space  inter- 
vening, or  shall  follow  or  be  after,  or  under,  or  beside  the  ,. 
names,  or  one  of  the  names,  of  the  subscribing  witnesses, 
or  by  the  circumstance  that  the  signature  shall  be  on  a 
side  or  page,  or  other^  portion  of  the  paper  or  papers 
containing  the  will,  whereon  no  clause,  or  paragraph,  or 
disposing  part  of  the  will  shall  be  written  above  the 
signature,  or  by  the  circumstance  that  there  shall  appear 
to  be  sufficient  space  on  or  at  the  bottom  of  the  preced- 
ing side  or  page,  or  other  portion  of  the  same  paper  on 
which  the  will  is  written,  to  contain  the  signature ;  and 
the  enumeration  of  the  above  circumstances  shall  not  re- 
strict the  generality  of  the  above  enactment ;  but  no 
signature  under  the  said  act  or  this  act  shall  be  operar 
tive  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it,  nor  shall  it  give  effect 


bt.« 


*m^  


2-r  -r*  *t-r3ir.  *e^=3^  f  :=^  »=  s  ^mms  ^rcridBd  Uist 


< 


'"'^^-'^•'if    I£ 


or 
by  a 
of  die  de- 
duct 
oourts, 


jrZy  or  die  right 
i  &>  be  in  some  other 
5  -'-^^TT^  mder  the 
f^rcLon  in  conaeqnenco 


c-^^ 


la&sKnn  *&  '»^  i«sr»  1^  wil.  z£  Z2si  iscomtd  vns  written  on  one  side 

cf  &iCi«iK  ic  pirrr^-^T^  az>i  cr  tiie  right-hand  comer  of 
tie  Ic-n*:^  ix  !»  pgr-i— -fBT  vns  pasted  a  piece  of  paper 
wri£.  a  ssa=T>  frrTressedy  the  paper  covering  rather  more 
than  L^  ire  treadih  of  the  parchment,  but  there  would 
hare  been  rc<:-*n  at  the  left-hand  coiner  of  the  bottom  of 
the  parchment  for  the  names  of  the  testator  and  attestiiig 
witnesses,  which  were  in  bci  written  on  the  paper  pasted 
on,  Cresswdl,  J.  O.,  after  acRne  hesitation,  granted  pro- 
bate, considering  that  the  signatare  most  be  accepted  as 
a  signature  made  on  a  part  of  the  will  with  intention  of 
giving  effect  to  the  will,  (a) 

Where  a  codicQ  written  on  half  a  sheet  of  paper 

(a)  Be  Qamden,  2  Sw.  &  Tr.     2  Sw.  A  Tr.  12 ;  Cook  v.  Lam- 
363 ;  and  see  TtoU  r.  Shidmore,      heri,  3  Sw.  &  Tr.  46. 
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occupied  bo  mncli  space  as  not  to  leaye  room  for  the  signa-  Cuap.  VIIL 
tnrea  of  the  testator  and  of  the  vritnesses  in  the  ordinary 
fonn^  and  beneath  it  were  the  signatures  of  the  two  wit- 
nesses^ and  on  the  right-hand  side  of  the  paper  in  a  blank 
space  between  its  edge  and  the  codicil  the  signature  of 
the  testator  was  written  at  right-angles  to  the  codicil^  it 
was  held  that  the  codicil  was  duly  signed.(a) 

Signature  among  words  of  Testimonium  Clause. 

Notwithstanding  the  provisions  of  the  statute  as  to  the  Testimomiun 
signature  being  placed  among  the  words  of  the  testi- 
monium clause  or  of  the  clause  of  attestation,  questions 
may  still  arise  as  to  the  sufficiency  of  the  signature.  The 
question  in  each  case  is,  whether  the  testator  intended 
when  he  wrote  his  name  to  execute  his  will  or  not. 
Where  the  testator  read  over  an  attestation  clause  con- 
taining his  name,  written  by  himself  in  the  presence  of 
two  witnesses,  who  subscribed  their  names,  and  the 
testator  then  on  the  opposite  page  of  the  paper  wrote 
some  words,  beneath  which  he  added,  '' Attestation, 
John  Walker,  testator,''  and  the  names  of  two  executors ; 
it  was  held  that  he  intended  to  give  effect  to  his  will  by 
the  signature  of  his  name  in  the  attestation  clause.(&) 

Where  the  testator  produced  to  three  witnesses  his 


(a)  Be  Jones,  4  Sw.  &  Tr.  1; 
34  L.  J.  P.  &  M.  41;  and  see  Be 
FoweO,  4  Sw.  &  Tr.  34 ;  £e 
Wright,  4  Sw.  A  Tr.  35 ;  34  L. 
J.  P.  &  M.  104;  Be  Woodley,  3 
Sw.  &  Tr.  429 ;  Be  WUUame, 
L.  R  1  P.  &  D.  4 ;  £6  Ooomha, 
♦6.302. 

(h)  Be  WaXker,  2  Sw.  &  Tr. 
3o4;  and  see  Smith  v.  Smith, 


L.  B.  1  P.  &  D.  143 ;  JBe  CoMe^ 
more,  L.  B.  1  P.  A  D.  653;  Be 
Ohaplyn,  4i  No.  Gas.  469;  Be 
Davis,  ib,  522;  Be  Aihins,  ih. 
564;  Be  Woodington,  2  Curt. 
324  ;  Be  Qunmng,  1  Bob.  456 ; 
5  No.  Gas.  75 ;  Be  Bashett,  6 
No.  Gas.  597 ;  Be  McOallum,  7 
No.  Gas.  125;  Be  Batten,  ih.  288; 
Be  Torre,  7  Jur.  (N.  S.)  494. 
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Chap.  VIII.  holograph  will  contained  in  one  page^  with  his  signature 
in  the  testimonimn  claase  in  these  words^  ''in  witness 
whereof  I^  Richard  Dinmore^  have  set  mj  hand  and  seal/' 
&c.f  and  the  testator  acknowledged  the  paper  ''to  be  Ids 
last  wiU^''  but  his  signature  "  was  not  more  particularly 
referred  to/'  and  there  was  no  sealj  it  was  held  that  the 
will  was  duly  executed.(a) 


Disposition 
foUowinjr 
clause  of 
attestetioi}. 


DisposiUon  following  Clause  of  Attestation. 

Where  the  will  of  the  deceased  had  an  imperfect 
attestation  clause^  and  the  name  of  the  deceased  appeared 
written  beneath  the  signatures  of  the  attesting  witnesses, 
who  were  both  dead^  and  no  evidence  could  be  given  as 
to  the  order  in  which  the  signatures  were  made,  tbe 
Court,  nevertheless,  decreed  probate  of  the  will.  (6) 
Where  the  last  sentence  of  the  testator's  will,  written  hj 
himself,  concluded  with  his  name,  and  immediately  below 
this  appeared  the  names  of  the  attesting  witnesses,  both 
of  whom  were  dead,  the  will  was  admitted  to  probate, 
Cresswell,  J.  O.,  being  of  opinion  that  the  testator  in- 
tended his  name  as  it  appeared  to  be  his  signature,  (c) 

Where  the  will  of  an  English  lady  drawn  up  by  a 
notary  in  France  was  signed  by  her,  not  at  the  end  of 
the  will  itself,  but  at  the  end  of  a  notarial  minute  which 
immediately  followed  the  will,  detailing  the  circumstances 
and  facts  under  which  the  will  was  made,  it  was  held 
that  the  will  was  sufficiently  signed,  (d)     And  where  the 


(a)  Be  Dinmore,  2  Bob.  641 ; 
as  to  the  meaning  of  ^*  among 
the  words  of  the  testimoniam 
olause,**  see  Be  Mann,  28  L.  J. 
P.  &  M.  19. 

(6)  Be  Puddlephat,  L.  R  2  P. 
&  D.  97 ;  and  see  Be  Hereford, 


L.  Ew  3  P.  A  D.  211. 

(e)  TroH  v.  SIMmoTe,  2  Sw. 
&  Tr.  12 ;  see  also  Be  Bfov!%, 
16  Jar.  602. 

((2)  Fcufe  y.  Donevan^  Deane, 
278 ;  3  Jur.  (N.  S.)  220. 
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testator's  signature  was  written  partly  across  the  last    Chap.  viil. 
line  but  one  of  the  will^  and  entirely  above  the  last  line^ 
with  the  exception  of  one  letter  which  touched  the  last 
line^  it  was  held  that  the  will  was  properly  signed,  (a) 

Disposition  or  direction  underneath  or  foUovring 

Signature. 
Where  from  the  obvious  sequence  and  sense  of  the  Duposition 

written  under 

context  it  appears  to  the  satisfaction  of  the  Court  that  signature, 
the  signature  of  the  deceased  really  follows  the  dispositive 
part  of  a  testamentary  instrument  though  it  may  occupy 
a  place  on  the  paper  literally  above  the  dispositive  parts* 
or  part  thereof^  such  testamentary  instrument  will  be  en- 
titled to  probate.  (6)  Thus^  where  in  a  testamentary 
paper^  executed  by  the  deceased^  the  last  sentence  com- 
menced immediately  above  the  sigptiature  of  the  deceased^ 
and  was  continued  in  three  short  lines  to  the  left  of  it^ 
the  two  last  lines  being  somewhat  below  the  signature^ 
and  the  sentence  was  written  before  the  deceased  signed 
his  name ;  it  was  held  that  the  execution  was  valid^  and 
that  the  last  sentence  would  be  included  in  the  pro- 
bate, (e)  But  where  the  words^  ''John  Greata^  exe- 
cutor **  were  written  before  a  will  was  signed^  but  not 
above  the  signature^  it  was  held  that  they  did  not  form 
part  of  the  will.((2)  And  where  a  will  contained  a  refer- 
ence to  executors  ''hereinafter  named/'  but  did  not 
appoint  executors^  and  a  clause  appointing  executors  was 
written  immediately  underneath  the  testator's  signature ; 
it  was  held  that  the  reference  in  the  will  was  not  such  a 

(a)  Be  WoodUy,  3  Sw.  &  Tr.  (c)  Be  Aintworth,  L.  B.  2  P. 

429 ;  and  .see  Be  Arihwr,  L.  B.  &  D.  151. 

1  P.  A  D.  273.  ((J)  Be  Oreata,  2  Jur.  (N.  S.) 

(&)  Be  Kimpion,  3  Sw.  &  Tr.  1172 ;  Deane,  266. 
427 ;  Be  Peach,  1  S  w.  &  Tr.  138. 
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Chap.  VIII.  reference  to  the  clause  appointing  executors  as  a  doca- 
ment  in  existence  at  the  time  of  the  execution  as  to  in- 
corporate it^  or  to  justify  the  Court  in  receiving  parol 
evidence  that  it  was  written  before  the  will  was  signed,  (a) 

Again^  where  the  deceased  signed  his  name  on  five 
sheets  of  a  testamentary  paper^  which  consisted  of  six 
sheets^  and  the  names  of  the  attesting  witnesses  ap- 
peared on  each  of  the  five  sheets^  and  on  the  sixtii 
appeared  a  testimonium  and  attestation  clause^  and  the 
names  of  the  witnesses^  but  not  the  signature  of  the  de- 
ceased; and  the  writing  at  the  end  of  the  fifth  sheet 
broke  off  in  the  middle  of  a  sentence,  which  was  con- 
tinued on  the  sixth  sheet ;  the  Court  refused  to  grant 
probate  of  the  five  sheets  as  containing  the  last  will  and 
testament  of  the  deceased,  {b) 

Where  a  will  ended  in  the  middle  of  the  third  page  of 
a  sheet  of  foolscap  paper,  the  lower  half  of  the  }>age  being 
left  blank,  and  the  attestation  clause  and  the  signatores 
being  written  on  the  top  of  the  fourth  page,  it  was  held 
that  it  was  duly  executed.(c) 

In  some  cases,  where  a  will  has  contained  a  clause 
written  below  the  signature,  the  Court  has  granted  pro- 
bate of  the  will  without  such  clause,  (d)    Thus,  where  the 


Blank  space 

|>reoeduig 

signatare. 


Probate 
granted  with 
out  dauoe. 


(a)  Be  DaUow,  L.  B.  1  F.  & 
D.  189 ;  and  see  Be  WhUe,  30 
L.  J.  P.  &  M.  55. 

(li)  Sweetland  v.  Sweetlcmd,  4 
S  w.  &  Tr.  6 ;  and  see  Be  DiUeeSt 
L.  R.  3  P.  & D.  164;  FhippsY. 
Biddle,  ib.  166. 

(c)  Be  Hunt,  L.  B.  1  P.  &  D. 
209  ;  Be  WotUm,  L.  B.  3  P.  & 
D.  159. 

(d)  Be  HoweU,  2  Curt.  342 ; 


Be  Dcms,  3  Curt,  748 ;  Koaiiiig 
V.  Brooke,  4  Na  Cas.  253,  273 ; 
Be  Jonee,  4  Na  Cas.  532;  1 
Bob.  424;  Be  Cotton,  1  Bob. 
658;  Topham  v.  Topham,  2 
Bob.  189 ;  S.  C.  nom.  Be  Top- 
ham,  7  No.  Cas.  272 ;  Be  <Stoii- 
ley,  7  No.  Cas.  69  ;  1  JU>b.  755; 
Be  Amisi,  7  No.  Cas.  274;  2 
Bob.  116. 
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testator^  after  mgning  his  name  to  his  will  in  the  presence  Chap.  Vlll« 
of  two  witnesses^  added  a  clause  to  it^  the  writing  being 
squeezed  into  the  space  above  and  beside  the  signature, 
and  immediately  afterwards  the  witnesses  signed  their 
names,  it  was  held  that  the  testator  did  not  sign  or  ac- 
knowledge his  sigpaatnre  to  the  will  as  containing  such 
danse,  and  that  probate  should  issue  without  it.  (a) 

Where  a  testator  in  his  wiU,  which  was  written  by 
himself  on  the  first  side  of  a  half  sheet  of  paper,  gave  his 
property  to  his  wife  for  life,  and  then,  intending  to  dispose 
of  certain  fireehold  cottages  on  the  death  of  his  wife,  com- 
menced a  sentence  which  he  left  incomplete,  and  after 
the  incomplete  sentence  was  an  asterisk,  and  the  words 
''see  over/'  and  the  will,  which  covered  the  whole  of  the 
first  side,  was  executed  at  the  bottom  of  that  side,  and  at 
the  top  of  the  second  side  was  another  asterisk,  and  a  de- 
vise of  the  cottages  to  his  daughter,  written  before  the 
will  was  executed.  Lord  Penzance  considered  that  the 
words  were  an  interlineation,  and  formed  part  of  the  will, 
and  probate  was  granted  accordingly,  (b) 

The  witnesses  must  attest  in  the  presence  of  the  testa-  WitneaaeBneed 
tor,'  but  it  is  not  necessary  that  they  should  attest  in  ^e  prenenoe  of 
the  presence  of  each  other,  (c)      From  a  passage  in  ®"*^*>™'- 
the  report  of  OasemerU  v.  JPult(m{d)  it  would  appear  that 
the  Privy  Council  considered  a  joint  presence  requisite  at 
the  time  of  subscription,  but  that  dictum  has  not  been 
acted  upon.(0) 

Upon  a  re-execution   it  is  not  necessary  that  the  Re-execution. 

(a)  Be  ArihWf  L.  B.  2  P.  &  Gas.  snpp.  i. 
D.  273.  (d)  6  Moo.  P.  0.  0. 140. 

(h)  Be  Birt,  L.  B.  2  P.  &  D.  (a)  Be  Wehh,  Deane,  1,  citing 

214.  Ohodwick  V.  Falmer^  12  July, 

(c)  Fcwide  V.  Jackeon,  6  Na  1851. 
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Chap.  VUI. 


No  attestadon 
clause  lequi- 
aite. 


Sifpmture  of 
legatee  written 
under  attesta- 
tion clause. 


testator  should  sign  his  name  a  second  time ;  an  acknow- 
ledgment of  the  former  signature  is  Bufficient.(a) 

No  attestation  clause  of  any  description  whatever 
is  required  under  the  Wills  Act.  ''  The  words  of  the 
statute/'  said  Dr.  Lushington, ''  are  plain ;  its  object  b 
to  require  the  essence  of  a  due  execution^  but  to  add  aa 
little  formality  as  possible^  in  order  to  prevent  litigation. 
It  was  asked,  What  is  the  meaning  of  'shall  attest'  f  I 
feel  no  difficulty  in  answering  that  question;  'attest' 
means  the  persons  shall  be  present  and  see  what  passeSj 
and  shall,  when  required,  bear  witness  to  the  facts."  (b) 

The  absence  of  an  attestation  clause  only  makes  a 
difference  in  the  extrinsic  evidence  which  is  required  to 
prove  that  the  witnesses  have  seen  the  testator  execute 
the  will,  and  that  they  signed  it  with  the  intention  of 
attesting  it  at  his  request  and  in  his  presenoe ;  and  clear 
and  satisSekctory  proof  must  be  given  on  these  points.(c) 

Where  a  will  has  been  executed  in  the  presence  of  two 
witnesses,  and,  in  addition  to  their  signatures,  the  signa- 
ture of  a  third  person,  who  is  also  residuary  legatee, 
appears  at  the  foot  of  the  will,  the  Court  will  receiye 
evidence  to  explain  why  such  signature  was  written,  and 
if  it  be  satisfied  that  it  was  not  written  with  the  intention 
to  attest  the  signature  of  the  deceased,  it  will  order  it  to 
be  omitted  in  the  probate.((2) 


(a)  Be  Dewell,  17  Jur.  1130. 

(h)  Bryan  v.  White,  2  Bob. 
315;  14  Jar.  791;  and  see 
Bichette  v.  Loftue,  4  Y.  ft  0. 
519 ;  Freehfield  v.  Beed,  9  M.  ft 
W.  404;  BwrdeU  v.  SpiUhury, 
10  G.  ft  F.  340;  Hudeon  v. 
Father,  I  ilob.  14;  8  Jar.  788; 
Charlton  v.  Hindmareh,  1  Sw.  ft 


Tr.  439;  5  Jur.  (N.  S.)  581 ;  28 L- 
J. P.  ft M.  132;  affd.  nom.Eind- 
mareh  v.  OharUon,  8  H.  L.  160. 

(c)  Boherte  v.  PhilUpe,  4  £. 
ft  B.  457,  par  Lord  Campbell ; 
See  as  to  evidence.  Be  Diaper, 
3  N.  B.  215. 

((2)  Be  Shamum,  L.  B.  1  P. 
ft  D.  661. 
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In  some  caaes  under  the  Statute  of  Frauds  a  duly    Chap,  vill. 
attested  codicil  referring  to  an  informally  attested  or  un-  When  attesu- 

tion  of  codicil 

attested  will  was  considered  to  have  the  effect  of  re*  sppiies  to  un. 
execution,  so  as  to  render  the  will  valid,  (a) 

In  Doe  y.  Sv<m8(b)  Bayley^  B.^  said: '' If  the  codicil 
had  not  referred  to  the  will^  I  should  have  thought  that 
it  did  not  set  up  that  instrument ;  but  if  the  codicil  do 
refer  to  the  will  then  I  am  of  opinion  that  it  does  set  it 
ap.  •  .  .  The  codicil  expressly  referring  to  the  will  shows 
that  the  intention  of  the  testator  was  that  both  instru- 
ments should  be  operative/^(c) 

Before  the  Wills  Act  an  unattested  codicil  might,  as  far  Unattested 

1  _.  J     r  -J        J  codicila  when 

as  personal  property  was  concerned,  be  considered  as  incorporated 
part  of  the  will,  and  be  incorporated  in  the  will  by  a  sub-  ^ 
sequent  codicil  duly  attested,  republishing  the  will.((Z) 
By  the  ninth  section  of  the  Wills  Act,  however,  no  testa- 
mentaiy  act  shall  be  valid  unless  it  be  in  writing  and 
execated  as  the  act  directs.  Accordingly  now,  where  a 
testator  leaves  several  codicils,  of  which  some  are  duly 
attested  and  some  are  not,  a  subsequent  codicil  duly 
attested  and  ratifying  and  confirming  the  testator's  will 
and  codicils,  will  only  confirm  the  attested  codicils. 
This  was  decided  in  Oroher  v.  The  Marquis  of  Hert' 
ford,{e)  where  Dr.  Lushington,  in  delivering  the  judg- 


(a)  Bathe  v.  Lord  MngcU,  16 
Ves.  167  ;  OarUton  v.  Oriffin,  1 
Borr.  549;  Be  OJuxringhua,  3 
No.  Gas.  1. 

(fe)  1  Or.  A;  M.  42 ;  3  Tyr-  56. 

(c)  See  also  Quest  v.  WUlcuey, 
12  Moo.  2 ;  3  Bing.  614 ;  Bad^ 
bum  V.  Jervis^  3  Bear.  450; 
Burton  v.  Newhery^  L.  B,  1  Oh. 
Div.  234. 


(d)  Gordon  v.  Lord  Beay,  5 
Sim.  274;  Oroehie  v.  MacDoTMlf 
4t  Vee.  610 ;  Acuron  v.  Aaron^  3  De 
G.&S.475;  JJtt^onv.BohvM, 
1  A.  &  E.  423 ;  2  N.  A;  M.  821 ; 
BigoH  V.  WHdw,  26  Beav.  10. 

(e)  4  Moo.  P.  0.  0.,  364 ;  affg. 
Oounte$i  Ferraris  y.  Marquis 
of  Hertford,  3  Curt.  468 ;  7  Jur. 
261 ;  2  No.  Gas.  230.     These 
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Chap. VIII.    ment  of  the  Privy  Council^  said:   ''There  is  a  rale  of 
constraction^  which^  if  any  but  ihe  strict  and  primary 
sense  were  attributed  to  the  words  used  in  the  codicil, 
would  be  violated.      That  rule  appears  to  be  correctly 
expressed  in  the  work  of  the  present  Vice- Chancellor 
Wigram^(a)  as  to  the  interpretation  of  wills:  'When 
there  is  nothing  in  the  context  of  a  ¥rill  from  which 
it  is  apparent  that  the  testator  has  used  the  words  in 
which  he  has  expressed  himself  in  any  other  than  their 
strict  and  primary  sense^  and  when  his  words  so  in- 
terpreted are  sensible  with  reference  to  extrinsic  cir- 
cumstances^ it  is  an  inflexible  rule  of  construction  that 
the  words  of  the  will  shall  be  interpreted  in  their  strict 
and  primary  sense^  and  in  no  other^  although  they  may 
be  capable  of  some  popular  and  secondary  interpretation, 
and  although  the  most  conclusiye  evidence  of  intention 
to  use  them  in  such  popular  or  secondary  sense  be  ten- 
dered.'    Now  to  apply  this  doctrine  to  the  present  case. 
The  strict  and  primary  sense  of  the  word  '  codicil '  is  a 
testamentary  instrument  which  would  ^per  $e  become  valid 
immediately  on  the  death  of  the  testator ;  such  words,  so 
interpreted^  are  sensible  with  reference  to  extrinsic  cir- 
cumstances ;  for  there  are  codicils  made  prior  to  the  [last 
codicil]  duly  executed^  so  as  to  come  within  the  strict 
and  primary  sense ;  therefore^  according  to  the  rule  of 
construction  stated,  however  capable  the  words  may  be 
of  another  and  popular  interpretation,  or  however  strong 
the  intention  of  the  testator,  the  strict  and  primary  sense 
must  be  adhered  to  "(b) 

dedBions  are  applicable,  and  v.  Permy,  8  De  G.  &  S.  525; 

have  been  applied  under  the  Johnson  v.  Ball,  5  De  G.  &  S.  9L 
existing  law,  to  testamentary  (a)  "Wlgpram  on  Wills,  17. 

dispositionB  of  any  kind;  Briggt         (h)  See  also  EaiyneB  v.  HiU,  7 
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It  is  not  necessary  that  the  reference  sliotild  be  by    Chap.  viii. 
date;  a  reference  to  the  contents  is  sufficient.     Thos^  Reference msy 
where  a  codicil  specially  referred  to  beqnests  mentioned    ®  ^  contentB. 
in  the  paper  prodnced  as  the  will,  which  was  found  with 
the  codicil  loose  in  a  box  and  not  attached,  bat  there  were 
wafer  marks  on  the  two  papers,  leading  to  an  inference 
that  the  papers  had  been  annexed,  and  the  codicil  did 
not  refer  to  the  wiU  by  date,  it  was  held  that  the  paper 
produced  was  the  will  referred  to,  and  that  administration 
might  pa8s.(a) 

Where  there  is  no  attested  codicil  to  which  a  subse-  No  attested 

qnent  codicil  could  refer,  an  unattested  codicil  may  be 

admitted  to  probate  according  to  the  following  principle 

of  construction,  that  "  Where  there  is  nothing  in  the 

context  of  a  will  from  which  it  is  apparent  that  a  testator 

has  used  the  words  in  which  he  has  expressed  himself  in 

any  other  than  a  strict  and  primary  sense,  but  his  words, 

so  interpreted,  are  insensible  with  reference  to  extrinsic 

circumstances,  a  court  of  law  may  look  into  the  extrinsic 

circumstances  of  the  case,  to  see  whether  the  meaning  of 

the  words  be  sensible  in  any  popular  or  secondary  sense 

of  which,  with  reference  to  those  circumstances,  they  are 

capable/'(&)     Thus,  where  a  testator  made  a  codicil  to 

his  will  in  1845,  attested  by  one  witness,  and  on  the  day 

before  his  death  dictated  a  paper  as  ''another  codicil 

to   my   will,''   without   more    specifically   referring   to 

the   defectively  attested  instrument,  it  was  held  that 

under  the  circumstances,  and  there  being  no  other  paper 

to  which  the  testator  could  have  referred  under  the 

No. Oa8.266; IRob. 79S;BeEut'  2  Sw.  A  Tr.  8;  8  W.  B.  476. 

ion,  5  No.  Gas.  256;  Be  Fhelpi,  (a)  Be  DicJnn,  2  Bob.  298. 

6  No.  Cas.  695 ;  Be  WiUmott,  1  (&)  Wigram  on  WiUs,  4th  ed. 

Sw.  &  Tr.  36 ;  Be  Drummondf  66. 
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Chap.  VIII.    description  of  '^  a  codicil/'  both  codicils  were  entitled 

to  probate,  (a) 
Duly  executed       If  a  duly  executed  codicil  refers  to  a  will  or  codicil 

codicil  refer* 

ring  to  in-        which  IS  informal,  such  will  or  codicil  will  be  rendered 
codidi.^    ^'    Yalid.(&)     In  Alien  v.  M€kddoch{e)  the  testatrix  made  a 

will  which  was  not  duly  executed.  Afterwards  she  duly 
executed  a  codicil  which  was  headed,  "  This  is  a  codicil 
to  my  last  will  and  testament.^'  No  other  will  was 
found,  and  it  was  held  by  the  Privy  Council  {d)  that  the 
informally  executed  will  was  incorporated  with  and  made 
valid  by  the  duly-executed  codicil,  and  probate  was 
granted  to  both  papers.  Lord  Kingsdown  saying : "  The 
result  of  the  authorities  both  before  and  since  the  late 
act  appears  to  be,  that  when  there  is  a  reference  in  a 
duly-executed  testamentary  instrument  to  another  testa- 
mentary instrument  by  such  terms  as  to  make  it  capable 
of  identification,  it  is  necessarily  a  subject  for  parol  evi- 
dence, and  that  when  the  parol  evidence  su£&cientlv 
proves  that  in  the  existing  drcumstanoes  there  is  no 
doubt  as  to  the  instrument,  it  is  no  olgection  to  it  that, 
by  possibility,  circumstances  might  have  existed  in 
which  the  instrument  referred  to  could  not  have  been 
identified.^' 

The  &ct  that  all  the  documents  are  written  on  the 
same  piece  of  paper  renders  it  easier  to  prove  that  the 
testator  intended  that  they  should  be  taken  together,  but 
it  is  not  conclusive  evidence  that  such  was  his  intention^^) 

(a)  Ingoldby  v.  Ingoldby,  4     Drwnmondj  2  Sw.  &  Tr.  8. 
No.  Cas.  493.  (c)  11  Moo.  P.  C.  0. 427. 

(b)  Bs  SmUh,  2  Our.  796;  and         {d)  Affg.  S.  C.  3  Jar.  (N.  S.) 
see  Be  HwHcn,  5  No.  Gas.  598  ;     965. 

Be  Phelpf,  6  No.  Cas.  695 ;  Be  (e)  Be  SmOh,  2  Cnr.  796 : 

WUlmott,  1  Sw.  &  Tr.  36 ;  Be     Be  Terrible,  1  Sw.  &  Tr.  IP^ ; 
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Where  there  is  a  duly-attested  will^  and  an  unattested    Chap.  viii. 
codicil,  and  a  second  codicil  which  is  duly  attested,  bat  Second  codicil 
which  does  not  refer  to  the  first  codicil,  but  merely  to  to  uiwSeS 
tie  will,  the  first  codicil  will  not  be  entitled  to  probate,  (a)   ^"*  '^''''^' 

Where'a  testator  duly  executed  a  will  and' five  codicils, 
and  the  first  of  the  codicils,  dated  the  25th  of  March, 
1848,  commenced, "  This  is  the  second  codicil  to  the  will 
of  A,'^  and  ended  ''In  all  other  respects  I  confirm  my 
said  will,  sare  only  so  far  as  the  same  is  unrevoked  by 
my  first  codicil  thereto,  and  I  do  hereby  confirm  the  said 
codicil ;''  it  did  not  appear  that  the  testator  had  exe- 
cated  any  codicil  to  his  will  prior  to  this  one,  described 
as  the  second  codicil  to  his  will ;  but  his  solicitor,  after 
the  date  of  the  will,  and  before  the  date  of  this  codicil, 
forwarded  to  him  for  his  perusal  a  draft  codicil,  which, 
when  he  prepared  this  codicil,  he  erroneously  concluded 
had  been  executed,  and  therefore  described  it  as  a  second 
codicil,  and  the  draft  codicil  was,  after  the  testator's 
death,  found  tied  up  in  a  parcel  containing  the  will  and 
five  executed  codicils ;  it  was  held  that  the  draft  codicil 
was  not  sufficiently  identified  as  the  paper  intended  to  be 
referred  to  by  the  deceased  in  his  first  executed  codicil, 
and  could  not  be  admitted  to  probate,  {b) 

Where  a  will  appears  to  be  duly  executed  and  there  is  Presumption 

1   J.       j.^     i.  xj  1  xi_  .•  •        •*     ofdueexecu- 

a  complete  attestation  clause,  the  presumption  omnta  nte  tion. 
esse  ckcta  applies,  and  is  not  rebutted  by  the  defective 
memory  of  the  attesting  witnesses.     Where  the  attesta- 

Be  Warrender,  2  L.  T.  317 ;  Re  256 ;  and  see  the  judgment  of 

HtUton,   5  No.  Gas.  598 ;    Be  Jessel,  M.  E.  in  Burton  ▼.  New- 

WUmoii,  1  Sw.  &  Tr.  36.  hery,  L.  R.  1  Ch.  Div.  237. 

(a)  Be  Button,  5  No.  Gas.  (6)  Be  Allwutt,  3  Sw.  &  Tr. 

598;    Be  Phelps,   6  No.   Gas.  167;  9  Jur.  (N.  S.)  755;  8  L. 

695 ;  Be  Wtllmott,  1  Sw.  &  Tr.  T.  (N.  S.)  701. 
36 ;  Baynes  v.  BUI,  7  No.  Gas. 
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Chap.  VIII.  tion  clanso  is  incomplete  the  presamption  also  appfies^ 
~^  but  with  less  force.  Thns^  in  the  absence  of  evidence  to 
the  contrary^  due  execution  and  attestation  has  been  pre- 
sumed where  the  witnesses  were  dead^(a)  abroad^  (6)  or 
not  forthcoming,  (c)  and  where  the  witnesses,  thongh 
admitting  that  their  signatores  were  genuine,  refiosed  to 
make  an  affidavit  as  to  the  mode  of  execution,  (cl) 

Probate  has  been  granted  when  the  witnesses  deposed 
to  facts  which,  if  true,  would  show  that  the  requirements 
of  the  statute  had  not  been  complied  with,  but  circmn- 
stances  proved  that  their  recollection  could  not  be  relied 
upon.(e)  Thus,  where  the  attesting  witnesses  to  a  willj 
duly  executed  on  the  face  of  it,  did  not  recollect  haying 
seen  the  testator's  signature  to  the  will  when  they  snb- 
scribed  their  names  as  witnesses,  the  Court  held  that  it 
was  at  liberty  to  judge  firom  the  circumstances  of  the 
case  whether  it  was  probable  that  the  testator's  name 
was  on  the  will  or  not  at  the  time  of  the  attestation.(/) 

Positive  affirmance  by  the  witnesses  as  to  the  reqdre- 


(a)  Hcmdi  v.  James,  Oomyn. 
631 ;  Croft  v.  FawUtt,  8  Vin. 
Ab.  128,  pi.  4;  2  Str.  1109; 
Bwrgoyne  v.  Showier,  1  Bob.  5 ; 
TroU  V.  Trott,  29  L.  J.  P.  A  M. 
156 ;  6  Jur.  (N.  S.)  760 ;  TroU 
V.  Shidmcre,  2  Sw.  &  Tr.  12; 
Be  Frere,  8  Jur.  (N.  S.)  494. 

(h)  Be  JohMon,  2  Curt.  341 ; 
Be  Seagram^  3  No.  Cas.  437 ; 
FMel  V.  8teH,  2  L.  T.  210. 

(c)  Be  Luffvum,  5  No.  Gas. 
183;  Be  JDkkion,  6  No.  Gas. 
278. 

(d)  Be  MuBtoio,  4  No.  Gas. 
289;   Be  Beet,  34  L.  J.  F.  & 


M.56. 

(6)  Leech  V.  Bates,  6  No.  Cas. 
699;  Bwrgoyne  v.  Showier,  1 
Bob.  5 ;  Lloyd  v.  Bohertt,  12 
Moo.  P.  G.  158. 

(/)  CkoOUm  y.  OwiOm,  3 
Sw.&Tr.200;  Searle <fc  S. 26 ; 
29  L.  J.  P.  &  M.  31 ;  and  see 
Vinwiconibe  v.  Butler,  3  Sw.  & 
Tr.  580;  10  Jur.  (N.  S.)  1109: 
13  W.  B.  392 ;  Be  Huckodle,  L 
B.  1  P.  &  D.  375 ;  Wright  v. 
Bogers,  L.  B.  1  P.  A  D.  678; 
Bec^tt  V.  Hotoe^  L.  B.  2  P.  A 
D.  5 ;  bat  see  Be  Swiirford,  L. 
B.  1  P.  &  D.  630. 
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ments  of  the  statate  having  been  complied  with  is  not  Chap.  Vlli. 
neceBsary^  bat  if  the  will  appears  to  have  been  properly 
executed  the  Court  may^  on  a  consideration  of  the  sur- 
rounding drcumstances^  presume  that  it  was  in  fact 
properly  executed,  (a)  Defective  memory  alone  in  the 
witnesses  will  not  justify  the  Court  in  pronouncing 
against  a  will  on  the  &ce  of  it  duly  ezecuted.(&) 

But  the  evidence  of  illiterate  witnesses  will  be  re- 
ceived with  great  caution.(c) 

Where  two  witnesses  deposed  after  the  lapse  of  a 
year  and  a  half,  one  positively  the  other  not  positively, 
that  the  testator  had  signed  afber  they  did,  probate 
was  granted  on  the  evidence  of  another  witness  who  de- 
posed that  the  testator  signed  before  the  witnesses,  (d) 
So  probate  was  granted  where  the  witness  deposing  to  a 
due  execution  was  examined  shortly  afber  the  will  was 
made,  the  other  not  for  a  year  and  a  half  after ;  (e)  also 
where  one  witness  was  discredited.(/)  The  fact  that 
the  will  on  the  &ce  of  it  appears  to  have  been  duly 
atte6ted,(;)  or  that  the  testator  had  experience  in  the 

(a)  Blake  v.  Enighi,  3  Curt.  P.  &  D.  678. 

547 ;  Cooper  v.  BoekeHf  ib.  649 ;  (e)  Cooper  v.  Bockeit,  4  Moo. 

4  No.  Gas.  685 ;  4  Moo.  F.  0.  P.  0.  C.  419. 

419;  Keating  v.  Broohe^  4  No.  (d)  BoByUtM  v.  Sofyer^  3  No. 

Gas.  253;  Gregory  v.  QiiMn*«  Cas.  22;  Bennett  v.  8ha/rp^  1 

JProdor,  4  No.  Gas.  620;  Farmer  Jar.  (N.  S.)  456 ;  OhamJbere  v. 

V.  Brock,  Deane,  187 ;    2  Jar.  Queen'e  Broctor,  2  Gart.  433 ; 

(N.  S.)  670 ;  Bwrgoyne  v.  Show-  Young  v.  B/icharde,  2  Gart.  371. 

ler,  1  Rob.  5  ;  Be  Leaeh,  6  No.  (e)  Qove  v.  Qawen,  3  Gart. 

Gas.  92.  151. 

(h)  Thomeon  v.  HaU,  2  Bob.  (/)  Farmer  v.  Brock,  Deane, 

427 ;  16  Jar.  1144 ;  Vinmcombe  187. 

T.  BiUler,  3  Sw.  &  Tr.  580 ;  10  (g)  Gregreen  v.  WiUoughhy, 

Jar.  (N.  S.)  1109 ;  13  W.  R.  6  Jar.  (N.  S.)  590 ;  BrenMey 

392 ;  Wright  v.  Rogers,  L.  R.  1  v.  8tiU,  2  Rob.  162. 
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Cmm9.  Till,    czceusion  of  w^SaJa)  m  strong  evidence  m  frvoor  of  the 
leqiiiieMentg  of  die  if  tnte  herin^  beea  oomplied  with. 

The  Coart  kae  prenDBed  doe  esxcntion  from  llie  snr- 
roimding'  circsmsteiices  erca  wImb  the  witneaeeB  Iuito 
ooi  b^  m J  recoQectioa  es  to  the  arcimisteaees  of  the 
ezecstioii,'6)  wbeie  one  whneM  wu  dcsd  and  the  but- 
rmng  witnees  deposed  ''accovding'  to  the  best  of  his 
veeoUectioo  and  beKef,''(c)  and  where  one  witnen  nega- 
tired  doe  ezecation,  and  the  other  conld  remember 
nothmg'  of  the  matter.(^ 

If  upon  the  fiiee  of  a  will,  to  whidi  there  ia  no  attest 
tatkm  claoae,  there  ia  the  signature  of  the  testator  and 
of  the  witnesses,  the  presmnption  is  that  the  will  was  didy 
executed,  eren  though  the  witnesses  are  not  certain  as 
to  the  fiM;ts.(e)  Bnt  where  the  witnesses  positiyely 
depose  to  facts  which  proTe  that  the  will  was  not  properiy 
execated,  and  there  are  no  circnnistances  on  which  the 
Coort  can  found  a  presumption  that  the  memory  of  the 
witnesses  is  infirm  on  the  subject,  probato  wiU  not  be 
g^nted.  (/)  Thus,  where  the  two  subscribing  witnesses 
to  a  will  deposed  that  it  was  not  signed  in  their  presencei 
and  that  thej  did  not  sabscribe  in  the  presence  of  each 

(a)  Lloyd  v.  Eohertti  12  Moo.  (e)  Be  Noyes,  4  No.  Cae.  281 

P.  C.  158 ;  Blake  y.  Kmghi,  3  {d)  Shield  v.  Shield,  4  No. 

Cart.  562;   Brenehley  y.  SHU,  Gas.  647. 

2  Bob.  162.  (a)  Burgoyne  v.  Showier,  1 

(h)  Be  AUridge,  6  No.  Cae.  Bob.    5 ;    Be  Ayling,  1  Gnrt. 

597;    Foot  ▼.  Stantont  Deane,  913;   Be  Hare,  3  Curt.  54;  Be 

19;  2  Jur.   (N.  8.)  380;    Be  Thomas,  1  Sw.  A  Tr.  255 ;  28 

Holgaie,  1   S w.  ft  Tr.  261 ;  5  L.  J.   P.  ft  AL  33 ;   Biveii  t. 

Jur.  (N.  S.)  251;  29  L.  J.  P.  Ware,  30  L.  T.  175. 

ft  M.  161 ;  Qvnllim  r,  OttnlUm,  (J)  Nodmg  y.  AlUtton,  U 

Searle  ft  8.  26;  3  Sw.  ft  Tr.  Jnr.  904;  PetmarU  y.  Kmgtcott, 

200 ;  29  L.  J.  P.  ft  M.  31 ;  £«  3    Curt.     642 ;     Burgoyne    r. 

Beei,  34  L.  J.  P.  ft  M.  56.  Showier,  1  Bob.  5. 
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otiher,  it  was  held  tliat  the  will  was  not  proved  to  have  Chap.  VIII. 
been  dtQy  executed,  (a)  Nor  will  probate  be  granted  if 
the  surrounding  circumstances  are  suspicious,  (fr)  And 
the  Court  cannot  by  reason  of  a  formal  attestation  clause 
and  on  the  presumption  omnia  esse  rite  cbcta,  without  more 
pronounce  for  the  will,  (c)  So  the  presumption  will  be 
rebutted  on  proof  that  the  names  of  the  attesting  wit- 
nesses are  fictitious^  and  that  they  were  written  by  the 
testator  himself,  (d) 

In  all  the  foregoing  cases  the  will  itself  was  produced  Lost  will, 
to  the  Court,  but  where  the  will  has  been  lost  probate 
may  be  granted  on  proof  of  due  execution  of  the  will  and 
of  its  contents,  (e)  In  such  a  case  statements  by  the 
testator  are  not  admissible  to  prove  that  the  will  alleged 
to  have  been  lost  was  duly  executed.  (/) 

Both  the  Statute  of  Frauds  and  the  Wills  Act  require 
the  will  to  be  attested  in  the  presence  of  the  testator,  and 
not  only  a  bodily  but  a  mental  presence  is  necessary,  (g) 

If  a  testator  is  in  a  state  of  insensibility  when  his  will  Preaenoe  of 
is  attested,  the  will  is  not  duly  executed,  although  he  is  is.  ' 
corporally  present,  (/t)  The  mere  fact  that  the  will  is 
subscribed  by  the  witnesses  in  the  same  room  with  the  tes- 
tator does  not  necessarily  imply  it  to  be  in  the  testator's 
presence,  for  it  might  be  done  in  a  clandestine  fraudu- 
lent way,  and  then  it  woiild  not  be  a  subscribing  ih  the 
testator's  presence  merely  because  in  the  same  room,  (t) 

(a)  Beach  v.  Clarke,  7  No.  A  M.  65. 

C^.  120.  (/)  Be  Bipley,  1  S  w.  A  Tr.  68. 

(h)  Mcukenzie  v.  Yeo,  3  Cart.  (g)  Harrie  v.  IngUdew^  3  ?• 

125.  Wms.  91 ;  Hudson  v.  PorAw,  1 

(c)  Cfofl  V.  Ckofl,  4  Sw.  h  Rob.  24. 

Tr.  10 ;  34  L.  J,  P.  A  M.  44.  (A)  Mght  v.  Tries,  Doug.  241. 

(d)B«I.ee,4Jur.(N.S.)790.  (»)  Longford  v.  Eyre,  1  P. 

(e)  Be  Gardner,  29  L.  J.  P.  Wms.  740. 
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Chap.  VIII.  It  IS  fiufficient  if  the  testator  might  have  seen  the 
witnesses  sign  if  he  pleased.  This  was  decided  in  8kire$ 
y.  Ola8coek.(fl)  There  the  testator  desired  the  witoesseB 
to  go  into  another  room,  seven  yards  distant,  to  attest 
the  will.  There  was  a  broken  window  through  which  the 
testator  might  have  seen  them.  Etper  Our. :  the  statute 
required  attesting  in  his  presence,  to  prevent  obtrading 
another  wiU  in  place  of  the  true  one.  It  is  enough  if  die 
testator  might  see;  it  is  not  necessary  that  he  should 
actually  see  them  signing,  for  at  that  rate  if  a  man 
should  but  turn  his  back  or  look  off  it  would  vitiate  the 
will.  Here  the  signing  was  in  the  view  of  the  testator; 
he  might  have  seen  it,  and  that  is  enough.  So  where  the 
testator  lay  in  a  bed  in  one  room,  and  the  witnesses  went 
through  a  small  passage  into  another  room,  and  there  set 
their  names  at  a  table  in  the  middle  of  the  room,  or  op- 
posite to  the  door,  and  both  that  and  the  door  of  the  room 
where  the  testator  lay  were  open  so  that  he  might  see 
them  subscribe  their  names  if  he  would,  and  though  there 
was  no  positive  proof  that  he  did  see  them  subscribe,  it 
was  held  that  there  was  a  sufficient  subscribing  within 
the  statute.  (6) 

And  it  is  sufficient  if  the  witnesses  subscribe  their 
names  in  the  room  where  the  testator  lies  though  the 
bed  curtains  are  drawn  close,  because  if  it  is  in  bis 
power  to  see  them,  and  what  is  done,  it  shall  be  con- 
strued to  be  in  his  presence,  (e)  But  if  the  testator 
is  in  such  a  state  as  to  be  unable  to  have  drawn  aside 

(a)  2  Salk.  688.  (c)  ^Atm  v.  GIoModb^  2  Salk: 

(b)  Dewy  V.  8mUh,  8  Salk,  688 ;  Davy  v.  amiih,  3  Salk. 
395  ;  and  see  Todd  v.  WincheU  895 ;  Newton  v.  Clarh,  2  Cart. 
8ea,U.&  Malk.  12 ;  2  C.  &  P.  320. 

488. 
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the  cnrtams  if  he  wishes  to  do  so  the  will  is  not  duly    Chap.  VIII. 
atte8ted.(a) 

And  if  the  testator  can  see  the  witnesses  subscribe  it 
is  not  necessary  that  he  should  be  in  the  same  house  with 
them.  In  Oasson  v.  Dad^b)  the  testatrix  went  to  her 
attorney's  office  to  execute  her  will.  Being  asthmatical, 
and  the  office  very  hot,  she  retired  to  her  carriage  to 
execute  it,  the  witnesses  attending  her;  after  having 
seen  the  execution,  they  returned  into  the  office  to  attest 
it,  and  the  carriage  was  accidentally  put  back  to  the 
window  of  the  office,  through  which,  it  was  sworn  by  a 
person  in  the  carriage,  the  testatrix  might  see  what 
passed ;  immediately  after  the  attestation  the  witnesses 
took  the  will  to  her,  and  one  of  them  delivered  it  to  her, 
teDing  her  they  had  attested  it ;  it  was  held  that  the  will 
was  well  executed. 

But  if  the  testator  could  not  by  any  possibility  have 
seen  the  witnesses  subscribe,  the  will  is  not  properly 
attested.  Thus,  where  the  testatrix  signed  the  will  in 
the  presence  of  the  witnesses  in  her  bed-room,  and  they 
subscribed  it  in  the  hall ;  and  it  was  positively  proved 
that  it  was  not  possible  to  see  from  her  chamber  what 
they  did  at  the  table  in  the  hall,  there  being  a  passage 
and  eight  or  ten  turning  stairs  between  those  places,  it 
was  held  that  the  will  was  not  properly  attested,  (c) 

Nor  will  there  be  a  sufficient  attestation  if  it  appears 
that  the  testator  could  not  from  his  position  have  seen 

(a)  Tribe  v.   THhe^  1  Bob.  v.  Speake,  Comb.  156 ;  1  Show. 

775;  7  No.  Cas.  132;  13  Jar.  89;    Holt,  222;    and  see  Be 

793.  Neuman,lCuTt.9U;  BeEUie^ 

(5)  1  Bra 0. G.  99 ;  Dick. 586.  2  Gnrt.  395;   Be    Oohnan,   3 

(c)   EceUiton  v.  PeUyj  Gar-  Gurt.   118;    cases  under   the 

thew,  80 ;  S.  G.  nom.  EdUelon  Wilis  Act. 
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Cbaf.  viii.  the  witnesses  subsoribe^  though  by  moying  he  could  hhie 
seen  them.  Thus,  where  the  witnesses  retired  from  the 
room  where  the  testator  had  signed^  and  subscribed  their 
names  in  an  adjoining  room>  and  the  jury  found  that  from 
one  part  of  the  testator's  room  a  person  by  inclining  him- 
self forward  with  his  head  out  of  the  door  might  have 
seen  the  witnesses^  but  that  he  could  not  by  inclining 
himself  have  seen  from  the  place  where  he  was ;  it  was 
held  that  the  will  was  not  duly  attested.  Lord  Ellen- 
borough  said :  "  In  &your  of  attestation^  it  is  presumed 
that  if  the  testator  might  see  he  did  see.  But  I  am 
afraid  that  if  we  get  beyond  the  rule  which  requires  that 
the  witnesses  should  be  actually  within  the  reach  of  the 
organs  of  sight^  we  shall  be  giving  effect  to  an  attesta- 
tion out  of  the  devisor's  presence ;  as  to  which  the  role 
is^  that  where  the  devisor  cannot  by  possibility  see  tiie 
act  doings  that  is  out  of  his  presence.'' (a) 

Again^  where  a  codicil  was  signed  by  the  deceased, 
who  was  ill  in  bed  in  one  room^  and  was  attested  in  an 
opposite  room  by  two  witnesses^  who  did  not  see  the  de- 
ceased make  or  acknowledge  his  signature^  or  have  any 
conversation  with  her  respecting  it^  and  it  appeared  that 
the  deceaeedj  the  doors  of  both  rooms  being  open,  might 
by  raising  herself  in  bed  have  seen  the  witnesses  sign, 
but  there  was  no  evidence  that  she  did  do  so,  it  was 
held  that  the  execution  was  bad.  (b) 

Grenerally  speaking,  if  a  will  is  attested  in  an  adjoining 
room,  if  there  be  a  particular  part  of  the  room  in  which 
the  testator  might  have  seen  the  attestation,  or  if  there 

(a)  Doe  V.  Mwnifold,  1  M.  d;  Bob.  775  ;  7  No.  Gaa.  132 ;  13 

8el.  294 ;   and  see  Norton  v.  Jar.  793. 

BomU,    Deane,    259 ;    3    Jar.  (h)  Be  KiUich,  3  Sw.  &  Tr. 

(N.  S.)  1084;  Tribe  v.  Tribe,  1  57a 
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be  %ii  absence  of  all  evidence,  or  if  there  be  doubtful  evi-    Chap.  VIIL 

deuce  aa  to  the  particular  part  of  the  room  in  which  the 

attestation  actually  took  place,  it  is  reasonable  to  suppose 

that  it  did  take  place  where  it  ought  to  have  taken 

place,  (a)      It  is  immaterial  that  the  witnesses  have  been 

desired  to  leave  the  room  by  the  testator  in  order  not  to 

disturb  him.  (6) 

Where  the  testator  is  blind,  it  must  be  proved  that  he  Blind  tettator. 
was  in  such  a  position  when  the  witnesses  subscribed  that 
he  could  have  seen  them  if  he  had  been  able  to  see.  (c) 

A  will  may  be  made  to  take  effect  with  reference  to  Incorporation 
another  instrument,  which  is  then  said  to  be  incorporated  hi  wUh™^'^ 
in  it.(d)  Thus,  where  a  testator  devises  all  lands  which 
were  conveyed  to  him  by  certain  indentures  (describing 
them),  or  devises  to  the  uses  expressed  by  a  particular 
indenture  of  settlement,  it  is  clear  that  the  indentures  so 
referred  to  may  be  consulted  for  this  purpose,  without 
any  evasion  of  the  enactment  respecting  wills  in  the 
Statute  of  Frauds }  the  testator's  intention  being  mani- 
fested by  a  will  duly  attested,  though  in  such  a  manner 
as  to  involve  a  reference  to  a  circumstance  dehors  the 
will.  («) 

It  is  not  necessary  that  the  document  in  question  Nature  of 
should  be  in  the  handwriting  of  the  testator,  or  of  any  incorporated, 
particular  person,  or  that  it  should  be  testamentary  in 
its  character.     "Any  testamentary  instrument  properly 
attested  may  incorporate  into  it  by  reference  as  a  part  of 

(a)  WineheUea  v.  Waudiopep     No.  Cas.  250. 

3  Boss.  444 ;  and  see  Be  Trim'  (d)   MoUnew9  v.   MoUneuoB^ 

neU,  11  Jot.  (N.  S.)  248.  Cm  Jacc.  144. 

(b)  Broderick  v.  Broderick,  1  (0)  9  Jarm.  Convey,  drd  ed. 
P.  Wms.  239 ;  MacheU  v.  Tern-  61,  citing  Hdbergham  v.  Vin- 
pU,  2  Show.  288.  cent,  2  Yes.  J.  204. 

(c)  E«  Pieray,  1  Bob.  278  ;  4 
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Chap.  VIII.    the  testamentary  instrament  any  prior  writings  whether 
BQch  prior  writing  be  attested  or  not^  and  if  the  inoor- 
poration  is  made  in  such  a  manner  that  the  Court  can 
find  ont  firom  the  properly  attested  instrament  wliat  is 
the  prior  instrument  intended  to  be  referred  to,  then  the 
prior  instrument  becomes  a  part  of  the  testamentaiy  in- 
strument to  all  intents  and  purposes/' (a)     The  role  of 
evidence  upon  which  such  document  is  admitted  is,  Aftb 
if  there  is  in  a  will  a  latent  ambiguity  it  may  be  explained 
by  parol  evidence,  or  by  extrinsic  documents  when  it  is 
unambiguous ;  although  reference  is  made  to  another  in- 
strument, nothing  can  be  imported  by  way  of  reference 
into  the  will  from  that  or  any  other  extrinsic  document, 
unless  it  is  clear  and  indisputable  that  the  proposed 
document  in  all  respects  satisfies  the  description  of  the 
will,  and  that  it  can  be  none  other  than  the  very  docor 
ment    intended    by    the    testator.  (6)       In    Dillon  v. 
jErarm(c)  the  testator  referred  in  his  will  to  a  certain 
paper  in  the  handwriting  of  one  of  the  devisees,  which 
the  testator   said   he  had    put  into  the  hands  of  his 
trustees  and  executors.     They   denied    that    any  such 
paper  had  been  put  into  their  hands.    After  the  testator's 
death  a  paper  answering  to  the  description  in  the  will 
was  found  among  his  papers,  but  it  was  held  that  the 
document  could  not  be  incorporated  with  the  will,  as  the 
devisee  might  have  written  several  papers ;  and  although 
there  was  proof  that  the  paper  at  the  time  when  it  was 
written  and  signed  was  in  the  possession  of  the  testator^ 
there  was  no  proof  that  it  was  in  his  possession  at  the 
date  of  the  will.  ((2) 

(a)  Bwrtan  v.  Newhery,  L.  R      (N.  B.)  358,  per  Ld.  Broagham. 
1  Oh.  Div.  238,  per  Jessel,  M.  R.  (c)  Supra. 

(b)  DUion  y.  Harria,  4  Bligh  (d)  See  Dr.  Lushingtoa'fl  ob- 
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And  it  is  immaterial  that  the  docament  proposed  to    Chap.  Vlll. 
be  incorpoiated  is  inyalid(a)  or  voidable.(&) 

It  must  be  distinctly  proved  that  the  document  pro-  identity  of 
posed  to  be  incorporated  is  the  actual  document  referred  must  be 
to,  and  also  that  it  was  in  existence  before  the  will  was  ^^^   ' 
made.(c)     Bat  the  principle  of  AUen  ▼.  Haddock  will  not 
be  extended,  (d) 

Such  a  general  reference  is  safficient  as^  when  com- 
pared with  the  evidence  produced,  will  enable  the  Court 
to  identify  the  document,  (e)  But  incorporation  will  not 
be  allowed  when  the  identity  of  the  document  cannot  be 
proved  **  beyond  all  doubt.''  (/}  Thus,  where  the  testator 
executed  a  will  on  the  first  side  of  a  sheet  of  paper,  leav- 
ing his  property  after  his  wife's  death  to  be  divided  in 
maimer  thereinafter  named  among  his  nine  children,  and 
on  the  second  and  third  sides  of  the  sheet  there  was  a 
list  of  absolute  devises  and  bequests  to  his  children,  not 
signed  by  the  testator,  but  the  writer  of  the  will  and  of 
the  list  deposed  that  the  list  was  written  by  him  at  the 
dictation  of  the  deceased,  and  read  over  to  him  before 
the  execution  of  the  will,  but  the  attesting  witnesses  only 


servations  on  this  case  in  Shd' 
don  V.  Sheldon,  1  Bob.  87 ;  3 
No.  Cas.  255;  8  Jur.  878. 

(a)  Be  Smart,  4  No.  Gas.  39 ; 
Swete  V.  Tideley,  6  No.  Cas. 
189 ;  Be  WiOerford,  3  Curt.  77 ; 
Be  BoBonquet,  14  Jur.  964. 

(b)  Shmp  V.  Gaby,  2  D.  M. 
G.623. 

(c)  AUen  v.  Maddock,  11 
Moo.  P.  C.  427;  Be  Qrevee,  1 
Sw.  &  Tr.  260 ;  28  L.  J.  P.  A 
M.  18;  Wood  v.  GoodlaJce,  1 
No.  Gas.  144 ;  Be  WUleiford,  1 


No.  Gas.  404;  3  Gart  77; 
Swete  V.  Pideley,  6  No.  Gas. 
190;  Be  iSmor^  4 No. Gas. 38; 
Be  Waihine,  L.  B.  1  P.  &  D. 
19  ;  Be  Dallow,  ib.  189. 

(d)  Be  Orevee,  1  Sw.  &  Tr. 
250 ;  28  L.  J.  P.  &  M.  18. 

(a)  AUen  v.  Haddock,  11  Moo. 
P.  G.  G.  427 ;  Be  Grevee,  1  Sw. 
&Tr.250;  28  L.  J.  P.  & M.  la 

(/)  Smart  v.  Prt^ean,  6  Ves. 
505;  CoUierY.Langheare,l'No, 
Gas.  369 ;  Be  Edwarde,  6  No. 
Gas.  306. 
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Cbap.  YIIL 


saw  the  fini  side^  it  was  held  that  the  intrmsio  and  parol 
eyidenoe  before  the  Court  was  not  safficient  to  justify  it 
in  granting  probate  of  Uie  Hat  on  motion,  (a) 

So  where  the  deoeaaed  in  1866  ezecpted  a  will,  and  a 
few  days  afkerwarda  a  p^>ery  which  he  called ''  Directions 
to  his  execatore/'tofoim  a  part  of  hia  will  and  in  1868  he 
executed  a  firesh  will  reyoking  all  fonner  willa  and 
codidlsj  in  which  he  expreased  a  wiah  that  the  goods  and 
chattela  in  and  abont  the  rooma  he  should  occupy  at  the 
time  of  his  decease  ahonld  be  disposed  of  according  to 
the  written  directions  left  by  him  and  affixed  to  his  will, 
and  no  paper  was  found  affixed  to  his  will,  but  the  aboye- 
mentioned  codicil,  which  in  many  respects  answered  to 
the  written  directions  described  in  the  will,  was  found  in 
his  priyate  room,  it  was  held  that  it  could  not  ba  in- 
cluded in  the  probate.  (6) 

Acting  on  the  foregoing  principles,  the  Court  has  allowed 
the  will  of  another  person,  (c)  the  reyoked  will  of  another 
person,  (cQ  a  deed,  {e)  a  fonner  will  made  by  the  testator,(/) 
a  list  of  plate  written  on  the  same  sheet  as  the  ymil,{g}  and 
a  schedule  to  a  catalogue  of  books  (&)  to  be  incorporated. 


(a)  Be  Brwfii,  3  Sw.  A  Tr. 
473;  10  Jur.  (N.  S.)  593;  33 
L.  J.  P.  &  M.  124u 

(h)  Be  Om,  L.  B.  2  P.  &  D. 
6;  see  also  Dickemon  y.  fi^i- 
dolph,  11  0.  B.  (N.  S.)  341 ; 
Van  Stra/uhenzee  y.  Monk,  3 
Sw.  &  Tr.  6 ;  32  L.  J.  P.  &  M. 
21 ;  Be  Sunderland,  L.  B.  1  P. 
&  D.  198. 

(c)  Be  Darby,  4  No.  Gas.  427 ; 
10  Jur.  164. 

(d)  Be  Countess  of  Durham, 
3  Curt.  57 ;  1  No.  Gas.  365 ;  6 


Jot.  176. 

(e)  Be Dickim,  3  Cart.  60;  1 
No.  Gas.  398 ;  Be  Petrtner,  4 
No.  Gas.  479. 

(/)  Be  Dtt/,  4  No.  Gas.  474 ; 
Jorden  y.  Jorden,  2  Na  Gas. 
388 ;  but  see  £«  ainda/k,  3 
Gurt.  746. 

(g)  Be  AmK,  Deane,  181 ;  but 
see  Be  Warner,  10  W.  B.  566. 

(h)  Be  Bacon,  4  Na  Gas. 
645;  and  see  Be  Stewart,  3 
Sw.  &  Tr.  192. 
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In  Be  KeUjf,  (a)  a  letter  signed  by  the  deceased^  but  Chap.  viil. 
not  attested^  oontaizung  testamentary  directions  to  the 
persons  to  whom  it  was  addressed^  and  a  paper  regularly 
ezeonted  by  him  and  attested^  referring  to ''  the  executors 
nominated  in  his  will/'  being  the  same  persons  named  in 
the  letter  J  this  former  paper  not  having  been  produced  to 
the  witnesses  nor  annexed  to  the  letter  (though  both 
were  found  together  sealed  up  in  the  deceased's  reposi- 
tories)^ were  admitted  to  probate  as  the  will  and  codicil 
of  the  deceased. 

Where  the  deceased  executed  a  wiU  in  India  which 
was  deposited  in  a  bank  in  that  country,  and  subse- 
quently in  this  country  he  executed  a  codicil  to  his  will, 
which  contained  the  following  clause :  '^  Of  which  wiU  I, 
along  with  the  codicil  thereto,  execute  a  copy,  and  homo- 
logate and  confirm  the  same  in  all  particulars,  except  in 
80  far  as  altered  or  revoked  by  this  codicil ;"  and  at  the 
time  of  the  execution  of  the  codicil  the  deceased  pro- 
daced  a  paper  which  he  infonned  the  witnesses  was  a 
copy  of  his  will;  it  was  held  that  the  copy  so  produced 
was  incorporated  in  the  codicil.  (6) 

If  a  testator  describes  a  deed  in  his  will,  and  then  pro-  Use  of  words 
ceeds  to  ''ratify  and  confirm ''  it,  that  will  be  sufficient  co^nn."' 
to  incorporate  the  deed  with  the  will.(c) 

If  alterations  appear  in  a    document  which  is  duly  Alterations, 
referred  to  by  the  testator,  and  no  evidence  is  given  as  to 
whether  they  were  made  before  or  after  execution  of  the 
will,  they  will  be  excluded  firom  probate,  (d) 

(a)  5  No.  Gas.  510.  M.  G.  623 ;  Be  3arr%$,  L.  B.  2 

(h)  Se  Mercer,  L.  B.  2  P.  &  P.  &  D.  8a 
D.  9L  (d)  8weie  v.  Pidiley,  6  No. 

(e)    Sheldon  v.   Sheldon,   1  Gas.  189. 
Bob.  88  ;  Stwmp  v.  Gaby,  2  D. 
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Cmap.  vni.  Paiol  eridenoe  is  adminible  to  identify  the  paper 
Parol  «Tideaee  refened  to,  when  die  terms  of  reference  in  the  will  are 
J^  yJIJJJjAe  '^^  sofficiently  pieciae.(a)  In  AUen  ▼.  Maddod^)  it 
was  held  that  an  unattested  will  was  incorporated  in  a 
dnly  executed  codicil,  which  was  headed^ '^  This  is  a  codic3 
to  my  last  will  and  testament,"  no  other  will  haying  been 
fonnd.(e) 

Bat  parol  evidence  cannot  be  receiyed  of  a  testator's 
intentions  mdess  the  paper  writing  which  has  been  dnly 
execated  contains  language  distinctly  referring  to  aome 
paper  or  another.((2) 

So  if  the  will  does  not  describe  the  instrument  sought 
to  be  incorporated  as  then  existing,  parol  evidence  is  in- 
admissible to  prove  that  fiict,  and  the  instrument  will  be 
excluded  from  probate.(6) 

Where  a  testamentary  instrument  refers  to  two  memo- 
randums, and  only  one  is  found,  effect  must  be  given  to 
that  which  is  found,  for  either  the  ordinary  presumption 
must  prevail  that  the  missing  paper  was  destroyed  by  the 
testator  anufio  revocandi,  or  the  principle  must  be  appHed 
that  the  apparent  testamentary  intentions  of  a  testator 
are  not  to  be  disappointed,  merely  because  he  made  other 


Two 
meiits  refenred 
to,  bvt  only 
one  fortli- 
ooming. 


(a)  AOm^  V.  Maddodc,  11  Moa 
F.  G.  0.  427 ;  Be  Almo9im,  1 
Sw.  ATr.  506;  29  L.  J.  P.  & 
M.46. 

(e)  And  aee  Wood  v.  Qood^ 
lake,  1  Na  Gaa.  144 ;  Andenon 
V.  Andereon,  L.  B.  13  Eq.  381 ; 
Be  WOabe,  2  Sw.  &  Tr.  478; 
FcMft  Straw^bemee  v.  Monk,  3  Sw. 
ATr.  6;  32  L.J.  P.  &  M.  21. 
It  would  Boem  that  the  fore- 


going cases  have  overmled  B0 
fifo<iUf MS  1  Na  Gas.  73 ;  2  Cork 
881. 

(d)  AXlm  V.  Maddwk,  11 
Moo.  P.  G.  G.  427;  Vam8ira»^ 
hemee  r.  Monk,  3  Sw.  A  Tr.  6; 
32L.J.P.A  M.21;  BeLmks, 
34  I4.  J.  P.  ft  M.  105. 

(6)  Be  Sitnderlamd,  L.  R.  1 
P.  &  D.  198 ;  and  see  IZtf  Dal- 
low,  ib.  189. 


EXECUTION  AND  ATTESTATION  OP  WILLS.  349 


dispodtioxiB  of  his  property  which  are  anknown  by  reason    Cbap.  VIII. 
of  the  testamentary  paper  which  contained  them  not  being 
forthcoming.(a) 

Where  the  identity  of  the  paper  cannot  be  disputed.  When  paper 
and  the  will  refers  to  it  as  being  in  existence,  it  will  be  pieBumed  to 
presamed,  in  the  absence  of  evidence  to  the  contrary,  Jriuen^fore 
that  the  paper  was  written  before  the  will  was  made.  ^'^^* 
Thus,  lists  of  plate  signed  by  the  testatrix,  but  not  at- 
tested, and  written  on  the  same  sheet  of  paper  with  the 
will  which  referred  to  them  as  in  existence,  the  will  and 
schedules  being  in  the  handwriting  of  the  testatrix,  were 
admitted  to  probate,  although  no  evidence  could  be  ob- 
tained to  show  whether  the  lists  were  written  at  the  time 
ofezecutioit(&) 

The  fiict  that  the  paper  is  described  in  the  will  as  ''a 
memorandum  made  or  to  be  made,''  (c)  or  as  ''  a  list  which 
it  is  my  intention  to  annex  to  or  leave  with  this  my  will,''  (eZ) 
is  strong  evidence  for  the  presumption  that  the  paper 
was  not  then  in  existence,  (d)  In  Be  nufU,{f)  Sir  J. 
Dodson  held  that  if  the  testator  makes  a  codicil  to  his  will 
after  the  paper  sought  to  be  incorporated  is  written,  it 
may  be  incorporated,  as  the  efiSsct  of  making  a  codicil  is 
to  republish  the  will,  and  make  it  speak  firom  the  date  of 
the  codicil.  The  authorities  on  this  point  were  discussed 
by  Wilde,  J.,  in  Be  Lady  Trwro,{g)  where  his  Lordship 


(a)  Diebituon  v.  Stidolph^  11 
C.  R  (N.  8.)  34L 

(5)  Be  Aih,  Deane,  181; 
and  see  jB6  Hvnij  2  Bob.  622 ; 
Be  WiOmoH,  1  Sw.  &  Tr.  36. 

(e)  Be  Shair,  5  Na  Gaa.  57. 

(d)  Be  AtteUy  5  Na  Cas.  489; 
OUive  V.  Weale,  ^.  486. 

(e)  See   also  Be  HakewiUt 


Deane,  14  ;  2  Jar.  (N.  S.)  168 ; 
Be  Bdldwin,  5  Na  Cas.  293; 
Be  WyaUy  2  Sw.  &  Tr.  494;  Be 
Ooimtese  of  Pembroke,  Deane, 
182;  2  Jar.  (N.  S.)  526;  Be 
BiewaH,  3  Sw.  &  Tr.  192;  Be 
McUthioi,  %b.  100. 

(/)  2  Bob.  622. 

(g)  L.  B.  1  P.  &  D,  201. 
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CBAt.  VIII. 


Not  neceflsary- 
that  papers 
refeirea  to 
should  be 
included  in 
probate. 


fiaid:  ''The  Court  cannot  according  to  the  antborities 
give  greater  or  less  effect  to  a  codicil  than  this :  to  treat 
its  execution  as  if  the  testator  had  at  the  same  time  sat 
down  and  re-executed  his  will.  Looked  at  in  that  ligH 
the  following  rule  would  appear  to  be  the  consequence: 
where  the  will^  if  treated  as  executed  on  the  date  of  the 
codicil^  and  read  as  if  speaking  at  that  date^  oontama 
language  which  within  the  principle  of  AUen  y.  Mad- 
doc1c{a)  would  operate  as  an  incorporation  of  the  docu- 
ment to  which  it  refers^  testamentary  effect  may  be  given 
to  such  document.  But  when  this  is  not  the  case^  the 
mere  fact  of  unexecuted  papers  haying  been  written  or 
signed  between  the  date  of  the  will  and  that  of  the 
codicil^  win  not  suffice  to  add  such  papers  to  the  wil) 
by  force  of  republication^  or  to  make  that  testamentary 
which  would  not  haye  been  so  if  the  will  had  been  oiigi- 
nally  executed  at  the  latter  date/' 

It  does  not  follow  that  because  papers  are  incorporated 
they  must  be  included  in  the  probate.  The  law  on  Hiia 
point  was  thus  stated  by  Dr.  Lushington  in  ShMon  y. 
Sheldon :{b)  ''The  title  to  probate  depends  upon  the 
clearness  and  sufficiency  of  the  words  of  incorporation, 
the  necessity  of  taking  probate  will  depend  upon  the 
yalidity  or  inyalidity  of  the  instrument  to  be  incor- 
porated. For  instance,  if  a  man  by  will  or  codicil  simply 
ratifies  a  deed  yalid  per  se,  no  one  could  be  compelled  to 
take  probate  of  that  deed^  but  the  title  to  probate  re- 
mains the  same ;  if  he  ratifies  an  instrument  inoperatiTe 
or  inyalid  per  se  then  the  title  and  the  necessity  co-exist. 
If  a  party  refers  to  a  yalid  deed,  and  directs  that  his  pro- 
perty should  be  settled  on  similar  trusts,  then  there  is  a 
title  to  probate,  and  if  there  be  litigation  there  is  also 
(a)  11  Moo.  P.  0. 427.  (h)  1  Bob.  89. 
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neoeBfliiy ;  for  I  haye  yet  to  learn  how  a  court  of  law    Chap.  vill. 
oould  give  effect  to  Bnch  will,  nnlesa  the  instmment 
referred  to  formed  part  of  the  probate/^  (a) 

In  one  case  where  the  will  of  the  testatrix  referred  to 
the  will  of  her  husband,  which  was  of  reiy  g^reat  length, 
probate  was  permitted  to  pass  with  extracts  from  the 
husband's  will  accompanied  with  an  afBdavit  that  the  ex- 
tracts were  all  that  had  reference  to  the  wife's  will.  (6) 
Where  the  instrament  referred  to  was  a  deed  in  the 
hands  of  trustees  who  refused  to  part  with  it,  probate 
was  granted  of  the  will  alone,  (e)  The  Court  has  a  dis- 
cretionary power  as  to  whether  it  will,  or  will  not,  order 
a  document  referred  to  to  be  embodied  in  the  probate,  {d) 

Formerly  if  an  attesting  witness  to   a  will  had  any  Credibilttj  of 

,  .  witnesses. 

interest,  however  remote  or  minute,  in  the  Bub]0ct  matter 
of  the  will,  the  whole  will  was  considered  to  be  invalid.  (0) 
It  was  found  that  this  rule  led  to  great  inconvenience, 
and  accordingly  by  the  statute  25  Geo.  II.  0.  6,  it  was 
provided,(/)  that  if  any  person  should  attest  the  exe*  To  a  derisee 
cation  of  any  will  or  codicil  which  should  be  made  after  devise  wmd; 


(a)  The  last  remark  is  most 
important,  as  showing  that 
declarations  of  tmst  of  personal 
property  shoald  never,  where 
it  can  be  avoided,  be  made 
bj  reference  to  anj  other  in- 
stromtot,  bnt  always  be  con- 
tained in  the  will  itself;  other- 
wise the  instrument  referred 
to,  or  a  oopj  of  it,  must  be 
included  in  the  probate.  1 
Jarm.  on  Wills,  8rd  ed.  86 ; 
and  see  Be  Petoiner,  4  No.  Gas. 
479;  Be  Dichiru,  8  Cart.  60; 
1  No.  Gas.  398 ;  Be  Darhy,  4 


No.  Gas.  427. 

(6)  Be  Countess  of  Limerick, 
2  Bob.  313;  and  see  Be  Mar^ 
quis  of  Lansdowne,  3  Sw«  &  Tr. 
194. 

(c)  Be  BaHershee,  2  Bob. 
439  ;  ^nd  see  also  Be  Dtmdas^ 
32  L.  J.  T.  &M.166;  Be  Sih^ 
thorpe,  L.  B.  1  P.  &  D.  106. 

(d)  See  cases  referred  to  in 
the  two  preceding  notes. 

(e)  See  1  Jarm.  on  Wills, 
3rd  ed.  65,  66. 

(/)  S.  1. 
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Cbap.  VIII.  the  24th  of  June,  1752^  to  whom  any  beneficial  derise, 
legBcy,  estate,  interest,  gift,  or  appointment,  of  or  aflbci- 
ing  any  real  or  personal  estate,  other  than  and  except 
charges  on  lands,  tenements,  or  hereditaments  for  psy- 
ment  of  any  debt  or  debts,  should  be  thereby  giyen  or 
made,  mnsh  devise,  legacy,  estate,  interest,  gift,  or  appomt- 
ment  should,  so  fiur  only  as  concerned  such  person  attest* 
ing  the  execution  of  such  will  or  codicil,  or  any  person 

batadaitted  to  daiming  under  him,  be  utterly  null  and  void ;  and  sncli 

^^^^  *  person  should  be  admitted  as  a  witness  to  the  execn- 

tion  of  such  will  or  codicil  within  the  intent  of  the 
said  act,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will  or 
oodiciL 

Creditorattest^      By  the  socond  soction  of  the  same  act  it  was  provided 

iag  admitted  ft 

witneis.  that  in  case  by  any  ¥rill  or  codicil  already  made  or  there- 

after to  be  made  any  lands,  tenements,  or  hereditaments 
were  or  should  be  charged  with  any  debt  or  debts,  and 
any  creditor  whose  debt  was  so  charged  had  attested,  or 
should  attest  the  execution  of  such  will  or  codicil,  eyery 
such  creditor  notwithstanding  such  charge  should  be 
admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil,  within  the  intent  of  the  said  act. 

Under  this  act  and  the  Statute  of  Frauds,  it  was  de- 
cided that  a  trustee  or  executor  taking  no  beneficial 
interest  under  the  will  was  a  good  attesting  witness,  (a) 

Sir  W.  Grant  held  that  the  act  25  Geo.  ii.  c.  6,  ex- 
tended to  all  wills,  and  therefore  that  a  legacy  g^ven  by  a 
will  of  mere  personalty  to  a  person  who  was  a  BubscribiJig 


(a)  Anon.  1  Mod.  107;  Lowe  270;  Ph%pp$Y.Piieker, 6 HBont 

V.  JoUiffe,  1  W.  Bl.  365 ;  Good-  290 ;  2  Miar8h,20 ;  1  Mad.  144; 

titls  T.  Welford,  1  Doug.  140 ;  Oom  ▼.  Traeoy,  1  P.  Wnu.  290; 

Bettii(m  v.  BronOey,  12  East,  Crqfl  v.  Fyke,  3  P.  Wms.  180. 
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witness  was  void,  (a)  But  in  Brett  v.  Brett,  (h)  Sir  J.  Cbap.  Vlli. 
NichoU  held  that  the  statute  in  question  was  limited  in 
point  of  true  constraction  to  wills  and  codicils  of  real 
estate,  though  it  extended  in  terms  to  all  wills  and 
codicils  whatsoever,  and  that  therefore  a  legacy  to  a  sub* 
flcribing  witness  to  a  mere  will  or  codicil  of  personalty 
was  a  good  legacy,  (c)  And  the  statute  makes  void  a 
devise  to  an  attesting  witness  of  a  will  of  real  estate, 
although  there  are  three  other  attesting  witnesses  to  the 

wm.(£i) 

Where  estates  are  devised  by  will  to  which  the  devisee 
is  not  a  witness,  and  subsequently  he  witnesses  a  codicil 
ratifying  and  confirming  the  will,  his  title  to  the  property 
devised  by  the  will  is  not  affected  by  reason  of  his  being 
an  attesting  witness  to  the  codicil.  (0) 

The  law  relating  to  the  credibility  of  witnesses  is  now  Wfli  not  void 
regulated  by  the  Wills  Act.  (/)    By  the  fourteenth  section  tency  of 
of  that  act  it  is  provided  that  if  any  person  who  shall  ^  ^^^' 
attest  the  execution  of  a  will  shall  at  the  time  of  the 
execution  thereof  or  at  any  time  afberwards  be^  incom-t 
petent  to  be  admitted  a  witness  to  prove  the  execution 
thereof,  such  will  shall  not  on  that  account  be  invalid. 

The  fifteenth  section  provides  that  if  any  person  shall  Gifta  to'4n 
attest  the  execution  of  any  will,  to  whom,  or  to  whose  witness  to  b* 
wife  or  husband,  any  beneficial  devise,  leg^y,  estate, 

(a)  Lee9  v.  8ummer$gm,  17     v.  Edgar,  3  De  G.  &  Sm.  502. 

Yes.  50a  (<0  ^<>«  ^-  ^^^^f  1  ^^d.  & 

(h)  3  Add.  210 ;    1   Hagg.  Rob.  288 ;  upon  this  point  the 

58  D.  law  is  the  same    under  the 

(e)  And    see  Ernmtmuel  ▼.  Wills  Act;  Bte  Wigan r.  Bow- 

Cimgtahle,  3  Bass.  437  ;  Fotter  Icmd,  11  Hare,  157. 

V.  Bafiimrg,  3  Sim.  40 ;  Do«  v.  {e)  Denne  v.  Wood,  4  L.  J. 

Danoen,  7  East,  299 ;  Haffield  v.  (0.  S.)  57. 

Thorp,  5  B.  &  Aid.  589 ;  JiUard  (/ )  1  Vict  c.  26. 
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Crap.  VIII.  interoBti  gift^  or  appointment  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  and  direc- 
tions  for  the  payment  of  any  debt  or  debts)  shall  be 
thereby  given  or  made,  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  shall,  so  far  only  as  con- 
cerns such  perjson  attesting  the  execution  of  such  will, 
or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person  or  wife  or  husband,  be  utterly 
null  and  void,  and  such  person  so  attesting  shall  be  ad- 
mitted as  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwitli- 
standing  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  will,  (a) 

A  bequest  of  a  legacy  by  a  will  is  not  void  because  tke 
legatee  attests  a  codicil  which  gives  him  nothing,  (6)  for 
each  witness  attests  only  the  instrument  to  which  he  puts 
his  name.(c)  Nor  does  a  residuary  legatee  of  a  share 
of  a  residue  lose  his  title  by  attesting  a  codicil  which,  by 
revoking  legacies,  indirectly  benefits  him  by  increasing 
the  residue.((2) 

The  Wills  Act,(e)  further  provides  by  the  sixteenth 
section  that  in  case  by  any  will  any  real  or  personal 
estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose 
debt  is  so  charged  shall  attest  the  execution  of  such  will, 
such  creditor  notwithstanding  such  charge  shall  be  ad- 
mitted a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof. 


Creditor 
attestine  to  be 
admitted  a 
witneas. 


(a). See  Bwrton  y.  Newhery, 
L.  B.  1  Oh.  Div.  284. 

(fc)  Qumey  v.  Qwmey^  3 
Drew,  206. 

(c)  Tempett  v.  Tempett,  2  K 


&  J.  642;  affd.  7  D.  M.  a 
470. 

(<Q  Gtimey  ▼.  Guniey,  3 
Drew,  20a 

(e)  1  Victv  c.  26. 
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And  by  the  seventgenth  seotdon  of  the  same  act  it  is    CnA*.  VIll. 
prorided  that  no  person  shall,  on  aoconnt  of  hia  being  an  EiwDiar  to  b« 
execntor  of  a  iriU,  be  incompetent  to  be  admitted  a  wiuieM.  * 
witness  to  prove  the  ezecntion  of  sach  will,  or  a  witnesa 
to  prore  the  validity  or  invalidity  tfaereof.(a) 

(a)  S«e  farther  u  to  oradi.     WUls,  7th  ed.  28;  1  Jarm.  on 
bilitf  of  iritneBBM,   Hayes  A      Willa,  3rd  ed.  65. 
Jannui's    CoaciM    Forma    of 


CHAPTER  IX. 


REVOCATION  OF  WILLS. 


Crap.  IX.  j^tf^^HE  sixth  section  of  Uie  Statute  of  Frauds  pro- 
ReTooiidon  of  ffifl  Cs  ^^68  "  that  no  deviso  in  writing  of  lands, 
will  of  lands.     nn^lKl  tenements,  or  hereditaments,  nor  anydaiise 

ir*.0LT2w  thereof,  (a)  shall  at  any  time  be  revocable, 
otherwise  than  by  some  other  will  or  codicil  in  writing, 
or  other  writing  declaring  the  same,  or  by  burning,  can- 
celling, tearing,  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence,  and  by  his  directions  and 
consent;  but  all  devises  and  bequests  of  lands  and  tene- 
ments shall  remain  and  continue  in  force,  until  the  aamo 
be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator 
or  his  directions  in  manner  aforesaid,  or  unless  the  same 
be  altered  by  some  other  will  or  codicil  in  writing,  or 
other  writing  of  the  devisor  signed  in  the  presence  of 
three  or  four  witnesses  declaring  the  same ;  any  former 
law  or  usage  to  the  contrary  notwithstanding.'' 
Of  will  of  per-  And  the  twenty-second  section  provides,  "that  no 
Will  m  wntmg  concerning  any  goods  or  chattels,  or  per- 
sonal estate,  shall  be  repealed,  nor  shall  any  clause, 
devise,  or  bequest  therein,  be  altered  or  changed  by  any 

(a)  The  word  "claase"  in      effect  as  «*part;**   Swinion  t. 
this    sentence    has   the   same      BaHey^  24  W.  B.  56L 
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words,  or  will  by  word  of  month  only,  except  the  same     Chap.  IX. 
be  in  the  life  of  the  testator  committed  to  writing,  and 
after  the  writing  thereof  read  unto  the  testator,  and 
allowed  by  him,  and  proved  to  be  so  done  by  three  wit- 
nesses at  the  least/' 

The  twentieth  section  of  the  Wills  Act,  1  Yict.  c.  26,  Rerocatioii  b^ 
provides  that  "  no  will  or  codicil,  or  any  part  thereof,  underViiii^ 
sliall  be  revoked  otherwise  than  aforesaid  (that  is  to  say     ^ 
by  marriage)^  or   by  another  will  or  codicil   execated 
in  manner  hereinbefore  required,  or  by  some  writing 
declaring  an  intention  to  revoke  the  same,  and  executed 
in  the  manner  in  which  a  will  is  hereinbefore  required 
to  be  executed." 

Under  this  section  a  distinction  has  been  drawn  be-  DiBtmction 
tween  a  "  will  or  codicil ''  and  ''  some  writing ;  '*  thus,  o,  cx^cil,"^* 
where  the  deceased,  at  the  foot  of  his  will,  wrote  the  fol- 
lowing words:   ''This  my  last  wiU    and  testament  is 
hereby  cancelled,  and  as  yet  I  have  made  no  other,'' 
and  he  signed  his  name  to  this  memorandum  in  the  pre- 
sence of  two  witnesses,  who  attested  thef  execution,  the 
Court  ordered  administration  to  issue  with  the  memo- 
randum annexed,  (a)      And  where  at  the  foot  of  his  will 
the  deceased  wrote  a  memorandum  to  the  effect,  "  This 
will  was  cancelled  this  day,"  and  he  duly  executed  such 
memorandum  in  the  presence  of  two  witnesses,  it  was 
held  that  such  memorandum  was  not  a  will  or  codicil, 
but  only  a  writing  which  could  not  be  admitted  to  pro- 
bate. (6) 

Bat  where  a  testator,  in  a  letter  addressed  to  his 
brother,  and  which  was  signed  by  him  in  the  presence  of 
two  witnesses,  directed  his  brother  to  obtain  his  will 

{a)  Be  Hicks,  L.  R.  1  P.  &  (h)  JRe  Fraser,  L.  R.  2  P.  & 

D.  682.  D.  40. 


and  "  some 
writing." 


Frauds. 
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Chap.  IX.  and  bum  it  without  reading  it ;  it  was  held  that  the 
letter  was  a  writing  duly  executed^  declaring  an  inten- 
tion to  revoke  the  will^  and  administration  with  the  lettw 
only  annexed  wa9  granted  to  the  next  of  kin  of  the 
deceased,  (a) 
Farmeriy  parol       Between  the  Statutes  of  Wills,  82  Hen.  VIII.  c.  37, 

reTocation 

aUowed.  84  Hen.  yni.  c.  5,  and  the  Statute  of  Frauds,  wiUb 

which  were  required  to  be  in  writing  could  be  revoked 
by  parol.  (6) 
Difference  i>e-  It  will  be  seou  that  the  provisions  as  to  witnesses  in 
and  revocatory  the  dovisiug  and  rovocatory  sections  of  the  Statute  of 
Stotote'of  Frauds  are  somewhat  different.  The  fifth  (the  devising) 
section  requires  that  devises  shall  be  signed  by  the  tea- 
tator^  and  shall  be  attested  and  subscribed  in  his  presence 
by  three  witnesses ;  while  the  sixth  (the  revocatory)  sec- 
tion provides  that  the  will,  codicil,  or  other  writing,  shall 
be  signed  in  the  presence  of  three  wilaiessea.  Accord- 
ingly it  was  argued  in  an  early  case,  where  a  second  will 
was  inoperative  as  a  will  because  attested  by  the  wit- 
nesses out  of  tjie  presence  of  the  testatrix,  that  although 
the  last  writing  was  not  a  will  sufficient  to  pass  lands 
according  to  the  circumstances  required  by  the  statute, 
yet  it  was  a  deed  of  revocation  sufficiently  executed 
within  the  sixth  section;  but  the  Court  was  of  another 
opinion,  viz.,  that  as  to  the  devise  of  lands  the  later  wiU  was 
void  for  the  defect  before- mentioned;  it  could  not  operate 
so  as  to  be  a  revocation  of  the  will,  because  that  would 
be  contrary  to  the  apparent  intent  of  the  testatrix,  who 
plainly  designed  it  to  be  her  will  and  not  a  revocation.(c) 

(a)  Be  Durance,  L.  B.  2  P.  chests,  7  Yes.  356 ;  Biehardton 
A  D.  406.  v.  Barry,  3  Hagg.  2521 

(b)  Oranvel  v.  Sandert,  Cro.  (c)  EecletUm  v.  PeHy,  Garth. 
Jac.  497 ;  Ex  parte  Earl  of  lU  79;  S,C,nonLEggleMtonv.Spek€y 
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But  where  the  testator  hayings  under  a  trust  deed,  power  CnAr.  ix. 
to  dispose  of  certain  property  by  a  will  attested  by  two 
witnesses,  which  he  duly  made,  and  subseqaently  made 
a  will  attested  by  one  witness  only,  containing  an  express 
revocatory  Glanse,.and  made  with  the  intention  that  the 
property  should  be  disposed  of  according  to  the  trusts  of 
the  deed.  Sir  John  Nioholl  held  that,  the  disposition  in«» 
(ended  by  the  testator  being  completely  effected  by  the 
second  will,  it  operated  as  a  revocation,  (a) 
Parol  evidence  of  the  testator's  intention  to  revoke  is  Pvoi  eTidence 

of  intentioii  to 

not  admissible,  for  a  will  can  only  be  revoked  in  the  rerokenot 
mamier  mentioned  in  the  statute.  Thus,  in  Daniels  v.  '^ 
No€koldsy{b)  it  was  held  that  a  latter  will,  disposing  of 
realty  and  personalty  and  containing  a  clause  of  revocai- 
tion  and  uncancelled,  was  not  revoked  and  a  former  will 
revived  by  the  testator's  reading  over  the  former  will 
and  by  parol  declarations,  unaccompanied  by  acts,  that  it 
was  his  last  will,  the  former  will  being  found  carefully 
deposited  and  locked  up  in  a  drawer,  and  the  latter  will^ 
though  in  the  same  drawer,  lying  among  useless  papers, 
and  all  the  devises  and  legacies  lapsed.(c) 

If  a  second  will  declares  a  present  intention  to  revoke  FutoK  inten- 
it  will  be  operative  for  that  purpose,  but  not  if  it  declares  d^iared  in 
a  future  intention  only.   This  distinction  was  taken  before  ^saffici«it. 
the  Statute  of  Frauds  with  reference  to  the  sufficiency 

3Mod.256;  EdUttoneT.Spedke,  435 ;  Locke  v.  Jameiy  11  M.  & 

1  Show.  89 ;  and  see  Omofw  v.  W.  OOL 

Tifrer^  2  Yem.  741 ;  S.  C.  noia  (a)  Eiehairdeon  v.  Barry^  3 

Onyone    v.   Tryer§,   Free.  Ch.  Hagg.  249. 

459 ;  1  Bq.  Gag.  Abr.  407 ;  Gilb.  (5)  3  Hagg.  777. 

Eq.  Rep.  130 ;  1  P.  Wms.  343 ;  (e)    And    see    Meredith    v. 

Short  V.  8mUh,  4i  East,  419 ;  Ex  MtMmeeU,  MUw.  Ir.  EccL  Bep. 

parte  Eatrl  of  Hcheeter,  7  Yes.  132. 

366 ;   Kirke  v.  Kirkej  4  Bass. 
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Chap.  IX.  of  a  parol  revocation ;  it  was  said  that  if  the  testator^s 
words  were,  "  I  will  revoke  my  will  made  at  P/'  that 
was  no  present  revocation,  for  it  referred  to  a  future  act 
But  if  the  testator's  words  were, ''  It  shall  not  stand/' 
this  took  effect  at  once.(a)  In  Thomas  v*  Evan8(h)  a 
testator  devised  his  personal  estate  to  A  and  his  real 
estate  to  B,  and  after  A's  death,  and  the  testator  having 
acquired  other  real  property,  some  by  devise  and  some 
by  purchase,  he  made  a  second  will,  disposing  of  hii 
after-acquired  estate  to  G,  and  then  added, ''  As  to  ths 
rest  of  my  real  and  personal  estate  I  intend  to  dispose  d 
it  by  a  codicil  hereafter  to  be  made  to  this  my  will/'  It 
was  held  that  there  was  no  revocation.  Lord  EUoi- 
borough  said,  "  The  cases  referred  to  before  the  Statute 
of  Frauds,  wherein  parol  declarations  of  an  intention  to 
revoke  in  future  were  holden  not  to  amount  to  a  present 
revocation,  are  all  applicable  .  •  •  •  Here  the  denser 
has  concluded  by  declaring  his  intention  to  dispose  of  the 
rest  of  his  real  and  personal  estate  by  a  codicil  thereafter 
to  be  made  to  that  his  will ;  the  plain  sense  of  which  is, 
that  instead  of  having  two  distinct  instruments,  he  meant 
to  dispose  of  his  personal  property,  the  bequest  of  which 
had  lapsed,  and  aLio  of  his  real  property,  which  he  had 
acquired  subsequent  to  his  first  will,  and  by  means  of  a 
codicil  to  connect  the  two  instruments  and  make  it  all 
one  will.  But  even  if  this  had  imported  an  intention  to 
revoke  by  making  a  different  disposition  in  future,  it 
would  not,  according  to  the  authorities,  have  amounted 
to  a  revocation  unless  we  knew  what  the  difference 
wa8."(c) 

(a)  Burton  v.  Ootoell,  Cra         (b)  2  East,  488. 
Ells.  306 ;  and  see  OUobury  v.  (c)  And  see  Chifin  ▼.  Grifin, 

Beckett,  U  Beav.  588.  4  Yes.  197  n. 
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Bat  alihongh  a  will  cannot  be  revoked  by  parol  alone.     Chap,  ix. 
it  is  not  neceBsary,  nnder  the  Statute  of  Frauds,  that  the  ReTocatory 

^  ^  instrumeDt 

writing  expressing  the  intention  to  revoke  shoold  be  need  not  be 
signed  by  the  testator,  if  it  can  be  proved  that  the  writing  Statnte  of 
was  by  his  desire.  Thus,  where  the  deceased,  having 
made  a  will,  which  she  deposited  with  one  of  the  ex- 
ecutors, caosed  a  letter  to  be  written  desiring  that  the 
will  might  be  destroyed,  but  the  executor  did  not  destroy 
the  will,  and  the  deceased  was  not  informed  down  to  the 
time  of  her  death  whether  the  will  had  been  destroyed 
or  not,  but  died  without  having  altered  her  intention  to 
revoke,  and  in  the  belief  that  she  had  done  so,  it  was 
held  that  there  was  a  revocation,  (a) 

The  strong  presumption  of  law  is  always  adverse  to  an  Presamption  is 
unfinished  instrument  materially  altering  and  controlling  fi^hedlnstra- 
a  will  deliberately  planned,  regularly  executed,  recently  ^^^^ 
approved,  and  supported  by  previous  and  uniform  dis- 
positive acts;  and  this  presumption  is  stronger  in  pro- 
portion to  the  less  perfect  state  of,  and  the  small  progress 
made  in,  such  instrument.     To  establish  such  a  paper 
there  must  be  the  fullest  proof  of  capacity,  volition,  final 
intention,  and  interruption  by  the  act  of  6od.(&) 

The  revocatory  acts   prescribed  by  the   Statute  of  Reyocatonr 

acts  must  be 

Frauds  and  the  Wills  Act  must  be  done  by  the  testator,  done  by  or  in 

i_  •!_•  jii_i_«j»j^  the  presence  of 

or  by  some  person  m  his  presence  and  by  his  direction,  the  testator. 
Accordingly  probate  has  been  decreed  of  a  draft  copy  of 
a  codicil  which  had  been  burnt  by  the  testatrix's  order 
with  intent  to  revoke,  but  not  in  her  presence,  (c) 

(a)  WcUeoU  v.  OckUrlowy,  1      iK  192. 

Cart  580 ;  and  see  Be  Bavem-         (c)  Be  Daddiy  Deane,  290 ; 

croft,  18  L.  J.  Gh  501.  and  see  Booke  v.  Langdon,  2 

(b)  BlewUt  V.  BUwUt,  4  Hagg.  L.  T.  495.- 
410 ;  and  see  QiUow  y.  Bowrne, 
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And 

IMltPlltlOO  Ob 

feroking. 


Cbap.  ix«  And  Bodi  revocatoiy  acts  mast  be  done  with  tlie  in- 

tention of  revoking.  Thns^  where  a  testator  duly  executed 
a  will  in  Angnst^  1857,  and  in  Jnly,  1859,  he  execated 
another,  purporting  to  revoke  the  will  of  1857 ;  in  a  snit 
respecting  the  Tslidity  of  the  wiU  of  1859  the  Court  of  Pro- 
bate pronounced  agamst  the  validity  of  such  will,  and  the 
draft  of  the  will  of  1857  was  then  propounded,  and  it  was 
proved  that  after  the  execution  of  the  will  of  1859  the 
testator  had  called  for  the  will  of  1857,  and  after  appear- 
ing to  read  it  had  torn  it  up,  saying, ''  It  is  of  no  use 
now  I  have  another;"  it  was  held  that  there  was  no 
proof  of  the  destruction  of  the  will  of  1857  with  intention 
to  revoke  so  as  to  satisfy  the  Wills  Act,  and  probate  of 
the  draft  was  decreed.(a) 
Onus  of  proof:  If  it  is  onco  proved  that  a  will  has  been  duly  executed^ 
it  is  entitled  to  probate,  unless  it  is  also  shown  that  it 
has  been  revoked  by  one  of  the  several  modes  pointed 
out  by  the  statute ;  and  the  onus  of  proving  that  it  has 
been  so  revoked  lies  upon  the  party  who  sets  up  the 
revocation,  (b) 

A  testator  cannot,  either  under  the  Statute  of  Frands 
or  the  Wills  Act,  authorize  a  post  mortem  destruction  of 
his  will ;  the  will  must,  if  revoked  by  destruction,  be  de- 
stroyed in  his  presence  and  by  his  direction;  (e)  if  altered 


Testator  can- 
not authorise 
pott  wofittm 
destmetion  of 
wiU. 


(a)  ClmrJcion  v.  Clarkion,  2 
Sw.  &  Tr.  497.  Where  a  wife 
destroyed  her  husband's  will 
without  his  oonsent,  the  Court, 
on  admitting  a  copy  of  the 
will  to  probate,  ordered  the 
ooets  to  be  paid  by  the  wife. 
Home  V.  Home,  Prob.  Ct  Dea 
1859,    cited    Hayes    &    Jana 


Wills,  8th  ed.  85. 

(5)  Harr%$  v.  JB^rraS,  1  Sw. 
&  Tr.  153 ;  Sprigge  v,  S^figg^ 
L.  R  1  P.  &  D.  608 ;  Bwmw  r. 
Bemon,  L.  B.  2  P.  &  D.  172. 

(c)  Sioehwea  v.  EUherdan,  6 
Na  Gas.  414 ;  1  Bob.  661 ;  12 
Jut.  779. 
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or  destroyed  after  his  death,  evidence  is  admissible  to     Chap.  ix. 
prove  what  the  will  was  as  it  originally  stood,  (a) 

Under  the  Statute  of  Frauds,  a  will  may  be  revoked  Revocation  hj 
bj  mere  instnictions  for  a  new  will.(J^)     But  when  the  for  a  new  will 
will  has  been  drawn  according  to  the  instmotions,  and  of  Fnuds. 
has  been  executed,  then   the  instructions  must  prima 
facie  be  considered  as  revoked,  (c)  unless  it  appears  that 
it  was  intended  that  they  were  to  be  incorporated  in 
the  will,  when  both  documents  may  be  admitted  to  pro« 
bste.(c{) 

A  distinction  is  drawn  between  ''  unfinished ''  and  Duttinetion 

between  '  un* 

"unexecuted''  papers,  for  it  appears  that  there  is  no  in-  finished  "and 
stance  where  two  papers — ^both  complete  as  to  the  dis-  pa^nf^ 
position  of  personalty  and  where  the  only  defect  of  the 
second  paper  is  a  want  of  due  execution — have  been  ad- 
mitted to  probate  as  together  containing  the  last  will 
of  the  testator.  Such  a  case  would  be  contrary  to  the 
principle  upon  which  two  papers  are  incorporated  for  the 
purpose  of  probate,  namely,  for  the  purpose  of  supplying 
imperfections  in  the  disposition  of  personalty  by  the 
latter  paper.  Where  the  subsequent  paper  is  merely 
codicillary,  then  no  di£Sculty  arises,  (e) 

Under  the  Statute  of  Frauds,  where  there  is  a  regular  Sabaefraent 

will,  and  another  paper  begun  as  a  new  will,  which  the  paper,  opera- 
tion of,  under 
Statute  of 
(a)  Be  North,  6  Jar.  564 ;  JBe      P.  0.  0.  355.  Frauda. 

Daddi,  Deane,  290  ;  Haines  v.  (e)  Maeterman  v.  Maberley,  2 

HtUnee,  1  Vern.  Ul,  Hagg.  236,  per  Sir  J.  NiohoU  ; 

(h)  SeUare  v.  Oarnett,  cited  Henfrey  v.  Het^ey,  4  Moo.  P. 

in  Eelyar   v.  Helyar^  1 .  Gas.  C.  G.  35 ;   see  also  Ingram  v. 

temixLeey509;  Moore  y.  Moore,  Strong,  2  Phillim.  312;  OiUow 

1  PhUlim.  430.  v.  Bowrne,  4  Hagg.  198  ;  Wahh 

(e)  Wood  V.  Ooodlake,  2  Gart.  v.  Oladetone,  1  Phillim.  294 ; 

82, 129.  Kidd  V.  North,  2  PhilUm.  91 ; 

(d)  HUchings  v.  Wood,  2  Mool  Brine  v.  Ferrier,  7  Sim.  549. 
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Chap.  IX.  testetor  has  been  prevented  by  the  act  of  Grod  from  oom- 
pleting,  the  two  papers  may  be  taken  together  as  the 
will  of  the  deceased,  and  operation  pro  tamio  be  giyen  to 
the  hitter  paper,  provided  the  proof  of  final  intention  be 
dear;  bat  it  will  not  wholly  revoke  the  former  paper. (o) 
This  has  been  the  constant  doctrine  of  the  Conrt ;  where 
instructions  are  finished  they  are  not  revoked  by  an  nn- 
finished  paper,  except  as  fiur  as  it  goes;  the  law  presumes 
that  the  testator  would  have  adhered  to  the  remainder.(fr) 
Where  there  was  a  will  regularly  executed  in  JamaiGs, 
and  the  deceased  gave  instructions  for  an  entirely  new 
will,  but  before  he  had  disposed  of  the  residue  became 
incapable,  the  Court  pronounced  for  the  two  papers  as 
containing  together  the  will.(e) 
KeroGstionbj       The  Statute  of  Frauds  did  not  prohibit  the  introdno- 

rabflequent  .  -  i        •-!  <i      <• 

noD-ftppearing  tiou  of  psTol  cvidenco  to  provo  the  TBiCt  of  a  will  having 
existed  subsequent  to  the  will  founded  on  the  death  of 
the  alleg^  testator.  And  therefore  it  was  held  that  the 
execution  of  a  second  will  of  a  different  purport  firom  the 
first  was  by  law  a  revocation  of  the  first,  though  the 
second  might  not  appear.(cO  But  in  order  to  revoke  an 
existing  instrument  by  parol  evidence  that  another  will 
has  been  executed,  and  by  such  evidence  alone,  the  en- 
dence  produced  must  be  strong  and  conclusive.  («) 
Second  in-  Where  the  second  will  or  codicil  is  void,  not  because 

wheni^ocft-    the  instrument  is  improperly  executed,  but  because  a 


tion. 


(a)    CargtcMTi    v.    PotOe,   2  2  Phillim.  51. 

Fhillim.  35,  per  Sir  J.  Nicholl ;  (d)  Uelyar  v.  Helyar,  1  Ca^. 

Beeves  v.  Olover^  2  Gas.  temp.  temp.  Lee,  472,  511 ;  see  also 

Lee,  270.  Brown  v.  Brown,  8  £L  A  B. 

{h)  Ha/rley  v.  Bagehawe,  2  876. 

Phillim.     51 ;    Matterman    v.  (e)  Cidto  v.  OUberi,  9  Moo. 

JfofterZy,  2  Hagg.  236.  P.    0.    C.    131;    Wharram   ▼. 

(e)  Goldwyn  ▼.  CoppeU,  cited  Wharram,  3  Sw.  &  Tr.  dOL 
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gift  contained  in  it  is  void^  it  will  nevertheless  operate  as     Chap.  ix. 
a  revocation,  (a) 

Evidenoe  is  admissible  to  show  that  a  clause  of  revo-  Revocatory 
cation  inserted  in  a  wiU  was  inserted  by  mistake.(&)  S^.IX.'^ 
Where  the  deceased  by  her  will  left  a  portion  of  her  far- 
niture^  etc.,  to  lier  daughter  and  disposed  of  the  residue 
of  her  property,  appointing  trustees  and  executors,  and 
subsequently,  being  advised  that  the  bequest  to  her 
daughter  should  be  secured  to  her  separate  use,  gave 
directions  that  a  testamentary  paper  should  be  prepared 
to  that  e£Eect,  which  paper  contained  a  clause  revocatory 
of  all  former  wills,  and  this  paper  was  executed  by  the 
deceased,  but  was  not  read  over  to  or  by  her,  and  she 
was  not  aware  that  it  contained  such  words  of  revocation; 
it  was  held  that  as  the  words  had  been  introduced  fer 
inctfnam  they  ought  to  be  omitted,  (c) 

Where  separate  powers  of  appointment  are  exercised  Wills  under 
by  separate  wills  at  difTerent  times,  and  the  second  will  appointment, 
contains  a  revoking  clause,  evidence  is  admissible  to 
show  that  the  testator  did  not  intend  to  revoke  the 
appointment  in  the  first  will.  (cQ  Again,  a  second  will 
relating  to  the  testator's  own  property  alone,  and  not 
referring  to  property  over  which  he  has  a  power  of 


(a)  Frent^u  Caae,  8  Vin.  Ab. 
Dev.  O.  pi.  4 ;  Boper  v.  Con- 
stable^ 8  Eq.  Gas.  Ab.  359,  pi.  9 ; 
S.  G.  nom.  Booper  v.  Baddif4t 
5  Bro.  P.  G.  360;  10  Mod,  233; 
Tupper  V.  Ihipper,  1  K  A  J. 
665;  Qmnn  v.  BuOer,  L.  B.  6 
Eq.  225. 

(&)  PoweU  V.  Moikkettf  6 
Madd  216 ;  and  see  Hippetley 
V.  H<mer,  T.  &  R  48  n. ;  Trim- 


eUton  V.  D'AUon,  1  D.  &  GL 
85 ;  Be  Fa/irhwrnj  4  Na  Gas. 
47a 

(e)  Be  Otwdld,  L.  B.  3  P.  & 
D.16a 

(d)  Be  MeredUh,  29  L.  J.  P. 
&  M.  155 ;  220  MerrUt,  1  Sw. 
&  Tr.  112 ;  4  Jur.  (N.  S.)  1192 ; 
Be  Joy$,  4  Sw.  &  Tr.  214 ;  Be 
Fewwkk,  L.  B.  1  P.  &  D.  319. 
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Chap.  IX.      appointment  which  he  has  exercised,  will  not  revoke  the 
first  will,  (a) 

Where  a  woman,  having  a  power  to  appoint  certain 
property  by  a  will,  made  a  will  previously  to  her  ma^ 
riage  in  1834,  and,  by  her  marriage  settlement  of  even 
date  with  her  will,  covenanted  not  to  revoke  that  will; 
and  after  her  marriage  she  executed  many  testamentary 
papers,  but  did  not,  as  alleged,  thereby  in  any  way  re- 
voke that  will ;  and  subsequently  she  executed  ''  a  co- 
dicil*' to  her  ''last  will,*'  whereby  she  revoked  her  "asid 
will  in  toto**  •  ...  ''so  that  I  may  die  intestate;'^  it 
was  held,  notwithstanding  an  averment  of  the  necesaity 
of  probate  being  gpranted  of  certain  former  testamentary 
papers  in  addition  to  the  last  "codicil''  in  order  that  a 
Court  of  Equity  might  construe  them  in  reference  to  the 
covenant  in  the  settlement,  that  the  Prerogative  Court 
was  bound  by  Hughes  v.  Turner  {b)  to  decree  probate  of 
the  last  testamentary  paper  alone,  (c) 

Where  the  testatrix,  a  married  woman,  executed  a  willi 
in  which,  referring  to  a  power  to  that  effect  given  to  her 
under  her  marriage  settlement,  she  disposed  of  all  her 
property  in  favour  of  her  husband;  and  subsequently 
made  a  second  will,  in  which  she  referred  to  the  same 
power,  and  bequeathed  the  greater  portion  of  the  pro- 
perty affected  by  the  settlement  to  certain  persons;  and 
this  will  contained  words  revoking  all  former  wills  made 
by  the  testatrix ;  it  was  held  that  the  first  will  was  re- 
voked thereby,  (i) 

(a)  Hughe$  v.  Turner^  4i  Hagg.  (c)  BrenMey  ▼.  I^tm,  2  Bob. 

52 ;  Denny  v.  Bcvrton,  2  Phillim.  441 ;  and  see  Be  EoU,  6  No. 

575 ;    Bichardion  v.  Barry,   8  Cob.  9a 

Hagg.  249.  (d)  Be  Ewtaee,  L  R.  3  P.  ^ 

(h)  Uhi  eupra,  D.  183. 
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The  mere  fact  of  the  existence  of  a  second  will  is  not     Chap.  IX. 
sufficient  to  revoke  the  former^  for  a  will  may  be  made  Exut^ee  of 
up  out  of  several  documents,  (a)     The  second  will  must  t^t^ 
either  contain  a  reyoking  clause  or  must  be  inconsistent  i^^o<^^i^* 
with  the  former  will; (6)  and.  where  the  second  will  is 
destroyed  or  lost^  parol  evidence  is  admissible  to  prove 
its  contents ;  (c)   but  it  is  not  sufficient  for  the  jury  to 
say  that  the  second  will  was  inconsistent  if  the  evidence 
does  not  prove  in  what  particulars  it  is  inconsistent.  (c2) 

The  mere  fact  that  a  second  will  contains  the  expres-  "Last will" 
sion  ''This  is  my  last  will  and    testament''  does  not  ifnodifierent 
render  it  a  revocatory  instrument  if  there  is  no  revoking    **P^'**®''- 
claase,(e)  as  those  words  do  not  necesarily  impiort  that 
sach  instrument  contained  a  different  disposition  of  the 
property.    The  rule  is  the  same  as  regards  either  real  or 
personal  estate.  (/) 

K  a  testator  devises  lands  to  one  in  fee^  and  afterwards  Different  du- 
devises  the  same  lands  to  another  in  fee^  the  second  will 
operates  as  a  revocation  of  the  former,  {g) 


(a)  Be  Lt^man,  5  Na  Gaa. 
183;  Foley  v.  Vernon,  7  Na 
CftB.  119. 

(h)  Seymcr  v.  Noeworthy^ 
Hardp.  374 ;  S.  0.  nom.  Hunger- 
ford  ▼.  Ba$$et,  Show.  P.  0.  146. 

(c)  Brown  v.  Brown,  8  E.  & 
R876. 

(<2)  Ooodright  v.  Ha/rwood,  3 
Wila.  497;  2  Wm.  Bl.  937; 
Cowp.  87 ;  7  Bro.  P.  C.  489. 

(e)  Be  Sinclair,  3  Curt.  746 ; 
Be  Langhom,  5  No.  Gas.  512  ; 
Lemage  v.  Ooodban,  L.  B.  1  P. 
AB.bl;  Be  Fenwick,  ib.  319. 

(/)  Thomae  v.  Evane,  2  East, 


494 ;  Be  Luffman,  5  Na  Cas. 
183;  Be  EoU^  6  Na  Gas.  93; 
CuHo  V.  Oaiert,  9  Moo.  P.  G 
G.  131;  overruling  S.  G.  18 
Jar.  560 ;  and  FUwby  v.  We&t,  1 
Bob.  264;  4  Na  Gas.  103,  as  to 
this  point;  see  also  Freeman 
V.  jFVewMMi,  5  D.  AL  G.  704; 
Stoddari  v.  Grant,  1  Macq.  163 ; 
Bieharde  v.  Queen*$  Prodor,  18 
Jar.  540;  Lemage  v.  Ooodhan, 
L.K1T.  A  B.  57;  Be  De  la 
Saueeaye,  Ll  B.  3  P.  &  D.  44 ; 
Be  PetcheU,  L.  &  3  P.  &  D. 
153. 

(g)  Hiichine  v.  Bae$ei,S  Mod. 
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Chap.  IX. 

Effect  of  in- 
conaistentwilb 
of  same  date. 


When  sereral 
papers  ad- 
mitted to 
probate. 


Where  there  are  two  inconsistent  wills  of  the  Bftme 
date^  neither  of  which  can  be  proved  to  be  last  executed, 
they  are  both  void  by  the  common  law  for  nncertamty, 
and  will  let  in  the  heir-at-law  or  the  next  of  kin,  as  tiie 
case  may  be,  unless  such  wills  are  explained  by  some 
subsequent  act  of  the  testator  so  aa  to  reconcile  such 
inconsistency .  (a) 

Although  it  is  a  maxim  that  no  man  can  die  with  two 
testaments,  yet  any  number  of  instruments,  whatever 
their  relative  date  or  in  whatever  form  they  may  he,  so 
they  be  all  testamentary,  may  be  admitted  to  probate^  as 
together  containing  the  last  will  of  the  deceased ;  and 
although  one  may  be  partially  inconsistent  with  another 
of  an  earlier  date,  the  latter  instrument  will  revoke  the 
former  as  to  those  parts  only  where  they  are  inconsistent. 
Thus  where  a  testator  executed  a  will  and  two  codicils^ 
and  afterwards  had  a  new  will  and  certain  bonds  prepared 
which  were  in  conjunction  to  dispose  of  his  property,  on 
the  same  principle  as  his  former  will,  and  died  when  pre- 
paring to  sign  the  new  will ;  it  was  held,  first,  that  the 
execution  being  thus  finally  determined  on  and  prevented 
the  new  vrill  was  entitled  to  probate ;  and  secondly,  that 
the  new  will  never  being  intended  to  operate  inde- 
pendent of  the  bonds,  the  Court  was  Jbound,  in  order  to 
carry  the  testator^s  intentions  most  nearly  into  effect, 
to  grant  probate  of  the  new  will  and  of  the  unexecuted 
bonds,  as  together  containing  his  will.  (6) 

206 ;  Comb.  90  ;  2  Salk.  592 ;  1  (a)  Fhippi  v.  Earl  of  AngU- 

Show.  537  ;  Be  Hough'i  Estaie,     Mcy,  7  Bro.  P.  C.  443 ;  see  1 


15  Jar.  943  ;  20  L.  J.  Gh.  422; 
Evan§  V.  Evantf  17  Sim.  107 ; 
and  see  Litt.  s.  168,  and  1 
Jarm.  on  Wills,  3rd  ed  pp.  159, 
160. 


Wms.  Ezs.  7th  ed.  166. 

(li)  Moiierman  v.  Maherkyy  2 
Hagg.  235 ;  and  see  Biehardi 
V.  Queen'8  Proctor,  18  Jar.  540; 
Be  Oraham,  3  Sw.  &  Tr.  69 ; 
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And  where  testamentary  documents  are  inconsistent     Chap.  ix. 
probate  may  be  granted  of  snch  parts  as  are  consistent, 
tlie  inconsistent  parts  of  the  earlier  instruments  being 
revoked  by  the  latter.(a) 

Where  a  testator,  haying  erased  a  clause  in  his  will 
after  the  execution,  asked  a  friend  to  make  a  fresh  copy 
of  the  will,  omitting  the  erased  clause,  and  the  copy  was 
made,  but  the  person  who  made  it,  by  mistake  omitted 
several  other  clauses,  and  the  copy  was  duly  executed,  but 
the  omissions  were  not  discovered  until  after  the  testa- 
tor's death,  both  wills  having  remained  in  his  custody  up 
to  that  time,  probate  was  granted  of  both  wills,  they  not 
being  inconsistent,  and  the  latter  containing  no  express 
clause  of  revocation.(&) 

But  this  rule  will  not  apply  where  the  latter  instru-  Effect  of  ex- 
ment  contains  an  express  clause  of  revocation  or  clearly  ^.^^on. 
shows  that  the  testator  intended  to  revoke  the  prior 
will8.(e)  Where  a  testator  by  will  devised  his  estate  to 
trastees  for  the  term  of  two  hundred  years,  for  payment 
of  all  his  debts,  and  afterwards  demised  the  same  to  other 
trustees  for  three  hundred  years  in  trust  to  pay  some 
particular  debts  by  specialty  mentioned  in  the  deed,  and 
all  incumbrances  that  affected  his  property,  it  was  held 
that  the  deed  was  intended  only  as  a  collateral  security 
for  payment  of  the  debts  therein  mentioned,  and  such 
others  as  were  a  charge  on  the   estate,  and   that  the 

Geaves   v.   Price,   %b.   71;   Be  (b)  Bvrht  v.  Birkt,  4  Sw.  & 

NickaUs,  4  Sw.  &  Tr.  40 ;  JSd  Tr.   28 ;    and    see    Lemage  y. 

PeteheU,  L.  R.  3  P.  &  D.  153.  Ooodban,  L.  R.  1  P.  &  D.  67 ; 

(a)  Sioddovrtv.  Qrawt,  1  Macq.  Be  Dtmaldion,  L.  B.  8  P.  &  D. 

H.  li.  C.  163 ;  Be  Budd,  3  Sw.  45. 

&  Tr.  196 ;  Lemage  v.  Ooodhan^  (c)  Govoard  v.  Ma/r9hall,  Oro. 

L.  R  1  P.  A  D.  57;  Be  Be  la  Eliz.  721 ;  FUnty  v.  West,  6  0. 

SauMoye,  L.  R.  3  P.  &  D.  42.  B.  201 ;  16  Beav.  173. 

B  B 
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Chap.  IX. 


Appointment 
of  executors. 


Prior  indepeD' 
dent  disposi* 
tion,  when 
supported. 


testator  did  not  depart  from  his  former  intention  of  pay- 
ing all  his  debts^  bat  only  intended  to  give  preference 
to  those  comprised  in  the  three  hundred  years  term.(a) 

The  mere  nomination  of  executors  in  a  second  will 
does  not  necessarily  impart  an  intention  to  revoke  pre- 
yious  testamentary  documents ;  (b)  and  where  the  second 
will  nominates  additional  or  different  executors^  probate 
will  be  granted  to  all  the  executors  if  the  wills  are  not 
inconsistent,  (c) 

Where  a  first  will  appoints  executors^  and  afterwards 
a  second  will  is  made  by  which  the  testator  bequeaths  all 
his  property  to  a  particular  person,  but  does  not  appoint 
an  executor,  the  second  will  operates  as  a  revocation  of 
the  first ;  for  all  the  property  being  given  to  such  par- 
ticular person  there  is  no  necessity  to  appoint  exe- 
cutors.((2) 

A  paper  of  an  earlier  date  than  a  will  may  be  admitted 
to  probate  as  a  codicil,  although  the  will  contains  an 


(a)  Adon  v.  Weld,  2  Eq.  Gas. 
Abr.  777. 

In  the  first  volame  of  Mr. 
Jarman's  work  on  Wills,  3rd 
ed.  161,  it  is  said  that  '« the 
inolination  to  such  a  oonstmo- 
tion  as  would  preserve,  either 
wholly  or  in  part,  the  contents 
of  the  prior  document,  how- 
ever, exists  only,  when  the 
subsequent  document  is  in- 
adequate to  the  disposition  of 
the  entire  property,  so  that  the 
oonsequenoe  of  rejecting  the 
prior  document  would  be  to 
produce  partial  intestacy." 
And  in  the  note  it  is  said  that 


in  Plenty  v.  We9t,  1  Bob.  264; 
4  No.  Gas.  103 ;  9  Jnr.  458, 
Sir  H.  J.  Fnst  denied  the  ap- 
plicability of  this  rule  to  per- 
sonalty ;  but  see  C7ooibofi  v. 
Htmcock,  1  Kee.  817  ;  2  Uj.  & 
Gr.  606. 

(6)  SioddaH  v.  Oread,  1 
Macq.  H.  L.  G.  172,  per  Lord 
Truro;  Eicha/rda  v.  Queen't 
Prodor,  18  Jur.  640. 

(c)  Be  Leeee,  2  Sw.  &  Tr. 
442 ;  Be  Qraham,  3  Sw.  <Sc  Tr. 
69;  Oeavee  Y.  Price,  ib.  71, 

(d)  Henfrey  v.  Henfrey,  2 
Gurt.468;  affd. 4  Moa 49 ; sod 
see  Be  Montagu,  7  Na  Gas.  292. 
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express  revocatory  clause^  if  it  can  be  proved  that  the  Chap.  IX. 
paper  was  intended  by  the  testator  to  operate  indepen- 
dently  of  his  will,  (a)  Thus,  cheques  written  by  a  testator 
in  1833^  bat  not  intended  to  have  effect  nntil  after  his 
deaths  were  pronounced  for  as  a  part  of  the  testamentary 
disposition  of  the  deceased^  he  having  in  1834  formally 
executed  a  will  disposing  of  the  whole  of  his  property^ 
And  containing  a  full  clause  of  revocation.(&) 

In  order  that  a  will  may  be  revoked  in  the  manner  Rerooation  bj 
mentioned  in  the  second  clause  of  the  sixth  section  of  the  tion. 
Statute  of  Frauds,  there  must  be  some  unequivocal  act 
of  cancellation  or  obliteration  by  the  testator  himself,  or 
by  some  person  in  his  presence,  and  by  his  direction, 
though,  as  will  be  seen  hereafter,  it  is  not  necessary 
that  there  should  be  complete  destruction  of  the  instru- 
ment, (c) 

If  a  testator  tear  off  or  efface  his  seal  and  signature  at  Tearing  off 
the  end  of  a  wiU,  the  Court  wiU  infer  an  intention  to  re-  ^^ 
yoke  the  whole  will,  this  being  the  ordinary  mode  of  per- 
forming that  operation.  ((2) 

All  questions  of  revocation  are  questions  to  some  de-  Question  of 

,         ,  ,  revocation  ii 

gree  of  intention,  for  every  fact  of  revocation  is  said  to  oneofinten- 
be  equivocal.(0)     The  act  of  cancellation  or  destruction 
is  prima  fobcie  done  animo  cancellandi,  and  a  presumptive 
intention  to   revoke,  till   the  contrary  is  shown.     The 


(a)  Benny  v.  Barton,  2 
PhilUm.  575. 

(5)  GladHone  v.  Tempeti,  2 
Curt.d50. 

(c)  Andrew  v.  Motley,  12  0. 
B.  (N.  8.)  514,  525 ;  Moore  v. 
Moore,  1  Phillim.  875,  406. 

(d)  Scruby  v.  Fordham,  1 
Add  78,  per  Sir  J.  Nicholl; 


and  see  Baviee  v.  Baviee,  1  Gas. 
temp.  Lee,  444;  Lamhell  v. 
Lambell,  3  Hagg.  568,  where 
the  seal  alone  was  torn  off; 
see  also  BeU  v.  FothergiU,  L. 
R  2  P.  &  D.  14a 

(e)  8mUh  v.  Gunmngham,  1 
Add.  455,  per  Sir  J.  NicholL 
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reason  is^  that  the  act  of  yolimtarily  destroying  the  in- 
strument  implies  the  intention  of  reroking  its  whole 
efiect.(a)  Nevertheless  a  will  may  be  cancelled  without 
being  revoked.  The  cancelling  itself  is  an  eqnivocal  act, 
and  in  order  to  operate  as  a  revocation  mnst  be  done 
animo  revocandi,(b) 

ASj  if  a  man  were  to  throw  ink  npon  his  wQl  instead 
of  the  sand^  though  it  might  be  a  complete  defacing  of 
the  instrument^  it  would  be  no  cancelling. (c)  Where 
a  testator^  having  duly  execnted  his  wUl  on  a  subsequent 
occasion^  in  the  presence  of  his  executor^  erased  his 
signature  with  the  avowed  intention  of  writing  it  in  a 
better  style^  and  did  thereupon  write  it  again  in  the  pre- 
sence of  the  executor^  but  not  of  the  attesting  witnesses ; 
it  was  held  that  the  instrument  was  entitled  to  probate, 
the  original  signature  being  considered  as  restored.  (eO 
So  if  a  testator  defieu^es  or  attempts  to  destroy  his  will 
while  in  a  state  of  unsound  mind^(6)  or  if  it  has  been 
destroyed  by  mistake^  (/)  it  will  not  be  revoked. 

Nor  will  the  destruction  of  the  instrument  in  the 
testator's  lifetime  by  a  third  person  without  his  direction 
or   consent  revoke  it.(^)     Where^  after  the  testator's 


(a)  Bkkards  v.  Mumford^  2 
Phillim.  24,  per  Sir  J.  NichoU  ; 
and  see  Shaw  v.  Thome,  4  No. 
Gas.  649 ;  Be  LewU,  1  Sw.  & 
Tr.  81;  27  L.  J.  P.  &  M.  31. 

(&)  Lord  John  Thynne  v. 
Stanhope,  1  Add.  53. 

(c)  Biirten»ha/u)  y.  Oilbert, 
Cowp.  52,  per  Lord  Mansfield. 

((2)  Be  KenneU,  2  N.  B. 
46L 

(c)    Scruhy   v.    Fordham^   1 


Add.  74;  Be  Brand,  3  Hagg: 
754 ;  Borlaee  v.  Borlaee^  4  2Ja 
Gas.  139;  Be  Shaw,  1  Gnrt 
905 ;  Be  Downer,  18  Jur.  66 ; 
Harris  v.  Berrall,  1  Sw.  &  Tr. 
153 ;  Sprigge  v.  Sprigge,  L.  B. 
1  P.  A  D.  608  ;  Brunt  v.  Bru/nt, 
L.  R.  3  P.  &  D.  37. 

(/)  Be  Thornton,  2  Curt 
913. 

(g)  1  Jann,  on  Wills,  3rdcd 
122. 
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deaths  the  will  was  destroyed  by  a  friend  of  the  heir-at-      Chap.  IX. 
law,  the  will  was  sapported.(a)  F 

The  oniM  of  proving  that  the  cancellation  was  the  9^  Onus  of  prov- 
of  the  testator,  and  with  what  intention  it  was  done,  lies  don  to  be  act 
on  the  parties  opposing  the  proof.     Thus,  where  a  hole-  on'SJ^™! 
graph  instrument  purporting  to  be  a  codicil  was  sent 
anoujmioasly  by  the  post  to  a  legatee  named  therein,  it 
was,  though  partially  burnt  and  torn  across,  admitted  to 
proof;  the  handwriting  being  satisfactorily  proved,  and 
the  confirmatory  and  adminicular  proof  being  sufficient 
to  satisfy  the  Court  that  it  was  a  genuine  instrument,  (b) 

Evidence  of  declarations  of  an  intention  not  to  adhere  Declantioiu 
to  a  will  produced  by  the  opponents  of  the  will  is  admis-  intention  not 
aible  to  contradict  evidence  of  adherence  produced  by  ^JJ^  ^®  ^ 
the  person  propounding  the  will,  whatever  may  be  the 
form  of  words  in  which  such  intention  is  expressed ;  and 
therefore  a  declaration  by  a  testator  that  he  had  burnt  his 
will  is  admissible,  not  as  evidence  of  the  fact  of  destruc- 
tion, but  as  evidence  of  intention,  (c) 

It  is  not  necessary  that  the  will  should  be  completely  Revocation  bj 
destroyed  by  tearing  or  burning,  it  is  sufficient  if  the  acts  w  burningr^ 
are  done  ammo  revoeandi.  In  Bibb  v.  Thonia8{d)  the 
testator  (who  had  frequently  declared  himself  discon- 
tented with  his  will),  being  one  day  in  bed  near  the  fire, 
ordered  M  W  who  attended  him  to  fetch  his  will,  which 
she  did,  and  delivered  it  to  him,  it  then  being  whole, 
only  somewhat  creased.  He  opened  it,  looked  at  it, 
then  ^ve  it  something  of  a  rip  with  his  hands,  and 
so  tore  it  as  almost  to  tear  a  bit  ofi*,  then  rumpled  it 

(a)  Hainet  v.  Haines,  1  Vem.  (c)  Keen  v.  Keen,  L.  B.  3  P. 

441.  &  D.  105. 

(h)   HUchinge    v.    Wood,   2  (d)  2  Wm.  Bl.  1043. 

Moo.  P.  C.  0.  355. 
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together  and  threw  it  on  the  fire^  but  it  fell  off.  Howerer 
it  mnst  soon  have  been  burnt  had  not  M  W  taken  it  np 
and  put  it  in  her  pocket.     The  testator  did  not  see  her 
take  it  up^  bnt  seemed  to  have  some  suspicion  of  it^  as  he 
asked  her  what  she  was  at^  to  which  she  made  little  or  do 
answer.     He  at  sereral  times  afterwards  said  that  was 
not  and  should  not  be  his  will^  and  bid  her  destroy  it. 
She  said  at  first   ''So  I   will    when  you  have  made 
another.'^     But  afterwards  upon  his  repeated  inquiries 
she  told  him  she  had  destroyed  it  (though  in   fact  it 
never  was  destroyed)^  and  she  believed  he  imagined  it 
was    so.       She  asked    him   when  the  will  was  bomt 
to  whom  his  estate  would  go  f     He  answered  to  his 
sister  and  her  children.     He  afterwards  told  one  J  E 
that  he  had  destroyed  his  will^  and  should  make  no  other 
till  he  had  seen  his  brother^  and  desired  J  E  would  tell 
him  so^  and  that  he  wanted  to  see  him.     He  afterwards 
wrote  to  his  brother  in  these  terms :  ''  Dear  Brotlier,  I 
have  destroyed  my  will  which  I  made,  for  upon  serious 
consideration  I  was  not  easy  in  my  mind  about  that  wiQ/' 
and  afterwards  desired  him  "  to  come  down,  for  if  I  die 
intestate  it  will  cause  uneasiness.''     He,  however,  died 
without  making  any  other  will.    The  jury,  with  wbom 
the  judge  concurred,  thought  this  a  sufficient  revocation 
of  the  will,  and  the  Court  of  Common  Pleas  was  of  the 
same  opinion,  saying  that  the  case  fell  within  two  of  the 
specific  acts  described  by  the  statute ;  that  it  was  both  a 
burning  and  a  tearing,  and  that  throwing  it  on  the  fire 
with  an  intent  to  bum,  though  it  was  only  very  shglitly 
singed,  and  fell  off,  was  sufficient  within  the  statute. 

It  must  appear  on  the  instrument  itself  that  some  act 
has  been  done  with  the  intention  of  revoking  it.  If 
nothing  appears  on  the  will  to  show  that  some  attempt 
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lias  been  made  to  comply  with  the  provisions  of  the     Chap.  ix. 

statute  it  will  not  be  revoked.     Thus  in  Doe  v.  Harris  {a) 

the  testator  threw  his  will  in  an  envelope  on  the  fire, 

from  which  it  was  immediately  snatched  by  his  niece  who 

lived  with  him,  and  she  promised  to  destroy  it  herself. 

The  next  day  the  testator  told  his  servant  that  the  niece 

had  thrown  the  will  upon  the  fire.     The  servant  doubting  * 

this,  he  said,  "  she  threw  something  with  writing  on  the 

fire,  but  I  did  not  have  it  in  my  hand  to  look  at  it.'' 

The  servant  answered,  '^  I  do  not  think  she  has  thrown 

it,'' and  the  testator  said,  ''I  do  not  care;  I  will  go  to 

Lantwit  if  I  am  alive  and  well,  and  make  another  will." 

The  will  was  subsequently  produced,  and  bore  no  marks 

of  burning.     It  was  held  that  it  had  not  been  revoked. 

Lord  Denman,  C.  J.,  said : ''  It  is  impossible  to  say  that 

singeing  a  cover  is  burning  a  will  within  the  meaning  of 

the  statute,"  and  Patteson,  J.,  said :  ''  To  hold  that  it 

was  so  would  be  saying  that  a  strong  intention  to  bum 

was  a  burning.     There  must  be,  at  all  events,  a  partial 

burning  of  the  instrument  itself;  I  do  not  say  that  a 

quantity  of  words  must  be  burnt,  but  there  must  be  a 

burning  of  the  paper  on  which  the  will  is." 

It  was  afterwards  held  that  the  will  in  question  was  re- 
voked as  &r  as  regarded  copyholds  to  which  the  Statute 
of  Frauds  does  not  extend,  {b) 

Although  the  testator  has  done  an  act  which  appears  Revocation  of 
on  the  instrument,  and  which  would  have  the  effect  of  "*  ^  ^^^  "**"* 
revocation  if  such  were  his  intention,  yet  it  may  be 
proved  that  the  ''intention  of  revoking  was  itself  re- 
voked before  the  act  was  completed."  (c)      Thus,  where  a 

(aJ6A.&  E.209;  2  Nov.  &     E.  I. 
P.  615.  (c)  Doe  V.  Harm,  6  A.  &  E. 

(b)  Doe  V.  Harris,  8  A  &     215,  per  Lord  Denman. 
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testator^  being  angry  with  one  of  the  devisees  named  in 
Ids  will,  began  to  tear  it,  with  the  intention  of  destroying 
it,  and  haying  torn  it  into  four  pieces  was  prevented  from 
proceeding  further,  and,  having  put  by  the  pieces,  ex- 
pressed his  satisfaction  that  no  material  part  of  the 
writing  had  been  injured  and  that  it  was  no  worse,  itwm 
held  that  the  will  was  not  revoked. (a)  Again,  where  the 
testator,  having  expressed  his  intention  to  make  a  new 
will  and  leave  all  his  property  to  the  principal  legatee  in 
the  existing  will,  sent  for  the  will  and  tore  it  almost  in 
two,  but  was  stopped  by  the  exclamations  of  persons  in 
the  room  as  to  the  danger  of  destroying  the  existing  will 
before  making  another,  it  was  held  that  the  will  was  not 
revoked.  (6) 

But  where  at  the  death  of  the  deceased  a  paper  writing 
inclosed  in  a  half-sheet  of  foolscap  paper,  and  indorsed  in 
the  handwriting  of  the  deceased,  "  Will  of  Major  J.  S./* 
was  found  with  other  papers  in  a  locked  drawer,  and  the 
paper  had  been  cut  in  two  pieces  immediately  above  the 
signature  of  the  deceased  and  the  attesting  witnesses, 
but  both  pieces  were  preserved,  it  was  argfued  on  the 
authority  of  Elms  v.  Elms  (c)  that  the  intention  to  revoke 
was  inchoate  and  not  complete,  and  that  this  was  shown 
by  the  testator  having  preserved  the  paper  in  his  desk, 
but  Gresswell,  J.O.,  refused  to  grant  probate.  (^ 

If  a  will  is  traced  to  the  possession  of  the  deceased 


(a)  Doe  V.  PerheSy  3  B.  ifc  Aid. 
489 ;  see  the  Bomming  up  of 
Holroyd,  J.  reported  Gow.  186 ; 
and  see  Be  Oolherg,  1  No.  Gas. 
90;  2  Curt  832. 

(h)  Ehnt  V.  EUm,  1  Sw.  & 
Tr.  166 ;  4  Jur.  (N.  S.)  341 ; 
27  L.  J.  P.  &  M.  96 ;  see  also 


Be  SfMth,  1  No.  Gas.  315; 
Be  Cockayne,  1  Deane,  177 ;  2 
Jut.  (N.  S.)  454;  GUet  ▼. 
Warren,  L.  B.  2  P.  &  D.  40L 

(c)  Supra. 

(d)  Be  Simpeon,  6  Jar.  C^- 
S.)  1366. 
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and  is  last  seen  in  his  posBession,  the  presumption  of  law  Chap.  ix. 
is^  where  the  will  is  not  forthcoming  at  his  deaths  that 
he  destroyed  it  animo  revocandi,  and  that  presumption 
mnst  prevail^  unless  there  is  sufficient  evidence  to  repel 
it^  and  to  raise  a  higher  degree  of  probability  to  the 
contrary,  (a) 

And  the  presumption  is  the  same  when  the  will  is  or  found 
found  in  a  mutilated  condition  in  a  place  to  which  the 
testator  alone  had  access,  {b)  Where  the  wiU  was  found 
locked  up  in  the  deceased's  trunks  of  which  she  kept  the 
key^  and  it  did  not  appear  that  anybody  had  access  to  it 
bat  herself^  and  lines  were  drawn  across  the  signature^  it 
was  held  that  the  will  was  cancelled,  (c) 

But  if  the  wiU  has  been  traced  out  of  the  testator's  pos-  Will  traced  out 
session  the  onus  is  on  the  party  asserting  that  it  has  been  possession. 
reyoked  to  prove  that  it  was  brought  back  into  the  testa- 
tor's possession^  or  that  it  was  revoked  by  his  orders,  {d) 
Where  the  testatrix,  having  duly  executed  her  will,  be- 
came insane,  and  shortly  before  her  death  it  was  dis- 
covered that  the  will  had  been  mutilated  by  her,  but  it 
waa  proved  to  have  been  in  her  custody  for  a  short  time 

(o)  Helyar  v.  Helycw,  1  Oae.  L.  E.  3  P.  &  D.  105  ;  Sugden  v. 

temp   Lee,    512;    Eickourds  v.  Lord  8i.  Leoncurda,  24  W.  B. 

lftnf»/or<2, 2  Phillim.  23;  Loxley  209. 

V,    Jaekgon^    3    Fhillim,    126 ;  (b)  Hare  v.  Ncumyth,  cit.  3 

LiUie  V.  LUUe,  3   Hagg.  184 ;  Hagg.  192  ;  Lambell  v.  Lamhell, 

WargerU  v.  HolUngs,  4  %b.  245  ;  ib.  568 ;    Williamu  v.  Jonet,  7 

Tagga/ri  v.  Squvre,  1  Curt.  289  ;  No.  Gas.  106  ;  Be  Lewis^  1  Sw. 

Welch  V.  FhUlips,  1  Moa  P.  0.  &  Tr.  31;    27  L.  J.  P.  &  M. 

C.  299  ;  James  v.  Cohen,  3  Curt.  31. 

770 ;  Brotvn  v.  Brown,  8  H  &  (c)  Blade  v.  Friend,  cit.  2 

B.  876  ;  Be  Shaw,  1  Sw.  &  Tr.  Gas.  temp.  Lee,  84 

62 ;  Be  Mitcheton,  32,  L.  J.  P.  &  (d)  Oolvin  v.  Fra$er,  2  Hagg. 

M.  252 ;  Wood  v.  Wood,  L.  E.  827 ;   Wynn  v.  Heveningham,  1 

1  P.  A  D.  309 ;  Keen  v.  Keen,  GoU.  63a 
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Chap.  IX.  sabsequent  as  well  as  prior  to  her  insanity^  it  was  beld 
that  there  being  satisfactory  evidence  of  the  due  execu- 
tion of  the  will^  the  onus  of  showing  that  it  had  been 
mutilated  by  the  testatrix  when  of  sound  mind  was  upon 
the  party  alleging  its  revocation,  (a) 
Evidence  to  It  is  not  necessary  that  the  evidence  to  rebut  the  pre- 

rebut  presamp- 

tion.  sumption  of  law  should  be  such  as  to  amount  to  positive 

certainty^  but  only  such  as  reasonably  produces  moral 
conviction^  (6)  such  as  declaration  of  unchanged  affection 
and  intention,  (c)  the  fact  of  the  testator  having  spoken 
up  to  the  time  of  death  of  a  will  being  in  existenoej(J) 
the  suspicious  conduct  of  a  person  allegpjig  revocation^  (e) 
the  death  of  the  testator  while  on  active  service,  and  the 
destruction  of  his  papers  by  the  enemy.  (/) 

In  Re  Pechell,  (g)  the  deceased,  an  officer  in  her  Ma- 
jesty's service,  executed  a  will  and  codicil  previous  to 
leaving  England  with  his  regiment,  and  the  original  will 
and  codicil  were  deposited  with  his  solicitor  in  England, 
but  he  took  with  him  copies  of  these  documents,  which 
were  found  at  his  death  inclosed  in  a  sealed  envelope  in 
his  desk.  He  never  returned  to  England.  The  original 
will  and  codicil  could  not  be  found  amongst  the  papers 
of  the  solicitor,  who  had  died  in  the  lifetime  of  the 
deceased,  but  there  was  evidence  from  which  to  infer 

(a)  Harrit  v.  BerrdU,  1  Sw.     4  Jur.  (N.  S.)  841. 

A  Tr.  153  ;  and  see  Sprigge  v.  (d)  SoMnden  v.  Savnd«r$t  6 

Bprigge,  L.  E.  1  P.  &  D.  608.  No.  Gas.  6ia 

(b)  Davia  v.  Davii,  2  Add.  (e)  BatiyU  v.  Lylea^  4  Jar. 
226,  per  Sir  J.  Nicholl ;  TTor.  (N.  a)  Tia 

geni  v.  EoUing»,  4  Hagg.  249 ;  (/)  Be  EipUy,  1  Sw.  &  Tr. 

Ecker$ley  v.  Flatty  L.  E.  1  P.  &  68  ;   4  Jur.  (N.  S.)  342 ;  B« 

D.  281,  Owdner,  1  Sw.  &  Tr.  109 ;  27 

(c)  Patten  v.  Poulton,  1  Sw.  L.  J.  P.  A  M.  65. 

A  Tr.  55  ;  27  L.  J.  P.  &  M.  41 ;  {g)  6  Jur.  (N.  S.)  406. 
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that  they  had  not  returned  into  the  possession  of  the     Chap.  ix. 
deceased  or  been  destroyed  at  his  request.     Probate  was 
therefore  granted  of  the  copies,  limited  until  such  time  as 
the  originals  were  produced. (a) 

So  also  the  presumption  may  be  rebutted  by  proof 
that  the  will  was  destroyed  without  the  testator's  privity 
or  consent,  or  that  he  had  no  opportunity  of  destroying 
it.(&)  Such  proof  will  be  approached  by  the  Court  with 
jealousy  and  distrust,  (c) 

A  missing  will  may,  in  certain  cases,  on  proof  of  its  Misaing  will 
contents  be  admitted  to  probate.(d)  The  law  is  the  to  probate, 
same  where  a  wife  having  power  to  dispose  of  property 
by  will  makes  her  will,  and  afterwards  destroys  it  under 
the  compulsion  of  the  husband,  (e)  So  where  a  will  and 
codicil  were  torn  into  pieces  by  the  testator's  eldest  son, 
after  the  death  of  the  testator,  and  the  greater  number  of 
the  pieces  were  saved,  the  Court,  with  the  assistance  of 
parol  evidence,  being  able  to  ascertain  the  contents  of 
the  will  and  codicil,  decreed  probate.  (/) 

Where  the  Court  was  satisfied  on  the  evidence  that 
the  defendant  who  had  taken  out  letters  of  administration 
had  possessed  himself  of  the  will,  after  the  death  of  the 
testator,  and  had  suppressed  or  destroyed  it,  letters  of 
administration  with  the  will  annexed  as  contained  in  a  draft 
were  granted  to  the  residuary  legatee.(9)     In  Brown  v. 

(a)  And  see  Be  Lcmgiry,  1  (e)  WiUiami  y.  BaJcetj  1  Wms. 

N.  B.  Id4.  Exors.  7th  ed.  158. 

(5)  LOlie  V.  LiUU,  3  Hagg.  (/)  Foiter  v.  Fater,  1  Add. 

184;    Wargefd  v.  EolUng9,   4  462 ;  see  also  JEm^At  v.  CooA;,  1 

Hagg.  249.  Cas.  temp.  Lee,  413 ;  Eainet  v. 

(e)  Moore  v.    WhUehotue,  3  HcUnee,  1  Vem.  441. 
8w.  A  Tr.  667.  {g)  Fodmore  v.  WhaHon,  3 

(d)  Trevelyan  v.  Trevelyan,  1  Sw.  &  Tr.  449 ;  and  see  Finch 

Phillim.  149.  v.  Finch,  L.  B.  1  P.  &  D.  371. 
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Chap.  IX. 


When  probate 
of  lost  will 
granted  on 
motion. 


Evidence  to 
prove  contents 
of  will. 


Br(yum,{a)  a  perfectly  executed  will  was  found  in  the  pos- 
seBsion  of  the  deceased^  and  it  was  set  aside  by  proof  of 
a  second  will^  which  was  not  to  be  found  and  the  existence 
of  which  was  proved  by  the  oath  of  one  witness  only,  no 
draft  or  copy  of  it  being  produced^  and  the  contents 
being  proved  from  memory  by  the  same  witness.  This 
case  was  very  strongly  disapproved  of  by  Wilde,  J.,  in 
Wli^arra/m  v.  Wharram,{b)  where  his  Lordship  said  that 
he  doubted  if  the  operation  of  the  Wills  Act  had  been 
sufficiently  considered  in  Brown  v.  Brown,  and  other 
cases  where  a  will  had  been  proved  by  parol,  (c) 

As  a  general  rule  the  Court  requires  the  draft  or  copy 
of  a  lost  or  destroyed  will  to  be  propounded  before  ad- 
mitting it  to  probate,  but  where  satisfactory  evidence 
was  given  of  the  contents  of  a  destroyed  will^  of  its  dne 
execution^  of  its  existence  at  the  time  of  the  testator's 
death,  and  of  its  subsequent  destruction^  the  persons 
interested  under  it,  and  the  persons  in  whose  custody  it 
was,  not  being  in  any  way  to  blame  for  such  destrac- 
tion,  the  Court,  with  the  consent  of  the  only  persons 
interested  in  the  event  of  an  intestacy,  granted  probate 
of  a  draft  on  motion.((2) 

Wbere  a  will  has  been  lost,  and  evidence  of  its  con- 
tents is  supplied  by  the  production  of  a  draft,  and  of  the 
parol  testimony  of  persons  who  had  read  the  will,  the 
parol  evidence  must  be  placed  side  by  side  with  the  draft, 
and  out  of  them  the  Court  will  extract  the  contents  of 
the  will  to  be  proved.  (0) 


(a)  8  E.  &  B.  876. 

(5)  3  Sw.  A  Tr.  301. 

(e)  But  see  Stigden  v.  Lord 
8t  Leonards,  24  W.  B.  209, 
affd.  W.  N.  (1876)  114. 


(rf)  Be  Barber,  L.  R.  1  P.  4 
D.  267. 

(0)  BwrU  V.  Burls,  L  B.  1 
P.  &  D.  472. 
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The  declarations  of  an  alleged  testator^  whether  before     Chap.  ix. 
or  after  the  making  of  his  will^  are  admissible  as  secon- 
dary  evidence  of  its  contents. (a) 

Where  a  will  and  codicil  (the  drafts  of  which  were  Dedantions  of 
produced)  were  proved  to  have  been  left  by  the  attorney  gibie. 
who  drew  them  with  the  testator  after  execution^  but 
were  not  forthcoming  after  his  deaths  declarations  of  the 
testator  to  various  members  of  his  &mily  down  to  a  few 
days  before  his  death  expressive  of  his  satisfaction  at 
having  settled  his  afbirs^  and  intimating  that  his  will  was 
left  with  his  attorney,  were  held  to  have  been  properly  ad- 
mitted to  rebut  the  presumption  that  the  will  and  codicil 
bad  been  destroyed  by  the  testator  cmimo  revocandi.{b) 

Where  alterations  or  cancellations  are  made  in  a  will  Deiiberatire 
in  pencil,  they  may  be  final  or  deliberative,  but  the  prima  pencil  i^ur^. 
facie  presumption  is  that  they  are  deliberative,  and  not 
final;  it  is  a  question  of  evidence  as  to  whether  the 
testator  intended  them  to  be  final  or  not.  If  final,  they 
may  be  admitted  to  probate,  but  the  Court  requires  to  be 
well  assured  that  they  are  so.  (c)  In  Mence  v.  Mence{d) 
a  residuary  bequest  was  considered  to  be  cancelled  by 
striking  through  with  a  pencil  all  the  disposing  part, 
leaving  only  the  general  description,  with  pencil  notes 
in  the  margin,  indicating  alterations  and  a  diflerent  dis- 
position of  certain  articles,  (e) 


(a)  Svgden  v.  Lord  8t  Leo^ 
nards,  W.  N.  (1876)  114,  over- 
ruling  Qikick  v.  Qmek^  3  Sw.  & 
TV.  442;  see  farther  as  to  the 
evidence  required,  Bwrlt  v. 
BurU^  L.  B.  1  P.  &  D.  472. 

(6)  WhiUly  v.  King,  17  0. 
B.  (N.  S.)  766;  Saundwi  v. 
8axinder$,  6  Na  Cas.  5ia 


(c)  Tarloin  v.  Ba/itihridge,  3 
PMlUmore,  321 ;  Bavenacroft  v. 
Htmter,  2  Hagg.  68 ;  Lavender 
V.  Adame,  1  Add.  403 ;  EdwardM 
V.  AttUy,  1  Hagg.  490 ;  Hawkea 
V.  Hawke$,  ih.  321 ;  Be  BoUs,  2 
Add.  316. 

(d)  18  Ves.  348. 

(e)  See     the    remarks    of 
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Chap.  IX. 

Partial  obli- 
teration under 
Statute  of 
Frauda. 


Where^  in  cases   under  the    Statute  of  Fraads,  the 
testator  strikes  a  pen  through  parts  of  his  will  only^  the 
clauses  which  are  struck  through  are  alone  revoked^  and 
the  will  remains  in  force  as  to  the  parts  which  are  un- 
touched, (a)      It  is  not  necessary  that  the  whole  dsiise 
intended  to  be  revoked  should  be  obliterated^  it  is  enongh 
if  the  devisee's  name  is  struck  out.  (6)      In  StvifdonY. 
Bailey  (c)  a  devise  was  made  to  A  to  hold  to  her ''  her 
heirs  and  assigns  for  ever/'  and  the  words  "  her  heirs 
and  assigns  for  ever ''  had  been  struck  through  with  a 
pen^  but  the  obliteration   so  made   was  not  attested. 
It  was  held  that  the  act  of  the  testator  was  a  revocation 
by  obliteration  of  a  devise  or  any  clause  thereof  within 
the  meaning  of  the  sixth  section  of  the  Statute  of  Frauds, 
and  that  the  estate  in  fee  had  been  cut  down  to  an  estate 
for  life  only.     Where  the  legatee's  name  was  repeated 
several  times  in  the  will^  and  the  testator  drew  a  pen 
through  the  name  in  some  places  only,  the  bequests  were 
held  not  to  be  revoked,  the  description  of  the  legatee 
not  being  altered,  (d)      In  Orantlyv.  Oarthwait€,{€)  the 
testator,  by  a  will  dated  the  22nd  of  November,  1796, 
and  by  a  codicil  dated  the  2nd  of  June,  1808,  both  of 
which  were  duly  executed  and  attested,  devised  certain 
real  estates,  and  afterwards  made    an    unattested  will 
dated  the  25th  of  September,  1812,  which  contained  a 


Wigram,  V.C.,  on  this  case,  in 
Francis  v.  Orove$,  6  Hare,  48. 

(a)  Swinb.  Pt.  7,  b.  16,  pi  4 ; 
Sutton  V.  Button,  Oowp.  812; 
Humphreys  v.  Taylor,  5  Bac. 
Abr.  tit  Wills,  G.  p.  685; 
Hyde  v.  Mason,  ih.  540;  Soruby 
V.  Fordham,  1  Add.  78;  Zor- 
hins  v.   Larhins,  3   Bos.  &  P. 


16;  Short  v.  Smith,  4  East, 
419 ;  IHMnson  v.  Stidolpk,  11 
0.  B.  (N.  a)  86. 

(&)  lienoe  v.  Mence^  18  Yes. 
350. 

(c)  24  W.  R.  561. 

\d)  Martins  v.  Gardiner,  8 
Sim.  7a 

(e)  2  Buss.  90. 
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different  dispoBition  of  the  same  lands,  and  at  his  death      Chap.  ix. 

all  these  three  instruments,  the  two  wills  and  the  codicil 

to  the  first  will,  were  found  wrapped  up  in  one  piece  of 

paper.     The  unattested  will  was  contained  in  an  envelope 

on  which  was  endorsed  '^  the  last  will  and  testament  of 

John  Douce   Garthwaite    dated   the   25th   September, 

1812/'     The  envelope  containing  this  will  was,  along 

with  the  former  will  and  codicil,  inclosed    in  another 

envelope,  on  which  was  the  following  endorsement  in 

the  testator's  own  handwriting : — 

''The  kst  will  &c.  twenty-fifth  Septr.  1812 

■  Tho  loot  will  and  tootamcnt  A  oodieil — 

»  Superseded  by  the 

above 
John  Douce  Gbu-thwaite.  ^.j,,,    .     -^   ■,oic%  j» 

25th  April,  1812/' 

The  question  was  whether  the  writing  and  erasure  on  the 

envelope  amounted  to  a  revocation  of  the  will  of  1796, 

and  Lord  Eldon  held  that  there  was  not  such  a  writing 

as  would  revoke  the  first  will. 

Again,  if  part  of  one  sheet  of  a  will  consisting  of  Partial 
several  sheets  be  torn  off  or  cut  through,  the  other  sheets, 
together  with  the  signature,  attestation,  and  so  forth,  re* 
maining  in  their  original  state,  this  will  only  revoke  the 
part  actually  so  cut  or  torn,  and  will  not  enure  to  a  revo- 
cation of  the  whole  wiQ.  (a) 

Tho  Wills  Act,  (5)  provides  that "  no  obliteration,  in-  ObliteratioM 
terlineation,  or  other  alteration  made  in  any  will  after  under  Wiiia 
the  execution  thereof  shall  be  valid  or  have  any  effect,  execut^w 
except  in  so  feo*  as  the  words  or  effect  of  the  will  before  ^^^' 
such  alteration  shall  not  be  apparent,  unless  such  altera- 
tion shall  be  executed  in  Uke  manner  as  hereinbefore  is 

(a)   Seruhy  v.   Fordham,    1      Hagg.  552. 
Add.  78 ;  Bohertt  v.  Bovnd,  3  (h)  1  Yict.  c.  26,  t.  21. 
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Chap.  ix.      required  for  the  execution  of  the  will ;  but  the  wfll,  wifli 
such  alteration  as  part  thereof^  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin  or 
on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration^  or  at  the  foot  or  end  of,  or  opposite  to  a 
memorandum  referring  to  such  alteration^  and  written  at 
the  end  or  some  other  part  of  the  will/' 
Kerocation  by        By  the  20th  Section  of  the  Wills  Act  (a)  a  will  may  be 
under  wuia       revoked  ''  by  the  burnings  tearing^  or  otherwise  destroy- 
^^'  ing  the  same  by  the  testator^  or  by  some  person  in  his 

presence  and  by  his  direction^  with  the  intention  of  re- 
voking the  same/' 
<< Tearing^"  Under  this  section  it  has  been  decided  that  the  word 

"cutting."        *'  tearing ''  includes  ''  cutting/'      Cutting  is  a  mode  of 

destroying  as  effectual  as  tearing,  and  if  tearing  a  will  is 
a  sufficient  destruction  of  it,  the  same  effect  must  be 
attributed  to  cutting.  If  not,  a  will  torn  into  two  pieces 
would  be  revoked,  but  if  cut  into  twenty  with  a  knife 
there  would  be  no  revocation.  (6)  Where  a  part  only  of 
the  will  is  cut  out,  and  the  testator's  signature  is  left, 
there  will  be  a  revocation  pro  tanto.  (e)  But  if  it  appears 
that  the  cutting  was  done  animo  revocandi,  {d)  or  if  the 
testator's  signature  has,  (e)  or  the  signatures  of  the  wit- 

(a)  1  Vict.  c.  26.  (d)  WiUiami  v,  Jones,  7  Na 

(h)  Eohhe  v.  Knight,  1  Curt.  Gas.  106. 

768,     769,    per     Sir    Herbert  (e)  Hohh9  v.  KnigM,  1  Cnrt 

Jenner ;   and  see  Re  Cooke,  5  768 ;  Be  Oullan,  1  Sw.  k  Tr. 

No.  Gas.  390 ;  Clarke  v.  ScriTppB,  23 ;  4  Jur.  (N.  S.)  196 :  27  L 

2  Bob.  563 ;  16  Jur.  783.  J.  P.  &  M.  15  ;  Re  Lewie,  1  Sw. 

(c)  Re  Lamhert,  1  No.  Gas.  &  Tr.  31 ;  27  L.  J.  P.  A  M.  31 ; 

131 ;  Re  Cooke,  5  No.  Gas.  391 ;  Re  Simpeon,  5    Jur.   (N.  S.) 

Clarke  v.  Scrippe,  2  Bob.  563 ;  1366. 
16  Jur.  783. 
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nesses  have  been  destroyed  cmimo  revoccmdi,  the  whole  Chap.  IX, 
will  is  thereby  reyoked.(a)  Where,  however,  after  the 
death  of  a  testator  his  will  was  found  with  his  original 
signature  erased,  but  another  rignature  by  him  appeared 
a  short  distance  beneath,  it  was  held  on  the  facts  and  cir- 
camstances  deposed  to,  that  the  original  signature  was 
not  erased  ammo  revocandi  as  required  by  the  Wills  Act, 
and  that  in  the  probate  the  original  signature  must  bQ 
restored  and  the  second  signature  omitted.  (6) 

The  signature  at  the  end  of  the  will  is  the  only  one  Destnictioii  of 
that  satisfies  the  Wills  Act,  and  therefore  where  a  will  on^n^^ 
consists  of  several  sheets,  and  each  of  them  is  signed,  the  ^  "^°^  ^^' 
destruction  of  the  last  sheet  only,  will  revoke  the  whole 
Trill,  (c) 

But  if  a  testator  in  the  witnessing  clause  at  the  end  of 
his  will  says  that  he  has  set  his  hand  to  the  preceding 
pages,  he  makes  the  signatures  on  those  pages  a  part  of 
his  will,  and  if  having  so  recited  he  afterwards,  animo 
revocandi,  tears  off  the  signatures  from  the  preceding 
pages,  it  is  a  good  revocation  of  the  whole  will.(c2)  And 
where  a  testatrix  signed  her  name  at  the  end  of  the  first 
five  sheets  of  her  will,  and  at  the  foot  of  her  will  on  the 
sixth  sheet,  and  subsequently  cut  off  her  signatures  at 
the  end  of  each  of  the  first  five  sheets,  and  drew  her  pen 
through  her  signature  at  the  foot  of  the  will  on  the  sixth 
sheet,  adding  that  she  had  cancelled  the  will,  and  giving 

(a)  Birkhead  v.  Bowdoin,  2  (e)  Be  OuOan,  1  Sw.  &  Tr. 
No.  Gas.  66 ;  Eohhs  v.  Knight,  23  ;  4  Jur.  (N.  S.)  196 ;  27  It 
1  Curt.  780;  Ahrahami  r.Jo»eph,  J.  P.  &  M.  15  ;  QvUan  v.  Orove, 
5  Jut.  (N.  S.)  179 ;  Be  Jcme$,  26  Beav.  64 ;  TroU  v.  Troit,  6 
7  Jut.  (N.  S.)  62 ;  Evam  v.  Jur.  (N.  S.)  760  ;  29  L.  J.  P.  & 
DaOow,  31  L.  J.  P.  &  M.  128.  M.  156. 

(b)  Be  King,  2  Bob.  403 ;  and  (d)  WUliamM  t.  l^ley,  Johns, 
see  Be  Coleman,  2  S  w.  &  Tr.  314.      530. 

c  c 
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Chap.  IX. 


When  destruc- 
tion of  seal 
reyocation. 


Evidence  to 
rebut  presump- 
tion of  revo- 
cation by 
tearing,  &c. 


the  date  ;  it  was  held  that  as  the  testatrix  had  cnt  off  a 
portion  of  her  will  which^  though  not  in  fact,  was  treated 
by  her  as  a  material  part  of  it,  she  had  done  an  act  of  re- 
vocation sufficient  to  satisfy  the  statute,  (a) 

Although  a  seal  is  not  necessary  to  the  due  execution 
of  a  will,  yet  if  the  testator  by  affixing  a  seal  makes  tiie 
will  a  sealed  instrument,  and  afterwards  tears  off  the  seal 
animo  revocamdi,  the  will  is  revoked.  This  was  decided 
in  Price  v.  P(>well,{b)  where  Pollock,  C.B.,  said:  "As 
this  will  professed  to  be  executed  under  seal,  and  was 
published  and  attested  as  a  sealed  instrument,  when  the 
seal  was  torn  off  it  ceased  to  be  the  instrument  wluch 
the  testator  professed  to  execute,  and  to  publish  to  the 
attesting  witnesses,  and  through  them  to  the  world,  (e) 

In  order  to  rebut  the  presumption  of  revocation  by 
tearing,  evidence  is  admissible  to  show  that  it  was  occa- 
sioned by  wear,  and  was  not  done  by  the  testator  anifM 
revoewndij  (d)  and  evidence  generally  is  admissible  to  show 
that  an  act  which  primd  fade  would  appear  to  have 
been  done  with  the  intention  of  revoking  the  will,  was 
not  in  fact  done  with  such  intention.(6)  In  G^a^  t. 
Chipps,  (/)  the  will  of  the  testator  remained  in  his  custody 
till  his  death,  when  it  was  found  in  a  mutilated  state, 
torn  and  cut,  but  the  signatures  of  the  testator  and  the 
attesting  witnesses  remained  at  the  end  of  the  will.  It 
was  held,  in  the  absence  of  extrinsic  evidence,  firom  the 
peculiar  manner  in  which  the  mutilations  were  effectedi 


(a)  Be  Earrii,  3  Sw.  &  Tr. 
485. 

(h)  3  H.  &  N.  341. 

(e)  And  see  Lambell  v.  Lam- 
heU,  3  Hagg.  56a 

(d)   Bigge  v.   Bigge,  3  No. 


Gas.  601 ;  and  see  1  £q.  Gas. 
Abr.  402,  pi.  3  marg« 
.     («)  Tozer  v.  Tcaer,  2  Na  Cas. 
11 ;  Be  Hcmnam^  14  Jar.  558. 
(/)  2  Rob.  563. 
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that  there  was  no  intention  to  revoke  the  whole  will^  but     Chap.  ix. 
that  the  papers  as  altered  were  intended  bj  the  testator 
for  a  draft  of  a  new  will^  and^  in  the  event  of  his  not 
making  a  new  will^  to  operate  as  his  will. 
A  will  may  be  only  partially  revoked  by  tearing.     In  Partial  revooa- 

tionbyteftring. 

Christmas  v.  Whinyate8{a)  the  testatrix  executed  her  will 
on  two  sheets  of  paper^  and  a  codicil  on  the  second 
side  of  the  second  sheet.  After  her  death  these  two 
sheets  were  founds  but  part  of  the  top  of  the  second  sheet 
had  been  cut  off^  including  the  testatrix's  signature  on 
the  upper  part  of  the  second  side^  the  names  of  the 
attesting  witnesses  being  untouched.  It  was  held  that 
the  wiU  and  codicil  when  executed  formed  one  testamenti 
which  had  been  mutilated  by  cutting  off  a  portion ;  but 
that^  firom  the  manner  in  which  it  was  cut^  and  the  pre- 
servation of  the  rest  of  the  will  and  codicil^  the  testatrix 
only  intended  to  revoke  so  much  of  the  will  as  was  cut 
off. 

And  in  Be  Woodwa/rd(b)  it  was  held  that  the  mere 
cutting  or  tearing  off  the  first  few  lines  of  a  will  without 
other  circumstances  could  not  raise  the  inference  that 
the  deceased  intended  to  revoke  the  whole  will. 

Cancelling  a  will  by  striking  a  pen  through  it  is  not  CanoelUngr  a 
a  revocation  under  the  Wills  Act.(c)      The  words  "can-  cation  under 
celKng'^   and  "obliterating/'  used  in  the   Statute   of  ^^^*^ 
Frauds^  were  advisedly  omitted  by  the  Legislature^  and 
when  they  speak  of  " burning''  a  will  and  "tearing"  a 
will,  and  then  of  "  otherwise  destroying "  a  will,  they 
must  be  understood  as  intending  some  mode  of  destruc- 
tion  ejusdem  generis,  not  an  act  which  is  not  a  destroying 

(a)  3  Sw.  &  Tr.  81.  also  Ba/ncer  v.  Orahh,  L.  B.  8 

(*)  L.  B.  2  P.  A  D.  206  ;  see     P.  A  D.  98. 

(c)  S.  20. 
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in  the  primary  meaning  of  the  word^  although  it  may 
have  the  sense  metaphorically^  as  being  a  destruction  of 
the  contents  of  the  will,  (a)  Thos^  where  the  testator  left 
a  duly  executed  will  consisting  of  three  sheets  of  paper, 
each  of  which  was  signed  by  him^  and  it  was  found  ^t 
he  had  written  over  each  of  his  signatures  the  words 
*'  Cancelled  W.  B./'  and  that  he  had  added  a  memo- 
randum at  the  end  in  which  were  the  words,  *'  I  hereby 
reyoke  this  will,  and  it  is  altogether  cancelled/'  and  "1 
intend  to  make  another  will  whereupon  I  will  desta^y 
this/'  it  was  held  that  the  will  had  not  been  revoked,  (ft) 
So  where  the  testatrix  struck  a  pen  through  the  signature 
to  her  will  cmimo  revocandi,  it  was  held  that  the  will  was 
not  revoked,  (c) 

If  a  word  is  utterly  illegible  and  another  is  substitated 
both  must  be  omitted,(cQ  unless  it  can  be  proved  by  the 
evidence  of  experts  how  the  will  originally  8tood,(e)  but 
if  the  words  or  effect  before  the  alteration  cannot  be 
made  apparent  on  the  &ce  of  the  instrument,  extrinsic 
evidence,  such  as  a  draft  copy  of,  or  instructions  for,  the 
will,  is  not  admissible  to  show  what  the  obliterated 
passages  were.  It  was  the  intention  of  the  Legislature 
that  if  a  testator  shall  take  such  pains  to  obliterate  certain 


(a)  Stephene  v.  Taprellj  2 
Curt,  465,  per  Sir  H.  Jenner ; 
and  Bee  Eohha  v.  Knight,  1 
Curt.  779 ;  QreviOe  v.  Tylee,  7 
Moo.  P.  0.  320 ;  Shaw  v.  Thorne, 
4  No.  Cas.  649 ;  Be  De  Bode,  5 
No.  Cas.  189. 

(h)  Re  Brewster,  29  L  J.  P. 
A  M.  69;  6  Jur  (N.  S.)  56; 
and  see  Be  Farey  15  Jur,  1114 ; 
Be    Dyer,    5    Jur.    1016;   Be 


Bea/oan,  2  Cart.  369. 

(c)  Be  Base,  4  No.  Cas.  101; 
and  see  Be  De  Bode,  5  No.  Cas. 
189. 

{d)  Stephens  v.  TapreU,  2 
Curt.  467. 

(«)  Cooper  V.  Boekett,  4  Moo. 
P.  C.  C.  419 ;  Be  Oppenhem,  17 
Jnr.  306  ;  Be  Ibhetson,  2  Cart 
337;  Liuhington  v.  Onshve,  6 
No.  Cas.  187 ;  12  Jur.  465. 


REVOCATION  OF  WILLS.  389 

passages  in  his  will  and  shall  so  effectually  accomplish  his      Chap.  IX. 
purpose  that  those  passages  cannot  be  made  oat  on  the 
&ce  of  the  instrument  itself^  it  shall  be  a  revocation 
as  good  and  valid  as  if  done  according  to  the  stricter 
forms  mentioned  in  the  act.  (a) 

The  Court  will  not  in  the  first  instance  take  upon  itself 
to  decide  whether  the  words  obliterated  can  or  cannot  be 
made  out ;  if  it  be  asserted  in  an  allegation  that  they  are 
capable  of  being  distinguished  on  the  face  of  the  will^  the 
Court  will  refer  such  an  allegation  to  proofs  and  then 
pronounce  its  judgment  according  to  the  testimony 
which  may  be  offered  at  the  hearing,  {b) 

Where  the  testator  evidently  did  not  mean  to  revoke 
his  will^  but  to  substitute  a  different  legacy  for  the  one 
already  given,  and  the  original  nature  or  amount  is  so 
erased  as  not  to  be  apparent  on  the  face  of  the  will,  then  if 
the  substituted  legacy  cannot  take  effect  by  reason  of  de- 
fective attestation,  parol  evidence  is  admissible  to  show 
what  was  the  nature  or  amount  of  the  original  legacy,  (c) 
And  so,  where  the  name  of  a  legatee  ((2)  or  of  an  executor 
is  erased,  parol  evidence  is  admissible  to  show  what  the 
name  originally  was,  and  it  will  be  restored,  if  the  Court 
is  satisfied  that  the  testator  only  revoked  the  first  bequest 
on  the  supposition  that  he  had  effectually  substituted  a 
new  legatee,  (a)     If  the  erased  parts  cannot  be  deciphered 

(a)  Tovmley  v.  Watsont  3  No.  (d)  Short  v.  Snwth,  4  East, 

Cas.  17  ;  8  Curt.  761 ;  Be  Hon^  419. 
ford,  L,  B.  3  P.  A  D.  211.  (e)  Be  Farr,  6  Jur.  (N.  S.)  56; 

(&)    Townley   v.    Watson,  3  29  L.  J.  P.  A  M.  70  ;  Be  Harrie, 

Curt.  769.  1  Sw.  &  Tr.  536 ;  29  L.  J.  P.  A  M. 

(c)  Brooke  v.  Kent,  3  Moo.  P.  79 ;  Ex  pcvrte  Earl  of  Ilcheeter,  7 

0.  C.  334 ;  1  No.  Cas.  99 ;  Soar  Ves.  379 ;  Ealee  v.  Tohelove,  14 

V.  Dolman^  3  Cart.  121 ;  6  Jur.  Jar.  817;  Be  McOabe,  L.  R.  3 

512  ;  Be  Beeve,  13  Jar.  370.  P.  &  D.  94.     In  Be  Bedford,  5 
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probate  will  be  granted  of  the  will  with  those  parts  erased 
in  blank,  (a) 

Where  a  gift  in  a  will  has  been  struck  out,  and  it  is 
proved  that  the  testator  hoa  given  money  in  his  lifetime 
to  the  legatee^  the  fact  of  the  will  being  altered  by  the 
testator  is  admissible  as  evidence  to  show  that  the  legacy 
was  satisfied.  (6) 

Where  a  &c-8imile  probate  is  granted  of  a  will^  which 
has  had  lines  drawn  across  it^  ''  with  the  several  altera- 
tions^ interlineations,  and  erasures  appearing  therein/' 
the  will  must  be  taken  to  have  been  executed  after  the 
lines  were  drawn,  and  it  will  be  presumed  that  the 
testator  meant  that  the  legacies  given  in  the  part  crossed 
out  were  not  to  take  effect,  (c) 

Unattested  alterations  in  the  handwriting  of  the  testa- 
tor in  a  will  made  before  the  Wills  Act  came  into  ope- 
ration, will,  in  the  absence  of  any  evidence  as  to  the 
date,  be  presumed  to  have  been  made  before  the  act 
came  into  operation,  (d) 

In  one  case,  where  the  testator  died  in  1839,  an  mi- 
attested  codicil  without  date  was  pronounced  for,  the 


No.  Cas.  188,  the  Court  re- 
fused,  upon  parol  evidence,  to 
grant  probate  of  the  will  as  it 
originally  stood,  and  required 
the  consent  or  renunciation  of 
the  party  whose  name  had 
been  erased  before  granting 
probate  in  blank  to  the  other 
executors.  This  case,  however, 
appears  to  be  of  doubtfbl  au- 
thority ;  see  1  Jarm.  on  Wills, 
drd  ed  133  n.  c. 

(a)  Be  Ihhetion,  2  Curt  337 ; 
Be  James,  1  9w.  &  Tr.  238. 


(()  Twiwing  v.  PoweU,  2  GolL 
262. 

(c)  Oann  v.  Qregory,  3  D.  IL 
G.  777 ;  Shea  v.  BoecheUi,  18 
Beav.  321 ;  18  Jar.  614 ;  23  L. 
J.  Ck  652 ;  see  further  as  to 
probate  in  fao-simile.  Be  Ken- 
c2aZ2,  4  No.  Cas.  317 ;  Be  8mUh, 
3  Sw.  &  Tr.  589. 

((2)  Be  Pennington,  1  Na 
Cas.  399;  Wynn  v.  Hevening' 
Itam,  1  Coll  630 ;  Be  Streaker, 
28  L.  J.  P.  &  M.  50 ;  Banke  v. 
Thornton,  11  Hare,  180. 
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case  being  bare  of  facts  and  there  being  nothing  to  show  Crap.  ix. 
that  the  codicil  was  signed  after  the  Wills  Act  came  into 
operation,  (a)  And  where  a  will  duly  executed  before  the 
passing  of  the  Wills  Act^  and  remaining  in  the  testator's 
custody  after  the  passing  of  the  Act^  was  found  with  his 
signature  crossed  out^  the  Courts  in  the  absence  of  evi- 
dence as  to  the  date  when  the  act  of  crossing  out  was 
done^  refused  to  presume  that  it  was  before  1838,  and 
therefore  pronounced  for  the  wiU.  (b) 

Where  a  will  has  been  drawn  with  blanks  left,  e.  g»  for  Bianirs,  when 
the  names  of  legatees  and  the  amount  of  the  legacies,  Eave^b^en 
which  blanks  are  afterwards  filled  up,  but  there  is  no  ^^' 

evidence  to  show  when,  the  presumption  is  that  they 
were  filled  in  before  execution. (c)  In  Birch  v.  BifGh{d) 
a  testator  gave  directions  that  his  will  should  be  prepared 
with  blanks  for  the  amount  of  the  legacies,  which  was 
done,  and  the  will  was  found  after  his  death  regularly 
executed,  in  an  envelope  (the  seals  of  which  had  been 
twice  broken)^  with  the  amount  of  the  legacies  filled  up 
in  his  own  handwriting  in  black  ink,  and  other  insertions 
in  red  ink  (there  being  no  evidence  when  either  was 
done),  a  list  or  schedule  of  legacies  corresponding  with 
those  in  the  will  being  found  in  the  same  envelope. 
It  was  held  that  the  will  was  entitled  to  probate  with 
some  of  the  insertions  only,  namely,  those  in  black 
ink. 

The  mere  circumstance  of  the  amount,  or  the  name 
of  the  legatee,  being  inserted  in  different  ink,  and  in 
a  dififerent  handwriting,  does  not  alone  constitute  an 

(a)  PeeheU  v.  Jenhimon,  2  (c)  1  Jarm.  3rd  ed.  134-5. 

Curt.  273.  (d)  6  No.  Gas.  681 ;  1  Rob. 

(li)  Ben$on  v.  Benson,  L.  B.  675  ;  see  however,  Be  Bacon,  3 

2  P.  &  D.  172.  No.  Gas.  645. 
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obliteration^  interlineation^  or  other  alteration  within  the 
meaning  of  the  statute,  nor  does  any  presumption  arise 
against  a  will  being  duly  executed  as  it  appears,  (a) 

Where  a  testator  made  some  alterations  in  a  duly- 
executed  will^  and  he  and  the  attesting  witnesses  traced 
their  former  signatures  with  a  dry  pen,  and  the  attesting 
witnesses  placed  their  initials  opposite  each  of  the  altera* 
tions,  the  Court  refused  to  regard  the  initials  in  the 
margin  as  evidence  that  the  alterations  had  been  duly 
executed  and  attested,  and  declined  to  grant  probate  of 
the  will  with  the  alterations.(&) 

In  Re  Treeby{e)  the  testator  in  the  beginning  of  his 
will  disposed  of  certain  houses  in  trust  for  the  benefit  of 
his  children.  The  words  of  the  description  of  one  of 
such  houses  were  struck  through  by  a  pen,  and  the 
deceased's  signature,  but  not  those  of  the  witnesses,  was 
placed  near  such  alteration.  At  the  end  of  the  wiQ  a 
clause  was  interlined,  by  which  the  testator  bequeathed 
the  same  house  to  his  trustees  for  the  sole  benefit  of  his 
wife.  Under  the  signatures  of  the  deceased  and  the 
witnesses  at  the  termination  of  the  will  a  memorandum 
was  added  to  the  effect  that  the  above  words  were  struck 
out  for  the  benefit  of  the  testator's  wife.  This  memo- 
randum was  signed  by  the  deceased  and  attested  by  the 
witnesses.  It  was  held  that  the  memorandum  referred 
to  both  alterations,  the  obliteration  and  interlineation, 
and  that  the  will  so  altered  should  be  admitted  to 
probate. 

Where  erasures,  alterations,  and  interlineations  ap- 
pear on  the  face  of  a  will,  there  should  be  an  affidavit 

(a)  GrwOU  v.  Tylee,  7  Moo.      A  S.  1S2. 
P.  0.  C.  320.  (c)  U  R  3  P.  &  D.  242. 

(h)  Be  Cwmingham,  1  Searle 
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■w 

&om  all  the  witnesses^  or  the  absence  of  an  affidavit  of  a     Chap.  ix. 
witness  should  be  accoonted  for.(a) 
Where  a  will  is  made  before  the  first  of  January^  1838^  Obliterations, 

&c«   in  will 

the  effect  of  any  obliterations  or  alterations  made  after  made  before, 
that  date  must  be  considered  with  reference  to  the  pro-  after,  is? 
visions  of  the  WiUs  Act.(fe)  ^^"""y'  ^^' 

Where  there  are  obliterations  and  alterations  in  a  will  Piesamption 

fts  to  when 

made  since  the  Wills  Act^  and  there  is  no  direct  evidence  alterations 
to  show  when  they  were  made^  the  primd  facie  presump-  Snce  WiUs 
tion  of  law^  it  is  now  settled  after   some  conflict  of  ^^ 
authority^  (c)  isj  that  they  were  made  after  the  execution 
of  the  will,  (d) 

The  onu8  is  cast  upon  the  party  who  seeks  to  derive 
an  advantage  from  an  alteration  in  a  will  to  adduce  some 
evidence  fit>m  which  a  jury  might  infer  that  the  alteration 
was  made  before  the  will  was  executed,  (e) 

Where  a  testatrix  told  the  witnesses  at  the  time  of 
attestation  that  she  had  made  alterations  in  her  will^  but 
did  not  allow  them  to  see  what  the  alterations  were^  it 
was  held  that  in  the  absence  of  any  means  to  determine 


(a)  Be  TowTuend,  5  No.  Gas. 
146. 

(6)  Bohht  V.  Knight,  1  Curt 
768;  Be  Lvocock,  ib.  906 ;  Broohe 
y.  Keni,  3  Moo.  P.  G.  G.  334 ; 
1  No.  Gas.  93 ;  Andrewa  v. 
Turner,  3  Q,  B.  177 ;  Oroher  v. 
Ma^quii  of  Hertford,  4  Moo.  F. 
C.  O.  356;  WaXkw  v.  Arrn^ 
itrong,  21  Beav.  305,  on  app. 
4  W.  B.  770. 

(e)  Be  Stow,  4  No.  Gas.  477  ; 
Burgayne  t.  Showier,  1  Bob.  13 ; 
3  No.  Gas.  101 ;  Be  Saunuvrez, 
3  No.  Gas.  208  tiw 


(cQ  Cooper  v.  Bockett,  4  No. 
Gas.  685  ;  4  Moo.  P.  G.  G.  419  ; 
Bwrgoyne  v.  Showier,  1  Bob.  13 ; 
3  No.  Gas.  101 ;  Be  Thompeon, 
3  No.  Gas^  441 ;  Simmone  v. 
Budcdl,  1  Sim.  (N.  S.)  115; 
Greville  v.  TyUe,  7  Moo.  P.  G. 
G.  320;  Swete  v.  Pideley,  6  No. 
Gas.  183 ;  Doe  v.  Pcdmer,  16  Q. 
B,  747 ;  Qann  v.  Gregory,  3  D. 
M.  G.  777 ;  Be  Jcmee,  1  Sw.  & 
Tr.  238. 

(e)  Doe  V.  Palmer,  16  Q.  B. 
747 ;  Wm%a9M  v.  Aehton,  1  J. 

&  H.  iia 
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what  alterations  were  made  before  execution,  the  Conxt 
could  not  give  effect  to  any  of  them,  (a) 

In  Be  White  (b)  the  will  of  the  deceased  was  written  on 
the  first  and  third  pages  of  several  sheets  of  note-paper^ 
the  sheets  being  stitched  together  in  the  form  of  a  book. 
At  the  foot  of  one  of  the  written  pages  were  the  following 
words:  "1  leave  the  whole  of  my  property  to  the  following 
religious  societies,  viz.^  ...  to  be  divided  in  equal  shares 
amongst  them.''  At  the  top  of  the  opposite  page,  which 
was  otherwise  blank,  were  the  names  of  certain  societies. 
The  surviving  attesting  witness  could  not  state  that  the 
names  were  there  when  the  will  waa  executed.  It  was 
held  that  the  namies  so  written  must  be  considered  as  in- 
terlineations, and  as  there  was  no  evidence  that  they  were 
inserted  before  execution  the  probate  must  issue  without 
them. 

The  presumption  of  law,  that  obliterations  and  altera- 
tions in  a  will  since  the  Wills  Act  were  made  after  exe- 
cution, may  be  rebutted  by  evidence  showing  that  it  was 
highly  probable  that  they  were  made  before  execution.(e) 
Declaration  of  Thus,  declarations  by  a  testator  before  the  execution  of 

testator. 

his  will  that  he  intended  to  make  provision  for  the  person 
in  whose  favour  alterations  are  made,  are  admissible  in 


Rebuttal  of 
presomption. 


.    (a)  WUUaTM  V.  Ashion,  1  J. 
&  H.  116. 

In  one  caee,  where  the  at- 
testing witnesses  could  not 
swear  whether  an  added  para- 
graph was  written  before  or 
after  the  execution  of  a  will, 
probate  was  decreed  of  the  will 
as  it  stood,  bat  this  decision 
was  merely  on  motion;  no 
cases    appear    to    have    been 


cited,  and  there  was  no  opposi- 
tion, Be  Strindin,  1  Bob.  192; 
see,  however.  Be  Gadget  L.  ^ 
lP.A;D.543;E6JBfr«,L.B.2 

P.  &  D.  214. 

(&)  6  Jur.  (N.  S.)  808 ;  30  L 
J.  P.  &  M.  55. 

(c)  Keigwin  v.  Kngwin,  7  Jar. 
840;  8  Cart.  607 ;  Be  Jacoh,  1 
No.  Gas.  401. 
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evidence  as  tending  to  ahow  that  the  alteration  was  made  Chap.  ix. 
before  execution,  (a)  So,  where  the  deceased  executed  a 
will  and  codicil,  the  latter  referring  to  the  former  by  its 
date^  and  the  name  of  the  executor  appointed  by  the  will 
was  written  on  an  erasure;  the  Court  admitted  the 
declaration  of  the  testator  as  to  the  person  he  had  ap- 
pointed executor,  made  before  the  execution  of  the 
codicil,  and  granted  probate  of  the  will  and  codicil  to 
such  executor.  (6)  At  one  time  the  rule  was,  that 
declarations  made  after  the  will  was  executed  were  not 
admissible,  (c)  But  in  the  recent  case  of  Sugden  v.  Lord 
St.  Leon€brds{d)  the  Court  of  Appeal  decided  that  declara- 
tions as  to  the  contents  of  his  will,  made  by  a  testator 
after  execution,  were  admissible.  And  upon  the  same 
principle  declarations  as  to  alterations  would  be  admis- 
sible to  prove  when  an  alteration  was  made. 

Where  some  trifling  alterations  or  interlineations  ap-  Evidence  of 

expert. 

peared  on  the  face  of  a  holograph  will,  and  there  was  no 
evidence  whether  they  were  written  before  or  after  the 
execution,  except  the  affidavit  of  an  expert,  that  in  his 
opinion  they  were  written  at  the  same  time  as  the  rest  of 
the  will ;  on  that  evidence  the  Court  admitted  them  to 
probate,  {e) 

And  where  a  will  in  the  testator's  handwriting  con-  Testator  in 
tained  material  alterations,  about  the  making  of  which  ^^ce.    ' 

(a)  Doe  V.  Palmer,  16  Q.  B.  tions  of  intention,  Be  Keeny  L. 

747;  Be  Foley,  25  Ix  T.  311 ;  B.  3  P.  &  D.  105,  and  ante  p. 

Johruon  v.  Laford,  L.  B.  1  P.  &  381. 

D.  546 ;  Be  Bipley,  1  Sw.  &  Tr.  (c)  See  cases  eupra,  note  (a). 

68  ;  Stainee  v.  8tewa/rt,  2  Sw.  (d)  W.  N.  (1876)  114.  ^ 

&  Tr.  320;  Quick  v.  Quick,  3  (c)  Be  Hindmareh,  L.  B.  1 

Sw.  &  Tr.  442.  p.  &  D.  307  ;  see  also  i26  Cadge, 

(h)  Be  Syhee,  L.  R  3  P.  &  D.  a>.  543. 
26 ;  see  further  as  to  declara- 
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no  information  conld  be  obtcdned,  and  such  will  was 
signed  by  the  testator  whilst  as  a  soldier  he  was  employed 
in  actual  military  service^  it  was  presumed  that  the  altera- 
tions were  made  during  the  continuance  of  such  service 
and  they  were  included  in  the  probate,  (a) 

If  a  will  is  written  on  several  sheets  of  paper  and  these 
are  bound  together^  the  legal  presumption  is  that  they 
were  so  bound  together  at  the  time  of  execution  and  at- 
testation. Where^  therefore^  the  testatrix  substituted  for 
an  original  sheet  in  her  wiU  one  in  her  own  handwriting, 
it  was  held  that  in  the  absence  of  evidence  the  reasonable 
presumption  was  that  the  substitution  was  made  before 
execution.  (6) 

Where  alterations  are  made  in  a  will  and  there  is  a 
duly-executed  codicil  to  the  will  which  does  not  notice 
the  alterations^  the  prima  fckde  presumption  is  that  they 
were  made  after  the  codicil  was  executed,  (c)  But  where 
the  testator  said  in  a  codicil  to  his  will  that  it  was  his 
wish  that  interlineations  made  in  the  will  might  stand  as 
part  thereof  if  in  his  own  handwritings  it  was  held  that 
such  interlineations  might  be  admitted  to  probate.  (^ 
And  where  unattested  alterations  appeared  in  a  wiU  with- 
out extrinsic  evidence  as  to  whether  made  before  or  after 
execution^  and  a  codicil  bore  date  two  years  after  that  of 
the  wills  the  Court  upon  internal  evidence  decreed  probate 
with  the  alterations  as  made  at  least  before  the  execution 
of  the  codicil.  (6) 


(a)  Be  Tweedale,  L.  B.  3  P. 
&D.  204 

(h)  Be  Counien  of  Morton^ 
18  Jar.  1108;  and  see  Beet  v. 
Beee,  L.  B.  8  F.  &  D.  84 

(c)  Luehington  v.  Omhw,  6 
No.  Cas.  183;  12  Jur.  465; 
Bowley  v.  Merliny  6  Jur.  (N.  S.) 


1165  ;  Chriiimae  v.  Whinyatet, 
3  Sw.  &  Tr.  81. 

{d)  Be  MUU,  11  Jar.  1070 ; 
see  also  Be  ParJcer,  27  L.  T.  18 ; 
Be  Mogg.  1  No.  Cas.  325 ;  Be 
Wyatt,  2  Sw.  A  Tr.  494 

(6)  Be  Bradley,  5  Na  Cos. 
187. 
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Where  a  testator  has  made  a  new  will,  and  attempts  to     Chap.  IX. 
revoke  the  former  on  the  supposition  that  the  new  will  is  Dependent 
Talid,  and  it  appears  that  the  new  will  is  not  in  te^t  valid;  ^y<^^on. 
then,  as  the  intended  revocation  depends  on  the  effectoal 
Bubstitation  of  the  new  will,  the  former  one  cannot  be 
considered  to  have  been  revoked. 

In  ex  parte  The  Earl  of  IleheBter(a)  Lord  Alvanley 
said  that  the  role  to  be  gathered  firom  the  cases  on  this 
sabject  was,  that  where  it  was  evident  that  the  testatoi^ 
though  using  the  means  of  revocation,  could  not  intend  it 
for  any  other  purpose  than  to  give  effect  to  another  dis- 
position, though  if  it  had  been  a  mere  revocation  it  would 
have  had  effect,  yet,  the  object  being  only  to  make  way 
for  another  disposition,  if  the  instrument  cannot  have 
that  effect  it  shall  not  be  a  revocation.  (6) 

Thus,  where  a  testator,  after  making  a  second  will, 
which  was  not  duly  executed,  cancelled  the  former,  it  was 
held  that  this  was  not  a  revocation,  because  it  was  not  an 
in  dependent  act,  but  done  to  /uscompany  or  in  way  of 
affirmation  of  the  second  will,  from  an  opinion  that  the 
second  will  had  actually  revoked  the  first,  (c)  It  makes 
no  difference  that  the  latter  will  is  in  &vour  of  another 
person.(c2) 

Where  a  testator,  having  duly  executed  a  will  written 
on  eight  sheets  of  paper,  to  each  of  which  his  seal  was 


(a)  7  Ves.  372. 

(6)  See  this  passage  cited, 
Biebifuon  v.  SUdolph,  11  G.  B. 
(]N^.  8.)  360 ;  Be  Middleton,  3 
Sw.  &  Tr.  585  ;  and  see  further 
for  instances  of  dependent  re- 
lative revocation,  Be  Cockayne, 
Deane,  177;  Powell  v.  Powell, 
L.  R.  1  P.  &  D.  209. 

(c)    Onioru  v.   Tyrer,   cit.  1 


Powell  on  Devises,  600;  see 
S.  0.  1  P.  Wms.  343;  Prec. 
Oh,  459 ;  2  Vem.  743 ;  1  Eq. 
Gas.  Abr.  407. 

(d)  See  Ex  parte  Earl  of 
Bchetter,  7  Ves.  379,  per  Sir 
Wm.  Grant,  and  the  recent 
case  of  DoMcer  v.  Crahh,  L.  B. 
3  P.  &  D.  98. 
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Chap.  IX.     affixed^  gave  instnictions  for  a  new  will^  which  he  signed 
and  then  commenced  to  tear  off  the  seals  from  lihe  old 
will^  but  ceased  on  being  told  that  the  new  one  bad  not 
yet  been  perfected  to  pass  lands^  and  died  before  the  new 
will  was  completed,  it  was  held  that  the  old  will  had  not 
been  revoked,  (a)    In  Hide  v.  Mason{b)  the  testator  made 
his  willy  and  executed  two  duplicates,  and  made  B  and 
C  (since  deceased)  executors,  and  one  of  the  duplicates 
was  delivered  to  B.      About  three  weeks   before  the 
testator's  death  he  made  several  alterations  and  oblitera- 
tions with  his  own  hand  in  the  duplicate  remaining  in  \q& 
own  custody,  making  a  new  devise  of  his  real  estate,  and 
a  new  residuary  legatee,  and  a  new  executor,  entirely 
striking  out  the  names  of  the  first  devisees,  residuary 
legatee,  and  executors,  and  altered  several  of  the  former 
legacies,  and  inserted  or  interlined  new  legacies,  and 
soon  after  wrote  another  will  with  his  own  hand,  agree- 
able in  a  great  measure,  but  not  altogether,  to  the  will  or 
duplicate  so  altered,  witt  conclusion  in  these  words,  ''In 
witness  whereof  I  the  said  testator  have  to  each  sheet  set 
my  hand,  and  to  the  top  where  the  sheets  are  fixed  together 
my  hand  and  seal,  and  to  the  last  thereof  my  hand  and 
seal,  and  to  a  dupHoate  of  the  same  tenor  and  date,  this 
day  of  1730/'     But  there  was  no  signing  or 

fixing  together.  Testator  soon  after  began  to  write 
another  will,  word  for  word  with  the  last,  so  &c  as  it 
went,  but  went  no  further  than  devising  his  lands. 
Testator  lived  six  days  after,  and  was  in  good  health, 

(a)  Hyde  v.  Hyde,  1  Eq.  Gas.  Comyn    Bep.   451 ;     dted  in 

Abr.  409 ;  8  Chan.  Bep.  155.  Ooodright  v.  GfZcmer,  4  Burr. 

(h)  3  Eq.   Caa.  Abr.   776 ;  2515 ;    S.  G.  nom.   Odlamy  v. 

Tin.  Abr.  Devise  (B.  2)  pi.  17 ;  Hyde,  1  Gas.  temp.  Lee,  423 

S.  G.  nom.  Limhery  v.  Maeon,  (n)  a. 
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and  might  have  finished  and  exeonted  both  or  either  of     Chap.  ix. 
the  latter  wills  if  he  had  thought  fit.     Testator  never 
sent  or  called  npon  B  for  the  daplioate  of  the  first  will  tn 
liis  hands^  thongh  B  Ured  in  town.      After  the  death  of 
the  testator^  all  the  testamentary  papers  or  schedules 
were  found  lying  in  loose  and  separate  papers  upon  a 
table  in  his   closet^  not  signed  or  executed^  and  the 
duplicate  of  the  first  will  was  found  on  the  same  table^ 
altered  and  obliterated^  with  his  name  and  seal  thereto^ 
whole  and  uncancelled.      Sentence  was  given  for  the 
duplicate  of  the  first  will  in  B's  hands  on  the  ground 
that  the  testator  did  not  intend  an  intestacy^  and  by  the 
alterations  and  obliterations  in  his  own  duplicate  of  his 
first  will  he  appeared  only  to  design  a  new  will^  which  he 
never  perfected;  the  first  ought  to  stand;  and  the  testator 
not  calling  for  the  duplicate  of  the  first  will  in  B's  hands 
strengthened  the  presumption  of  his  intent  not  absolutely 
to  destroy  his  first  will  till  he  had  perfected  another, 
which  he  never  did.     In  Wtnsor  v.  Pr(Uty{a)  the  testator 
having  made  a  will  duly  executed ;  several  years  afterwards 
made  various  interlineations  and  obliterations  therein, 
striking  out  the  original  date,  and  substituting  the 
day  of  November,  1816.     In  December,  1816,  he  caused 
a  fiur  copy  to  be  made,  in  which  he  afterwards  made  one 
interlineation,  but  never  executed  such  fsir  copy.    The 
Court  held  that  the  will  to  revoke  was  so  coupled  with 
the  intent  to  make  a  new  will  as  to  depend  for  its  opera- 
tion  on  such  second  will,  or  in  other  words,  that  the 
intention  was  only  to  revoke  by  another  disposition,  and 
consequently  remained  inchoate  and  entire  until  that 
disposition  was  efirected.(6) 

(a)  5  Moo.  484;  2  Bred.  &  B.  (h)  And  see  Burtemhaw  y. 

S50.  QUberty  Cowp.  49;    Button  v. 
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Doctrine  of 
dependent 
relative  revo- 
cation does  not 
apply  to  past 
tranaactiona. 


No  new  will 
made. 


Partial  obliter- 
ation and  new 
disposition. 


Complete 
obliteration. 


The  doctrine  of  dependent  relative  revocation  applies 
only  where  a  will  is  destroyed  on  the  supposition  that  a 
subsequently  executed  will  is  valid^  and  does  not  apply 
to  past  transactions;  so  that  a  will  which  has  been 
cancelled  on  the  supposition  that  an  earlier  will  is  there- 
by revived  shall  on  the  failure  of  that  condition  be  re- 
established, (a) 

If  the  testator  has  not  made  a  new  will  and  commits  a 
revocatory  act^  the  revocation  will  be  complete  althongli 
he  intended  to  make  a  new  will.(&)  In  one  case  an 
executor  having  in  pencil  altered  a  will  (by  the  direction 
of  the  testator^  who  approved  of  it  when  so  altered)^  and 
then  cancelled  it^  only  in  order  that  another  might  be 
drawn  up,  the  preparation  of  which  will  was  prevented  by 
the  death  of  the  testator,  Sir  J.  NiohoU  granted  probate  of 
the  cancelled  will  in  its  original  state  on  a  proxy  of  con- 
sent being  given  by  all  the  persons  interested,  (c) 

Where  a  testator  obliterates  his  will,  intending  a  sub- 
stitution which  is  ineffectual,  the  obliteration  will  not 
amount  to  a  revocation ;  as  where  a  testator  strikes  out 
the  name  of  a  devisee  and  inserts  another  name,  or 
strikes  out  the  amount  of  a  legacy  and  inserts  a  different 
amount  without  the  alteration  being  attested,  {d) 

The  principle  of  dependent  relative  revocation  appUes 


Sutton,  %b.  812;  PerroU  v. 
Perrott,  14  East,  440 ;  Scott  v. 
flfoo«,  1  Sw.  &  Tr.  258. 

(a)  Dichinaon  v.  Swatman,  6 
Jur.  (N.  S.)  831 ;  30  L.  J.  P.  A 
M.  84 ;  Ed  Mitcheaon,  32  L.  J. 
F.  &  M.  202 ;  but  see  PoweU  v. 
Powell,  L.  R  1  P.  A;  D.  209; 
Be  Weiton,  ib.  633. 

(h)    WiUicmi    V.    Tyley,    1 


Johns,  530. 

(c)  Be  Appelbeey  1  Hagg. 
143;  and  see  Be  De  Bode,  5 
No.  Gas.  189 ;  Be  Eelee,  2  Sw. 
&  Tr.  600.  In  these  cases, 
however,  the  parties  interested 
consented. 

(d)  Short  y.  Smith,  4  East, 
419;  KirheY.K%fhe,4B,nB8,43^; 
Locke  V.  Jamet,  11  M.  &  W.901. 
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to  a  case  where  the  testator  has  so  entirely  erased  the  Chat.  ix. 
name  of  a  legatee  that  it  is  no  longer  apparent^  and  has 
Bnbstitated  another  name  for  it.  The  Court  will  receive 
eyidence  to  show  what  the  original  name  was^  and  will 
restore  it  to  the  probate  if  satisfied  that  the  testator  only 
revoked  the  first  bequest  on  the  supposition  that  he  had 
efiectuallj  substituted  a  new  legatee.(a) 

The  doctrine  of  dependent  relative  revocation  applies  Mistake  in 
as  well  to  a  mistake  in  point  of  law  as  to  a  mistake  in 
point  of  fact.  "  If/'  said  Lord  EUenborough^  '^  a  man 
cancel  his  will  under  the  mistake  in  point  of  fact  that  he 
has  completed  another^  when  he  really  has  not^  as  was  the 
case  in  Hyde  v.  Hyde,  the  cancellation  is  void ;  and  if  he 
cancel  it  under  the  mistake  in  law  that  a  second  will  ^ 

(complete  as  to  the  execution)  operates  upon  the  property 
contained  in  the  firsts  when  from  some  clerical  rule  it 
really  does  not,  shall  this  be  deemed  a  valid  cancella- 
tion?''(6) 

A  reference  in  a  duly-executed  testamentary  paper  to  Reference  to 
a  document  as  a  will,  which  is  not  of  a  testamentary  ment  not  of  " 
character,  is  not  alone  sufficient  to  entitle  such  document  S^JJ^i^^ 
to  probate  as  a  will.    A  testamentary  paper  containing  a 
clause  of  revocation  of  any  testamentary  papers  is  en- 
titled to  probate,  although  it  does  not  purport  to  dispose 
of  any  property,  and  there  is  no  evidence  of  the  exist- 
ence of  any  previous  testamentary  papers,  (e) 

Where  a  testator  having  executed  a  will  and  codicil 
signed  a  second  codicil,  in  which  he  expressed  a  desire  to 
cancel  his  will,  and  that  a  document  which  he  described 
a  will  of  earlier  date  and  the  first  and  second  codicils 


(a)  Be  MeOahe,  L.  E.  3  P.  &      East,  440. 
r>.  94.  (c)  Be  Euhhard,  L.  R.  1  P.  A 

{h)    Perroii    v.    Perrott,   14      D.  63. 
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Whether  when 
under  Statute 
of  Frauds 
second  will 
revoked,  first 
is  reyived  1 


should  together  stand  as  hia  last  will  and  testament,  and 
the  only  docnment  executed  at  the  earlier  date  was  a 
settlement  on  his  marriage^  which  was  not  of  a  testament- 
ary character^  it  was  held  that  the  revocation  was  absolate 
and  not  dependent  on  the  incorporation  of  the  settlement 
in  the  papers  admitted  to  probate,  (a) 

It  does  not  seem  to  be  quite  clear  whether,  under  the 
Statute  of  Frauds,  when  there  are  two  wills,  and  the 
second  of  them  is  revoked,  the  first  becomes  operative 
or  not. 

At  Common  Law  it  has  been  repeatedly  held  that  the 
first  will  becomes  operative  in  such  a  case  apart  from  any 
question  of  intention.  Thus  in  Ooodright  v.  Olazier(h) 
the  former  will  (being  a  will  of  lands)  was  made  in  1757, 
the  second  in  1763.  The  former  was  never  cancelled; 
the  second  was  cancelled  by  the  testator  himself.  Both 
wills  were  in  the  testator's  custody  at  the  time  of  hia 
death;  the  second  cancelled,  the  first  uncancelled.  It 
was  held  that  the  first  will  was  unrevoked  ;  Lord  Mans- 
field said :  "  Here  the  intention  of  the  testator  is  plain 
and  clear.  A  will  is  ambulatory  till  the  death  of  the 
testator.  If  the  testator  lets  it  stand  till  he  dies,  it  is  hia 
will ;  if  he  does  not  suffer  it  to  do  so,  it  is  not  his  will. 
Here  he  had  two ;  he  has  cancelled  the  second,  it  has  no 
effect,  no  operation ;  it  is  as  no  will  at  all,  being  can- 
celled before  hia  death.  But  the  former,  which  was 
never  cancelled,  stands  as  his  will.''(c) 

(a)  Be  Qentfy,  L.  B.  3  P.  &     Bccond  will  containB  a  claase  of 
D.  80. 

(h)  4>  Burr.  2512. 

(e)  In  Boper  on  Bevocation, 
24,  and  in  Powell  on  Deyiaes; 
528,  a  distinction  is  drawn 
between  cases  in  which    the 


revocation  and  those  in  which 
it  does  not,  and  it  is  said  that 
in  the  first  of  those  cases  the 
cancellation  of  the  second  will 
does  not  revive  the  former. 
Bat  this   distinction  is,  it  is 
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In  Hanoood  v.  Ooodright(a)  Lord  Mansfield  said:  ''The  Crap.  ix. 
mere  circumstance  of  making  a  second  will  is  not  in  itself 
a  revocation  of  a  former,  for  the  testator  may  cancel  such 
latter  will ;  and  it  has  been  settled  that  if  a  man  by  a 
second  will  even  revoke  a  former,  yet  if  he  keeps  the  first 
will  ondestroyed,  and  afterwards  destroy  the  second,  the 
first  will  is  revived/'  And  in  the  same  case  his  lordship 
also  said :  ''  If  a  testator  makes  one  will  and  does  not 
destroy  it,  though  he  makes  another  at  any  time  virtually 
or  expressly  revoking  the  former,  if  he  afterwards  de- 
stroy the  revocation,  the  first  will  is  still  in  force  and 
good.-(6) 

In  the  Ecclesiastical  Courts  the  rule  appears  to  have 
been  different.      In  Moore  v.  Moore  {c)  it  was  stated  that 
the  question  was  one  of  intention,  to  be  collected  firom  all 
the  circumstances  of  the  case,  and  Abbott,  C.  J.,  and 
Ricbards,  B.,  both  dissented  from  the  rule  as  laid  down 
in  Ooodfight  v.  Olaader  and  Harwood  v.  Ooodright.     In 
WUson  V.  Wilson  {d)  Sir  J.  Nicholl  said  :  "  The  presump- 
tion has  been  rather  the  other  way,  and  against  the 
revival  of  the  former  testament ;  it  has  been  held  that  it 
requires  some  act  to  show  an  intention  of  such  revival. 
As  fSar  as  my  own  opinion  goes,  I  cannot  help  saying 
that  good  sense  and  the  reason  of  the  thing  seem  rather 
to  fiavour  the  presumption  as  taken  in  these  courts.    But 
the  truth  is,  that  in  all  these  matters  the  legal  presump- 
tion must  grow  out  of  something  in  evidence  before  the 

apprehended,  without  fonnda*  Bcnnier,  1  Jur.  754,  where  the 

tion  ;    see  1  Jarm.   on  Wills,  Bocond  will  had  been  lost,  and 

3rd  ed.  128 ;   1  Wma.  Ezors.  the  first  was  held  to  haye  been 

7th  ed.  178.  revived. 

(a)  1  Oowp.  91.  (c)  1  Phillim.  375. 

(h)    And    see    Rainier     v.  (d)  3  Phillim.  554 
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Reroked  will 
now  only 
revived  by 
codicil. 


Immaterial 
whether 
second  will 
contained  revo- 
catory dauiie. 

Parol  evidence 
of  contents  of 
second  will 
admissible : 


Court;  and^  in  fact^  a  case  can  hardly  by  possibility  be 
so  destitute  of  all  circumstances  as  to  require  a  decision 
upon  mere  legal  presumption  and  nothing  else.^'(a) 

In  a  subsequent  case^  however,  the  same  learned  judge 
somewhat  modified  the  doctrine,  saying  "  The  legal  pre- 
sumption is  neither  adverse  to,  nor  in  favour  of,  the 
revival  of  a  former  uncancelled,  upon  the  cancellation  of 
a  latter  revocatory,  will.  Having  furnished  this  prin- 
ciple, the  law  withdraws  altogether,  and  leaves  the 
question  as  one  of  intention  purely,  and  open  to  a 
decision  either  way  solely  according  to  Setcts  and  cir- 
cumstances.'^ Q)) 

The  law  on  this  point  is  now  altered  by  the  Wills 
Act,  the  twenty-second  section  of  which  provides  that  no 
will  or  codicil  or  any  part  thereof  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  a 
codicil  executed  in  manner  thereinbefore  required,  and 
showing  an  intention  to  revive  the  same ;  and  that  when 
any  will,  or  codicil,  which  shall  be  partly  revoked,  and 
afterwards  wholly  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof,  un- 
less an  intention  to  the  contrary  shall  be  shown. 

It  is  immaterial  now  whether  the  second  will  contains 
a  clause  revoking  all  former  wills  or  not,  or  whether  it  is 
merely  inconsistent  with  the  first  will,  (c) 

Where  the  second  will  has  been  lost  parol  evidence  of 

(a)  See  also  Helyar  v.  Helyar^  (5)  Uiticke  v.  Bawden,  2  Adi 

1  Gas.  temp.  Lee,  472;   Wright      125;  and  see  Jamet  v.  OoheHfZ 


V.  Netherwood,  2  Phillim.  276 ; 
note  to  Taylor  v.  Diploeki 
Eooion  V.  Head,  3  FhilUm* 
32  ;  Kirkcudhright  v.  KirJccud" 
bright,  1  Hagg.  326. 


Oart.  770 ;  8  Jur.  249. 

(c)  Broum  v.  Browf^  8  £.  A 
a  876;  Haie  v.  Tohelcve,  U 
Jur.  817 ;  BoideoH  v.  Boulcvtt, 
2  Drew,  25. 
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its  contents  may  be  given,  (a)  But  such  evidence  mnst  Chap.  iX. 
be  strong  and  conclusive  as  to  the  contents ;  it  is  not 
enough  to  prove  that  the  will  contained  the  words^  '^  this 
is  mj  last  will  and  testament/'  as  those  words  alone  do 
not  make  it  a  revocatory  instrument  or  necessarily  im- 
port that  it  contained  a  different  disposition  of  the  pro- 
perty^ and  in  order  to  make  it  operate  as  a  revocation  of  a 
former  will  it  must  be  proved  that  its  contents  were  dif- 
ferent^(&)  and  parol  evidence  is  not  admissible  to  show  bat  not  of 
an  intention  on  the  part  of  the  testator  to  revive  the  first  reyiye. 
will  by  destroying  the  second,  (c)  The  intention  to  re- 
vive required  by  the  Act  can  only  be  shown  in  the  case 
of  a  codicil  by  the  contents  of  the  codicil  itself,  the 
mere  physical  annexation  by  a  piece  of  tape,  for  instance, 
of  a  duly-executed  codicil  to  a  revoked  will  is  not  suffi- 
cient, {d)  Although  parol  evidence  is  admissible  to  ex- 
plain a  latent  ambiguity  in  a  will  or  codicil,  it  is  not 
admissible  where  a  codicil  expressly  revives  a  will  of  a 
certain  date,  to  prove  that  it  was  intended  to  revive  a 
will  of  another  date.(6) 

In  Bell  V.  Fothergill,  (/)  on  the  death  of  the  testator 
in  1868,  a  will  dated  in  1845  was  found,  the  signature 

(a)  Broum  v.  Broum,  8  E.  &  Beea  v.  Beea,  L.  B.  3  P.  &  D.  84 
B.  876 ;  Be  Gardner,  1  Sw.  &  (e)  Lord  Walpole  v.  Earl  of 
Tr.  109 ;  27  L.  J.  P.  &  M.  66.  Oholmondeleyy  7  T.  B.  138 ;  jB» 

(b)  Outto  V.  Oilhert,  9  Moa  Chapman,  1  Bob.  1 ;  8  Jar. 
P.  O.  0. 131.  908. 

(e)  Ma^'or  v.  Ilea,  7  Jar.  219 ;  In  Qwineey  v.  Quincey,  6  Na 

S.  C.  nom.  Major  v.  WW^arM,  Gas.  164 ;  S.  G.  nom.  Be  Brown^ 

3  Gnrt.  432 ;  Stride  v.  Sandford,  11  Jar.  Ill ;    saoh  parol  evi- 

17  Jar.  263;  aad  see  as  to  the  dence  was  admitted,  but  the 

wording  of  this  sectiony  1  Jarm.  foregoing  cases  do  not  appear 

on  Wills,  3rd  ed.  136.  to  have  been  cited,  nor  was 

(d)  Manh  v.  Mar$ht  1  Sw.  &  there  any  opposition. 
Tr.  528;   6  Jur.  (N.  S.)  380  ;  (/)  L,  B.  2  P.  &  D.  148. 
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Duplicate  willi 
— preflumption 
of  revocatioii 


of  one. 


Chap.  IX.  to  which  had  been  cut  out^  but  gummed  on  to  ite  fonner 
place.  The  will  had  been  in  the  custody  of  the  testator 
up  to  the  time  of  his  death.  Declarations  of  the  testator 
made  subsequent  to  the  date  of  the  will  were  proved,  of 
an  intention  to  benefit  his  wife  by  will.  No  other  wiU 
was  forthcoming.  It  was  held  that  the  presumption  that 
the  deceased  cut  out  his  signature  cmimo  revocandi  was 
not  rebutted^  and  that  the  gumming  on  the  signature  in 
its  original  place  did  not  revive  the  will. 

Where  a  testator  executes  a  will  in  duplicate,  and 
intrusts  one  copy  to  the  care  of  another  person  and  re- 
ord^tnietioT  tains  the  other  himself,  and  cancels  or  destroys  the  copy 
in  his  possession^  the  prima  facie  presumption  is  that  he 
intended  to  revoke  the  duplicate  as  well^  although  it 
remains  whole  and  undefaced :  a  presumption  which  of 
course  may  be  rebutted  by  evidence.(a)  So  also  the  pre- 
sumption will  be  the  same,  though  not  so  strong  if  both 
wills  are  in  the  testator's  possession.  (6) 

In  Pembertan  v.  Pemhert(m,{c)  two  wills,  originallf 
duplicates^  were  found  at  the  death  of  the  testator;  one 
was  altered  and  cancelled^  the  other  was  in  its  original 
state;  and  it  was  held  that  the  will  was  not  revoked. 
Lord  Eskine,  L.  C.^  said, ''  If  a  testator  cancels  that  part 
which  is  with  him,  the  legal  presumption  is^  that  the 
duplicate  in  the  possession  of  another  is  not  to  preyail. 


(a)  8W  Edwa/rd  8efffnour*§ 
Ocue,  1  P.  Wms.  846 ;  2  Vem. 
742  ;  Comyn.  Bep.  553 ;  Oniofu 
T.  Tyrer,  1  P.  Wme.  846 ;  Bur- 
iemJiaw  v.  GUlhert,  Gowp.  49 ; 
Boughey  v.  Moreton,  cited  8 
Hagg.  191  n. ;  2  Gas.  temp. 
Lee,  582;  BickardB  r.  Mwmford, 
2  Phillim.  28 ;  Colvin  v.  Fraser, 


2  Hagg.  266. 

(5)  Be  Haku,  5  Na  Cs8.62L 
As  to  what  the  presumption  is 
when  the  testator  retains  his 
own  copy  undefaced,  and  des- 
troys the  copy  in  the  posses- 
sion of  a  third  person,  see 
Payne  v.  Trappee,  1  Bob.  583. 

(c)  18  Yea.  310. 
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My  opinion  goes  farther :  that  if  the  testator  himself  has     Chap.  ix. 

possession  of  both^  the  presamp  tion  holds^  though  weaker ; 

and  further^  that  even  if,  having  both  in  his  possession^  he 

alters  one^  and  then  destroys  that  which  he  had  altered^ 

there  is  also  the  presumption,  bat  still  weaker.     Bat  all 

these  cases,  according  to  Burtenshaw  v.  Oilbertf{a)   are 

matters  of  eridenoe/' 

In  Roberts  y.  Botmd,  {b)  the  testatrix,  without  destroying 
the  seal  or  signature  of  one  will,  partially  mutilated  it,  but 
retained  the  other  duplicate  in  her  possession  and  carefully 
preserred  it ;  on  evidence  of  uninterrupted  affection  for 
the  parties  interested,  it  was  held  that  the  will  was  not 
revoked. 

Where  there  are  two  duplicate  wills,  and  one  is  altered  Effect  of  alter- 
or  obliterated  in  any  part,  the  two  documents  together  of  duplicate 
form  one  will  in  two  parts,  and  the  alteration  or  oblitera-  ^ 
tion  in  one  part  is  an  alteration  or  obliteration  of  the 
corresponding  portion  of  the  other  part.(c) 

If  a  testator  executes  a  codicil  revoking  a  part  of  his 
will  and  also  obliterates  that  part  of  the  will,  and  after- 
wards cancels  the  codicil,  the  effect  will  be  that  the  will 
is  revived  although  the  obliteration  in  the  will  is  left 
standing.  Thus,  in  Uttersan  v.  Uiter8on,{d)  the  testator 
introduced  an  interlineation  into  his  will,  excepting  one 
of  bis  sons  from  sharing  in  the  residue  of  his  property, 
and  bequeathing  him  one  shilling,  and  he  also  executed 
a  codicil  expressing  his  disapprobation  of  the  conduct  of 
hiB  son,  and  declaring  that  he  should  only  have  one 
shilling.  Afterwards  the  testator  became  reconciled  to 
liis  son,  and  cancelled  the  codicil  by  drawing  a  pen  apross 
it ;  but  forgot  to  strike  out  the  interlineation  in  his  will. 

(o)  Oowp.  49.  (c)  Doe  v.  Strickland,  8  0.  B.  724. 

(6)  3  Hagg.  548.  •        (d)  3  V.  &  R  122. 
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Chap.  IX.  Ii^  ^^  EccleBiastical  Coort  it  waa  held  that  the  oblitera- 
'  tion  of  the  codicil  had  the  effect  of  cancelling  the  excep- 
tion interlined  in  the  will.  There  was  therefore  no 
question  as  to  the  personal  property.  As  to  the  freehold 
estate,  the  will  as  altered  by  the  interlineation  not  being 
re-published  could  have  no  effect  for  want  of  attestation. 
The  only  question  was  with  regard  to  copyhold  estate, 
and  Sir  W.  Grant  held  that  the  cancellation  of  the  codi- 
cil set  up  the  will,  saying :  "  Even  independently  of  the 
parol  evidence  of  reconciliation,  it  seems  to  me  that  the 
act  of  obliteration  speaks  as  clearly  as  words  could  have 
done  a  change  of  intention  as  to  the  exclusion  and  not 
merely  as  to  the  mode  of  effecting  it.  It  is  the  same  as 
if  he  said:  '  This  codicil  no  longer  speaks  my  sentiments: 
I  am  no  longer  dissatisfied  with  my  son ;  and  no  longer 
mean  to  make  any  distinction  between  him  and  my  other 
children/'' 

If  a  testator  signs  a  draft,  and  afterwards  executes  a 
will  made  from  it,  if  the  will  is  revoked  the  draft  is  re- 
voked also.(a) 

A  codicil  is  prima  facie  dependent  on  the  will,  and 
will  destrojed   according  to  the   earlier  cases,  the  destruction  of  the 

oodioil 

nroked.  latter  is  an  implied  revocation  of  the  former.     Therefore 

it  has  been  held  that  where  a  wiU  and  codicil  have  been 
in  existence,  and  the  will  is  afterwards  revoked,  it  must 
be  shown  by  the  party  applying  for  probate  of  the  codicil 
alone,  that  it  was  intended  by  the  deceased  that  it  should 
operate  separately  from  the  will;  otherwise  it  will  be 
presumed  that  as  the  wiU  is  destroyed  the  codicil  ifl 
gone  al80,(&)   and  the   presumption  is  not  sufficiently 

(a)  Moore  v.  Be  la  Torre,  1      (N.  S.)  598,  per  Cresswell,  J. ; 

Fhillim.  400.  and  see  Vsticke  y.  Batoden,  2  Add. 

(h)  Grimwood  v.  C6zm$,  5  Jur.      116 ;  Be  Greig,  L.  H.  1  P.  &  D.  72. 
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rebutted  by  circmnstances  allowing  a  different  inten-  Chap.  IX. 
tion  merely,  (a)  In  Ooppin  v.  Dillon,  (b)  the  testator 
died  on  the  19th  of  October,  1831,  having  made  a  will 
in  1820,  and  three  codicils,  all  formally  executed  and 
attested  to  carry  realty ;  he  destroyed  the  will,  bat  on 
each  of  the  codicils  was  written  "June  18, 1830,  my  wiU, 
John  Flora,''  and  other  endorsements  at  a  subsequent 
date,  inferring  that  he  considered  that  at  such  time  he 
liad  no  wiU.  In  1830  he  executed  a  new  ytlII  and  codicil, 
the  latter  subsequent  to  June,  1830,  which  will  and 
codicil  were  not  forthcoming,  and  in  1831  he  executed  a 
settlement.  Three  codicils,  the  settlement  and  its  enve- 
lope, were  propounded  as  together  containing  the  will, 
the  Court,  holding,  first,  that  the  destruction  of  the  will 
of  1820  prima  facie  revoked  the  codicils ;  that  the  words 
written  on  the  codicils  were  not  conclusive  of  an  inten- 
tion that  they  should  operate  as  substantive  papers; 
that  evidence  dehors  the  papers  was  therefore  admis- 
sible, and  on  such  evidence  that  the  will  and  codicil  of 
1830  must  be  presumed  to  have  been  destroyed  by  the 
deceased,  but  though  destroyed,  would  prima  facie  have 
been  revocatory  of  the  former  wiU  and  codicils,  and  that 
the  settlement  was  intended  as  a  substitution  for  the 

codicils ;  pronounced  for  an  intestacy,  (c) 

* 

But  if  from  the  contents  of  the  codicil  it  appears  that 
it  can  operate  independently  of  the  will,((Q  as  where  it 
relates  solely  to  matters  of  account,(6)  or  if  the  testator 

(a)  MedhfcoH  v.  ABiheton,  2  289;  Barrow  v.  Ba/rrow^  Gas. 

Add.  229.  temp.  Lee,  835 ;  Be  ElUce,  33 

(h)  4  Hagg.  361.  L.  J.  P.  &  M.  27. 

(c)  And  see   Be  DwUon,    3  (e)  Be  HaUiwell,  4  No.  Gas. 
Sw.  A  Tr,  66.  400;  9  Jur.  1042. 

(d)  Tagart  v.  Hooper,  1  Gurt. 


dociiion*. 
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Chap.  IX.     ha8  declared  that  the  codicil  alone  shall  be  considered  as 
—        his  will,  (a)  then  the  destmction  of  the  vrill  does  not  re- 
voke the  codicil. 
lUic«ni  In  some  recent  cases  the  Conrt  of  Probate  has  con- 

sidered that  since  the  Wills  Act  there  is  no  such  thing 
as  presumptive  revocation  of  a  codicil  by  the  destruction 
of  the  will,  {b)  and  that  if  the  codicil  is  not  revoked  by 
any  of  the  means  indicated  by  the  twentieth  section  of 
the  Wills  Act,  it  remains  in  fall  force  and  effect,  and  is 
entitled  to  probate,  (c) 

In  Re  Savage  {d)  the  authorities  on  this  point  were 
reviewed,  and  Lord  Penzance  said:  '^  In  my  judgment  the 
words  of  this  statute  are  imperative,  and  the  declaims  to 
which  I  have  referred,  since  the  passing  of  the  states, 
do  not  appear  to  have  proceeded  on  a  consideratkB  d. 
those  imperative  words  •  •  .  •  If  a  testator  destxtj  hs 
will  and  does  not  destroy  his  codicil,  it  appears  «c  iif 
that  his  intention  probably  is  not  to  revoke  tke  cxici£ 
but  I  proceed,  not  on  the  ground  of  intention,  bat  ol  ;br 
words  of  the  statute.     I  hold  that  when  a  tpffits tnr  £16 
once  executed   a  testamentary  paper,  that 
remain  in  force  unless  revoked  in  the  particiilar 
named  in  the  statute.(6) 

A  codicil  revoking  a  will  does  not  neoeasMrj 
a  prior  codioil.(/) 

(a)  Clogttoun  y.  WalcoUt  5  (e)  And  see 

No.  Cas.  62a  these  cases  in  1  Wi 

(h)  Be  Duiton,  3  Sw.  &  Tr.  7th  ed.  154w 
69,  por  Sir  C.  CresswelL  (/)  Farrcr  t,  St  Tw 

(c)  Block  V.  JoUing,  L.  R.  1  CoK^e,  L.  R.  16  Et.  :i* 

r«^  D.  685,  per  Lord  Penzance,  ion  v.  Ke%cber^  L  i.  1 1- 

(<2)  L.  R  2  P.  A  D.  78 ;  see  per  Jessel,  IL  IL 


CHAPTER  X. 

nuncupative  wills  and  soldiers'  and 

mariners'  wills. 

NUNCUPATIVE  testament  is  when  the  Chap,  x. 
testator  without  any  writing  doth  declare  his  Nuncupative 
will  before  a  sufficient  number  of  witnesses. 
And  it  is  called  nuncupative  a  nuncupcmdo, 
i.  e.  nonUnando,  or  naming.  Because  when  a  man  maketh 
a  nuncupative  testament  he  must  name  his  executor^ 
and  declare  his  whole  mind  before  witnesses.(a)  The 
Statute  of  Frauds  contained  the  following  provisions  re- 
lating to  nuncupative  wills  : — 

S.  19.  ''And  for  the  prevention  of  fraudulent  prac- 
tices in  setting  up  nuncupative  wills^  which  have  been 
the  occasion  of  much  perjury^  be  it  enacted^  That  no 
nuncupative  will  shall  be  good^  where  the  estate  thereby 
bequeathed  shall  exceed  the  value  of  thirty  pounds^  that 
is  not  proved  by  the  oaths  of  three  witnesses  (at  the 
least)  that  were  present  at  the  making  thereof;  nor 
unless  it  be  proved  that  the  testator  at  the  time  of  pro- 
nouncing the  same  did  bid  the  persons  present^  or  some 
of  them^  bear  witness  that  such  was  his  will^  or  to  that 
effect;  nor  unless  such  nuncupative  wiU  were  made  in  the 

(a)  Swinb.  Part  I.  b.  12,  pi.  I. 
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Chap.  X.  time  of  the  last  sickness  of  the  deceased^  and  in  the  house 
of  his  or  her  habitation  or  dwelling,  or  where  he  or  she 
hath  been  resident  for  the  space  of  ten  dajs  or  more 
next  before  the  making  of  such  will,  except  where  such 
person  was  surprised  or  taken  sick,  being  from  his  own 
home,  and  died  before  he  returned  to  the  place  of  his  or 
her  dwelling." 
Words  to  be  20.  ''  That  after  six  months  passed  after  the  speaking 

committed  to  .11 

writing  within  of  the  pretended  testamentary  words,  no  testimony  shall 
be  received  to  prove  any  will  nuncupative,  except  the 
said  testimony  or  the  substance  thereof  were  committed  to 
writing  within  six  days  after  the  making  of  the  said  will/' 

Probate  of  21.  ''  That  no  letters,  testamentary  or  probate,  of  an; 

wmsl*^  ^^  nuncupative  will,  shall  pass  the  seal  of  any  court  till 
fourteen  days  at  the  least  after  the  decease  of  the  testator 
be  fully  expired ;  nor  shall  any  nuncupative  will  be  at  an; 
time  received  to  be  proved  unless  process  have  fint 
issued  to  call  in  the  widow  or  next  of  kindred  to  the 
deceased,  to  the  end  that  they  may  contest  the  same  if 
they  please.^' 

Piesent  law.  But  now  by  the  Wills  Act,(a)  all  wills  not  executed  in 

conformity  with  the  provisions  of  the  act  are  invalid.  (&) 

BOLDIEBS'   AND   UABIKEBS'  WILLS. 

Soldiers' and  The  twenty- third  section  of  the  Statute  of  Frauds 
m^Si.^  provides,  ''That  notwithstanding  this  act,  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  sea- 
man being  at  sea,  may  dispose  of  his  movable,  wages, 
and  personal  estate,  as  he  or  they  might  have  done 
before  the  making  of  this  act.''      This  section  was  re- 

(a)  1  Vict,  a  26,  b.  9.  pative  wills,  1  Wma.  Ezors.  7th 

(b)  See  farther  as  to  nuncu-     ed.  116. 
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pealed  by  the  Wills  Act^  (a)  the  eleventh  section  of  which      Chap.  X. 
provides,  ''That  any  soldier  being  in  actual  military 
serTice,  or  any  mariner  or  seaman  being  at  sea,  may  dis- 
pose of  his  personal  estate  as  he  might  have  done  before 
the  making  of  this  act/' 

The  twelfth  section  of  the  Wills  Act,  relating  to  the 
wills  of  petty  officers,  seamen,  and  mariners,  was  repealed 
by  the  Admiralty,  &c..  Acts  Repeal  Act,  1865,(6)  and 
the  law  relating  to  the  wills  of  seamen  and  marines  of 
the  Soyal  Navy  and  Marines  is  now  regulated  by  the 
Nayy  and  Marines  (Wills)  Act,  1865.(c) 

The  second  section  of  this  act  defines  a  ''seaman  or  s^amsn  or 
marine '^  as  a  "  petty  officer  or  seaman,  non-commissioned 
officer  of  marines,  or  marine,  or  other  person  forming 
part  in  any  capacity  of  the  complement  of  any  of  Her 
Majesty's  yessels,  or  otherwise  belonging  to  Her  Majesty's 
naval  or  marine  force,  exclusiye  of  commissioned,  warrant, 
and  subordinate  officers,  and  assistant  engineers,  and  of 
kroomen/' 

The  third  and  fourth  sections  invalidate  wills  made  Wflimade 

V  ^  i        •    J.         !  i»  1   A      i.  •  before  entry  or 

before  entry  into  service  so  far  as  relates  to  wages,  prize-  combined  with 
money,  bounty-money,  grant,  or  other  allowance  in  the  ^rney 
nature  thereof,  or  the  money  payable  by  the  Admiralty,  *'*^**'^- 
or  any  effects  or  money  in  charge  of  the  Admiralty ;  and 
also  wills  written  or  contained  on  or  in  the  same  paper, 
parchment,  or  instrument  with  a  power  of  attorney. 

The  fifth  section  provides  that  "  a  vnll  made  after  the  Regulations 
commencement  of  this  act  by  any  person  while  serving  geamen,&c.,aa 
as  a  seaman  or  marine,  or  when  he  has  ceased  so  to  ^^*8^**>    *^- 
serve,  shall  not  be  valid  to  pass  any  wages,  prize-money, 
boiinty-money,  grant,  or  other  allowance  in  the  nature 

(a)  1  Vict.  c.  26.  (c)  28  A  29  Vict  a  72. 

(6)  28  A  29  Vict.  c.  112. 
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Cbap.  X.  thereof^  or  other  money  payable  by  the  Admiralty^  or 
any  effects  or  money  in  charge  of  the  Admiralty,  un- 
less it  is  made  in  conformity  with  the  following  pro- 
visions:— 

(1)  Every  such  will  shall  be  in  writing  and  be  exe- 
cuted with  the  formalities  required  by  the  law  of 
England  in  the  case  of  persons  not  being  soldiers 
in  actual  military  service,  or  mariners,  or  seamen 
at  sea. 

(2)  Where  the  will  is  made  on  board  one  of  Her 
Majesty^s  ships,  one  of  the  two  requisite  attesting 
witnesses  shall  be  a  commissioned  officer,  chaplain, 
or  warrant  or  subordinate  officer  belonging  to  Her 
Majesty^s  naval  or  marine  or  military  force. 

(3)  Where  the  will  is  made  elsewhere  than  on  board 
one  of  Her  Majesty^s  ships,  one  of  the  two  requisite 
attesting  witnesses  shall  be  such  a  commissioned 
officer  or  chaplain,  or  warrant  or  subordinate  officer 
as  aforesaid,  or  the  governor,  agent,  physician, 
surgeon,  assistant-surgeon,  or  chaplain  of  a  naval 
hospital  at  home  or  abroad,  or  a  justice  of  the 
peace,  or  the  incumbent,  curate,  or  minister  of  a 
church  or  place  of  worship  in  the  parish  where  the 
will  is  executed,  or  a  British  consular  officer,  or 
an  officer  of  customs,  or  a  notary  public. 

A  will  made  in  conformity  with  the  foregoing  pro- 
visions shall,  as  regards  such  wages,  money,  or  effects, 
be  deemed  to  be  well  made  for  the  purpose  of  being 
admitted  to  probate  in  England ;  and  the  person  taking 
out  representation  to  the  testator  under  such  wiU  shall 
exclusively  be  deemed  the  testator's  representative  with 
As  to  wills  respect  to  such  wages,  money,  or  effects.'' 
madebypri;         The  sixth  sGctiou  of  the  act  provides  that  "a  will 


soldiers'  and  mariners'  wills.         415 

made  after  the  commencement  of  this  act  by  a  seaman  or      Chap.  X. 
marine  while  he  is  a  prisoner  of  war  shall  (as  fisur  as  re- 
gards  the  form  thereof)  be  valid  for  all  purposes  if  it  is 
made  in  conformity  with  the  following  provisions  :— 

(1)  K  it  is  in  writing,  and  is  signed  by  him,  and  his 
signature  thereto  is  made  or  acknowledged  by  him 
in  the  presence  of,  and  is  in  his  presence  attested 
by,  one  witness,  being  either  a  commissioned  officer 
or  chaplain  belonging  to  Her  Majestjr's  naval,  or 
marine,  or  military  force,  or  a  wammt  or  sub- 
ordinate officer  of  Her  Majesty's  navy,  or  the  agent 
of  a  naval  hospital,  or  a  notary  public. 

(2)  If  the  will  is  made  according  to  the  forms 
required  by  the  law  of  the  place  where  it  is 
made. 

(3)  K  the  will  is  in  writing,  and  executed  with  the 
formalities  required  by  the  law  of  England  in  the 
case  of  persons  not  being  soldiers  in  actual  military 
service,  or  mariners,  or  seamen  at  sea.'' 

The  seventh  section  provides  that,  ''in  case  of  a  will  Payment 

"ift.,1  ,i»,v»  ,1  under  will  not 

made  after  the  commencement  of  this  act  by  any  person  in  confonnity 
while  serving  as  a  marine  or  seaman,  and  being  either  in  ^  ^^ 
actual  military  service,  or  a  mariner,  or  seaman  at  sea, 
the  Admiralty  may  pay  or  deliver  any  wages,  prize-> 
money,  bounty-money,  grant,  or  other  allowance  in  the 
nature  thereof,  or  other  money  payable  by  the  Admiralty, 
or  any  effects  or  money  in  charge  of  the  Admiralty,  to 
any  person  claiming  to  be  entitled  thereto  under  such 
will,  though  not  made  in  conformity  with  the  provisions 
of  this  act,  if,  having  regard  to  the  special  circumstances 
of  the  death  of  the  testator,  the  Admiralty  are  of  opinion 
that  compliance  with  the  requirements  of  the  act  may  be 
properly  dispensed  with."  "^ 
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Chap.  X.  The  words  in  the  eleventh  section  of  the  Wills  Act,(a) 

Actual  military  '^  actual  military  service/'  mean^  service  in  actual  war- 
semoe.  £^^  upon  an  expedition.     And  therefore  it  has  been 

held  that  the  will  of  a  soldier  which  is  informally  exe- 
cuted^ made  while  living  in  barracks  either  in  England  or 
the  colonies,  cannot  be  admitted  to  probate,  (ft)  So  the 
informal  will  of  a  soldier  made  at  Bangalore  in  the  East 
Indies,  whilst  in  command  of  the  Mysore  division  of  the 
army  there  stationed,  and  who  died  whilst  on  a  tour  of 
inspection  of  the  troops  under  his  command,  was  not 
admitted  to  probate,  (c) 

Again,  probate  was  refused  when  the  deceased,  who 
had  been  ordered  to  join  an  expedition  on  active  service, 
died  before  he  commenced  to  march.  (eZ) 

But  where  the  testator,  who  had  been  employed  with 
his  regiment  in  actual  military  service,  was  ordered  to 
join  another  regiment  also  in  actual  military  service,  died 
while  on  his  way  from  the  one  regiment  to  the  other, 
his  will  was  held  to  be  privileged,  (e)  And  where  the 
testator  at  the  date  of  his  will  was  in  actual  military 
service,  and  was  sent  home  invalided,  and  shortly  after- 
wards died,  the  will  was  admitted  to  probate.(/) 

Where  a  memorandum  of  a  nuncupative  character 
was  written  on  the  back  of  a  regularly  executed  will  of 
an  officer  in  the  army  who  died  of  a  wound  received  in 
battle,   probate    was  granted  of  the   will  and   memo- 

(a)  1  Vict.  c.  26.  m,  3  No.  Cas.  197. 

(6)  Drummond  v.  Pcurish,  3  (d)  Bowleg  v.  JaekM<m,  1  Eoc. 

Curt.  522;  Wh%tev.E^ton,ih.  &  Ad.  294. 
818 ;  see  also  Re  Pery,  2  L.  T.  (e)    Eerhert    v.    Eerhert^  1 

335  ;  He  Johmon,  2  Curt.  341 ;  Deane,  10. 
Be  Fhippe,  2  Curt.  368.  (/)  Be  Thome,  4  Sw.  A  Tr. 

(c)  Be  EiU,  1  Bob.  276;  4  36;  11  Jnr.   (N.  S.)  568;  12 

No.  Cas.  194  ;  and  see  Be  Nor-  L.  T.  (N.  S.)  639. 
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randain.(a)     So  probate  was  granted  of  the  will  of  a      Chap^x. 
soldier  in  India  executed  by  a  mark  without  any  proof  of 
identity^  the  witnesses  being  dead  or  not  forthcomings 
the  paper  having  been  transmitted  officially  from  India 
to  the  East  India  House.  (&) 

Where  a  will  in  the  testator's  handwriting  contains 
material  alterations,  about  the  making  of  which  no  infor- 
mation can  be  obtained,  and  such  will  was  signed  by  him 
whilst  as  a  soldier  he  was  engaged  on  actual  military 
service,  the  alterations  will  be  presumed  to  have  been 
made  during  the  continuance  of  such  military  service, 
and  will  be  included  in  the  probate,  (c) 

The  term  soldier  in  this  section  was  held  to  extend  to 
persons  in  the  military  service  of  the  late  East  India 
Company.  (<2)  The  will  of  a  soldier  made  under  this 
section  remains  operative  unless  expressly  revoked, 
although  the  maker  of  the  will  lives  in  England  several 
years  after  the  date  of  the  will,  {e) 

Under  the  general  provisions  of  the  Wills  Act,(/)  the  Will  of  a 
will  of  a  minor  is  invalid.  The  eleventh  section  of  that 
act,  however,  provides  that  ''  any  soldier  being  in  actual 
military  service  may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making  of  this  act.''  As 
under  the  Statute  of  Frauds  a  minor  might  make  such 
a  i¥ill,  it  has  been  decided  that  the  will  of  a  minor  written 
after  he  was  mortally  wounded  on  the  field  of  battle,  and 
attested  by  one  witness,  was  valid,  {g) 

(a)  Be  Ohwrchia,  4  No.  Gas.  (cQ  Re  DoncUdeon,  2  Cart 

47.  386. 

0)  Be   Prendergastt   5  No.  (e)  Be  Leeee^  17  Jul*.  216. 

Cas.  92 ;  see  also  Be  Phippe,  2  (/)  1  Vict.  c.  26. 

Cart.  36a  (g)  Be  Fa/rquhar,  4  No.  Gas. 

(c)  Be  Ttoeedale,  L.  B.  3  P.  651 ;  see  also  Be  M'Mwdo,  L. 

A  D.  204.  B.1P.  &D.  540. 

K  E 
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Chap.  X. 

Requisites  to 
probate. 


Mariners  or 
teamen. 


Where  a  will  is  made  by  a  soldier  engaged  on  active 
military  service^  and  it  is  not  attested^  the  Court  will  re- 
quire the  a£Bidavit  of  two  disinterested  persons  to  prove 
the  handwriting  of  the  testator,  (a)  And  if  the  will  is  on 
the  face  of  it  that  of  an  illiterate  person,  evidence  must 
be  adduced  to  prove  that  he  had  at  the  time  of  execution 
knowledge  of  its  contents,  (b) 

The  term  '' mariner  or  seaman''  includes  the  whole 
naval  profession,  (c)  Thus  the  description  has  been  held 
to  apply  to  the  purser  of  a  man-of-war,  (eQ  to  a  surgeon 
in  the  navy,  (a)  and  to  seamen  in  the  merchant  navy.(/} 

Where  the  testator  was  commander-in-chief  of  the 
naval  force  at  Jamaica,  but  lived  on  shore  at  the  ofBcial 
residence,  and  his  family  and  establishment  were  on 
shore,  it  was  held  that  he  did  not  come  vnthin  the  ex- 
ceptive clause  relating  to  mariners  at  sea,  and  conse- 
quently a  will  made  by  him  on  shore  was  pronounced  to 
be  invalid.  ((^)  And  where  a  sailor  made  his  will  on  the 
day  that  he  shipped,  and  when  his  vessel  was  still  in  a 
British  port,  probate  was  refused.(A)  But  where  a  sea- 
man, while  his  vessel  was  in  harbour,  went  on  shore,  and 
while  there  met  with  a  severe  &11,  firom  the  effects  of 
which  he  died  a  few  days  later,  his  informal  will  made 
immediately  after  the  accident  was  admitted  to  probate, 
and  the  Court  distinguished  the  case  from  that  of  Be 
Lord  Hugh  Seymour,  who  was  living  on  shore,  and  onlj 


(a)  Be  NevUle,  4  Sw.  &  Tr. 
218. 

(h)  Be  Eackett,  4  Sw.  &  Tr. 
220. 

(c)  Per  Sir  Wm.  Wynn,  in 
Re  Lord  Hugh  Seymour^  cited 
2  Curt.  338. 

{d)  Be  Hayee,  2  Curt.  338. 


(d)  Be  Saunders,  L.  B.  1  F* 
&  D.  16. 

(/)  MorreU  v.  MorreO,  1 
Hagg.  51 ;  Be  MilUgan,  2  BoK 
108 ;  Be  Pcurker,  2  S  w.  &  Tr.  375. 

{g)  Be  Lord  Hugh  8eym<ntr, 
cited  3  Curt.  530. 

{h)  Be  Corhyf  18  Jar.  634 
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occasionally  going  on  board  shipj  holding  that  this  case  Chap.  x. 
came  within  the  exception  of  the  act^  and  that  it  was  the 
will  of  a  seaman  ''  at  sea^^'  although  the  deceased  was  not 
actually  on  board  ship  at  the  time  when  the  will  was 
made.(a)  So  a  codicil  signed  but  not  attested  on  board 
a  Queen's  ship  in  a  river  by  the  commander-in-chief 
actually  engaged  in  a  naval  operation,  (6)  the  informal  will 
of  an  invalided  surgeon  in  the  navy,  written  on  board 
ship  while  on  his  way  home,  (c)  and  of  a  mariner  serving 
on  board  ''The  Excellent ''  whilst  she  was  permanently 
stationed  in  Portsmouth  harbour,  ((2)  have  been  held  to 
be  within  the  exception  of  the  Wills  Act,  s.  11. 

Entries  made  in  a  book  kept  by  a  mariner  while  at  sea, 
written  in  pencil  and  unattested,(6)  a  letter  written  by  a 
seaman  in  the  merchant  servicej^»<^e  Margate  Roads, 
unattested,  and  con^jj^^^^^STispositive  words,  (/)  and  a 
letter  written  by  uue  master  of  a  trading  vessel  after 
arrival  at  his  port  of  destination,  (g)  have  been  admitted 
to  probate. 

A  mariner's  will,  commencing  ''  instructions  to  be  fol- 
lowed if  I  die  at  sea  or  abroad,''  was  held  to  be  condi- 
tional, and  pronounced  against;  the  testator  having  died 
in  this  country,  {h) 

(a)  Be  Lay,  2  Cart.  375.  (e)  Be  Thompion,  5  No.  Cas. 

(5)   Be  Adnwrdl   Austen,  2  596. 

Bob.  611.  (/)  Be  MiUigan,  2  Rob.  108. 

(c)  Be  Saunders,  L.  R.  1  P.  (g)  Be  Parker,  2  Sw.  &  Tr. 
&  D.  16.  375. 

(d)  Be  M'Murdo,  L.  R.  1  P.  {h)  Lindeay  v.  Lindeay,  L. 
&  D.  540.  R.  2  P.  &  D.  459. 
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Cbap.  XI. 

Andeebn- 
tioiia  or  crea- 
tioos  of  trust 
■hall  be  in 
writiii^. 


Freeholds, 
copyholds,  and 
cbftttels  real, 
within  the 
statate. 


Charitable 
uses. 


DECLARATIONS  OF  TRUST. 

HE  serenUi  section  of  the  Statute  of  Frauds 
proTidea  that  "all  decbirations  or  creations 
of  trusts  or  confidences  of  any  lands^  tene- 
ments or  hereditaments  shall  be  manifested 
and  jxoyed  by  some  writing  signed  by  the  party  who  is 
by  hiw  enabled  to  declare  such  trust,  or  by  his  last  will 
in  writing,  or  else  they  shall  be  utterly  yoid,  and  of 
none  efirect.''{a) 

Before  the  Statute  of  Frauds  a  trust  of  lands  might 
have  been  declared  by  parol.  (6) 

Trusts  of  freeholds,  copyholds,  (<;)  and  of  chattels  real 
are  within  this  section  of  the  statute,  and  therefore  a 
trust  relating  to  such  interests  must  be  prored  in  the 
maimer  provided  by  the  act.(cZ) 

Gifts  to  charitable  uses  are  within  the  statute,  and, 


(a)  As  to  ezecation  and 
attestation  of  wills,  see  anUt 
p.  302. 

(b)  AdUngton  t.  Cann,  8  Atk. 
149,  161 ;  Fordyee  v.  WiUii,  3 
Bro.  0.  0.  687;  Thrmton  y. 
Attomey'QeneraZ,  1  Vem.  341; 
BeUoiis  v.  Oompton,  2  Vem. 
294. 


(c)  WUheri  T.  WUhen,  Amb. 
162;  Langfielde  v.  Hodgtij 
Lofit.230;  AcherUy Y. AeherU^, 
7  Bro.  P.  G.  273;  bat  ne 
Deveniih  ▼.  JBotnet,  Prea  Cfa.  5. 

(d)8heHT.WhUmare,FneBL 
280;  Eiddle  v.  Emertom,  I 
Vem.  108  ;  Eq.  Gas.  Abr.  381, 
pi.  3 ;  BeUoM  y.  Com^cm,  2 


r 
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therefore!  &  trast  for  a  charity  cannot  be  set  up  without     Cuap.  xi. 
a  declaration  in  writings  even  though  there  are  Buch 
circumstances  in  favour  of  the  charity  that  a  testator 
could  not  mean  anything  else,  (a) 

But  chattels  personal  are  not  within  the  statute,  and  Chattels  per- 
a  declaration  of  trust  relating  to  them  may  therefore  be 
made  by  parol,  either  by  the  donor  declaring  himself,  or 
some  other  person,  a  trustee.(&) 

There  may  be  a  valid  declaration  of  trust  in  favour  of  Volunteer, 
a  volunteer,  (e)      The  words  of  the  declaration  must  be  Declaration 
clear,  unequivocal,  and  irrevocable,((!)  and  if  there  is  no  ^^ 
doubt  about  it,  the  Court  will  give  effect  to  the  trust  as  ^^^* 
readily  as  if  it  were  in  writing,  {e) 

Remarks  made  in  the  course  of  conversation  are  not 
sufficient.  "  It  may  be  doubtful,''  said  Sir  W.  P.  Wood, 
V.C.,  "  whether  the  Court  would  hold  that  a  volun- 
tary trust  could  be  created  by  merely  oral  expression; 


must  be  clear 
irreroca- 


Vern.  294 ;  Eq.  Gas.  Abr.  381, 
pL  5;  Hutchifu  v.  Lee^  1  Atk. 
447;  Foriter  v.  Hale,  3  Yes. 
696. 

(a)  lAoyd  v.  BpOUUy  3  P. 
Wms.  344,  affd.  2  Atk.  148; 
Bam.  384 ;  Adlington  v.  Conn, 
S  Atk*  150 ;  Boson  v.  Statham, 
1  Eden.  513. 

(b)  Feme  v.  Feme,  1  Vem.  81 ; 
Fordyce  v.  WiUia,  3  Bro.  G.  G. 
587 ;  Nab  v.  Nah,  10  Mod.  404 ; 
Jmcom  v.  Lwmm,  1  Atk.  270; 
Westy  456 ;  Bafyley  v.  BotUeott, 

4  Bubs.  347 ;  Thorpe  v.  Owen, 

5  Beav.  224 ;  Benbow  v.  TownS' 
end,  1  M.  &  K  510 ;  George  v. 
Bank  of  England,  7  Price,  646  ; 
]l£*JP'adden  v.  Jenhyns,  1  Hare, 


461 ;  1  Ph.  157 ;  Hughee  v. 
StvhU,  1  Hare,  476 ;  HatoJoim 
y.  Gardiner,  2  Sm.  So  G.  451; 
Peckham  y.  Taylor,  31  Beay. 
250;  Grant  y.  Grant,  34  Beay. 
623 ;  Liiter  y.  Hodion,  L.  B.  4 
Eq.  30 ;  Parker  y.  Sionee,  38 
L.  J.  Gh.  46 ;  Roberts  y.  BoberU, 
15  W.  B.  117 ;  15  L.  T.  (N.  S.) 
260. 

(c)  Jonee  y.  Lock,  1  Gh.  28, 
oyerraling  a  dictum  contra  in 
Soaiee  y.  Maude,  6  D.  M.  G. 
51. 

(d)  Grant  y.  Grant,  34  Beay. 
623. 

(e)  Peckham  y.  Taylor,  31 
Beay.  254. 
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Chap.  XI.  80  mucli  might  depend  on  a  correct  report  of  tlie 
words.  If^  as  part  of  a  yerbal  commnnication  by  a  pro- 
posed settlor,  he  had  nsed  words  of  this  sort :  '  I  propose 
to  do  so  and  so/  or,  '  It  is  my  present  intention  to  do 
it/  the  effect  might  be  to  show  that  he  had  not  at  the 
time  absolutely  detennined  to  create  the  trust;  and  in 
soch  a  case  I  can  weU  imagine  that  the  Court  would  re- 
quire extremely  strong  evidence  before  it  would  say  that 
an  iirevocable  trust  was  created/'  (a) 

Where  a  &ther  put  a  cheque  into  the  hand  of  his  son, 
an  infiuit  of  nine  months  old,  saying,  ''I  give  Ihis  to 
baby  for  himself,'^  and  then  took  back  the  cheque  and 
put  it  away,  and  also  expressed  his  intention  of  giving 
the  amount  of  the  cheque  to  the  son,  and  the  cheque  was 
found  among  his  effects  after  his  death ;  it  was  held  that 
there  had  been  no  valid  declaration  of  trust.  (6) 
Tnutof  A  parol  declaration  of  a  trost  of  a  sum  of  money 

^^^don        secured  upon  a  mortgage  of  real  estate  has  been  sup- 
mortgige.        ported.    Thus,  where  A  took  a  mortgage  in  the  name  of 
B,  declaring  that  the  principal  sum  should  be  for  the 
benefit  of  B,  and  received  the  interest  during  his  life^ 
it  was  held  that  the  money  after  the  death  of  A  be- 
longed to  B  by  force  of  the  parol  declaration,  (c) 
Parol  ehanffe         If  &  trust  is  once  declared  of  personalty  by  parol,  the 
o'*^  donorcannotafterwardBchaiigeitb7aparoldecIa»tioii.(<0 

whatiBsaiB-         The  parol  approval  of  a  draft  declaration  of  tnuti 
^of^t.'     subject  to  instructions  as  to  alterations  in  some  of  the 

(a)  PcUerson  v.  Murphy,  11  Moore,  L.  S.  18  £q.  476. 
Hare,  88;  and  see  Dipplet  v.  (c)  Benhow  v.  Towiuiend,  1 

OorUi, «(.  184  M.  &  K  506 ;  and  see  BeUatit 

(h)  JoneiY.  Lock,  L.  B.  1  Gh.  v.  OompUm,  2  Vem.  291 
25 ;  and  see  Hughe$  v.  8iiM$,         (d)  Grahb  v.  Crahh,  1 IL  &  E. 

1  Hare,  476 ;  Maguire  v.  Dodd,  511 ;  KUpin  ▼.  Kilpin,  ih.  533. 

9  Ir.  Ch.  Bep.  452 ;  Moore  v.  per  Sir  J.  Leach. 
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particulars^  is  not  a  sufficient  declaration  of  a  trust  of  Chap.  xi. 
personalty,  (a)  Where  the  settlor  of  a  fund  directs  an  ad- 
ditional  sum  to  be  invested  in  the  names  of  the  trustees 
of  the  fiind^  and  the  diyidends  are  treated  as  if  they 
accrued  from  the  original  fund^  there  will  be  no  resulting 
trust  for  the  settlor^  but  the  additional  sum  will  be  con- 
sidered as  impressed  with  the  trusts  of  the  settlement  as 
an  augmentation  of  the  trust  fund.(b) 

The  Statute  of  Frauds  cannot  be  used  by  a  defendant  Statute  not 
to  coyer  a  fraudulent  act.  Therefore,  where  the  plaintiff  coZt^d. 
conveyed  an  estate  to  the  defendant  by  a  deed^  in  which 
the  conveyance  was  expressed  to  be  absolute  in  con- 
sideration of  a  sum  of  money  paid  by  the  defendant, 
but  no  purchase  money  actually  passed,  and  the  plaintiff 
alleged  that  he  conveyed  the  estate  to  the  defendant  as  a 
trustee  for  him;  and  the  defendant  in  his  answer  ad- 
mitted that  he  gave  no  consideration  for  the  estate,  but 
stated  that  the  plaintiff  made  the  conveyance  fearing  that 
an  adverse  decision  would  be  made  against  him  in  a  suit 
then  pending  in  Chancery;  and  that  it  was  understood 
that  the  defendant  should  account  to  the  plaintiff  for  the 
rente  untQ  he  could  make  arrangemente  for  paying  the 
purchase  money,  and  if  no  such  arrangements  could  be 
made,  that  he  should  reconvey  the  estate ;  but  neverthe- 
less claimed  to  hold  it  discharged  of  any  trust,  and 
claimed  the  benefit  of  the  statute,  it  was  held  that  the 
statute  could  not  be  pleaded  in  answer  to  the  plaintiff's 
claim,  and  that  the  defendant  must  reconvey  the  estate  to 
the  plaintiff,  (e)     But  where  A,  the  owner  of  estates  in 

(a)  Be  Syket'i  Trwis,  2  J.  &  (c)  Eadgh  v.  Eaye,  L.  B.  7 

H.  415.  Ch.  469 ;   and  see  Lincoln  v. 

(h)  Be  Cwrteie'  TrueU,  L.  R.  Wright,  4  De  G.  &  J.  16 ;  Davie$ 

14  Eq.  217.  V.  OUy,  35  Beav.  208. 
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Chap.  XI.     the  Bedford  Levels  wisliing  to  give  his  son  a  qualification 
as  bailifiF,  for  which,  according  to  the  Bedford  Level 
Act,  it  is  necessary  to  *'  have"  400  acres  in  the  Level, 
wrote  to  the  registrar  of  the  Level,  stating  his  wish,  and 
asking  him  to   find  a  qualification;  and  the  registrar 
thereupon,  without  any  further  instructions,  selected  oat 
of  A's  land  the  smallest  lot  that  exceeded  400  acres,  and 
sent  to  him  a  deed,  by  which  he  purported  to  convey  it 
to  the  son  in  fee,  in  consideration  of  natural  love  and 
afifection,  and  the  deed  was  at  once  executed  by  A  and 
registered;   and  the  son  died  soon  after  without  ever 
having  heard  of  the  transaction ;  it  was  held  on  a  bill  filed 
by  A  to  establish  his  title  to  the  land,  against  the  infimt 
heiress-at-law  of  the  son,  that,  on  the  ground  of  trust, 
or  of  mistake,  or  on  both  grounds,  he  was  entitled  to  the 
relief  sought,  as  it  clearly  appeared  that  neither  he  nor 
the  registrar  intended  or  considered  the  transaction  to 
have  the  efiect  of  making  the  son  the  beneficial  owner, 
nor  intended  any  firaud   or  illegality .  (a)       In  May  y. 
May,(b)  a  conveyance  of  property  by  a  &ther  to  his 
son  to  give  him  a  qualification  to  vote,  was  held  not 
invalid  but  a  bounty.     In  Oroves  v.  0rove8,{e)  property 
was  purchased  by  one  person  and  conveyed  to  another 
in  order  to   give   the  latter   a  vote  at  parUamentary 
elections,  and  the  Court  would  not  assist  the  purchaser, 
and  his  bill  seeking  to  make  the  grantee  a  trustee  was 
dismissed, 
whethcnr  In  Rex  V.  Portington(d)  it  was  held  that  the  Statate 

by  statate.        ^^  Frauds  did  not  bind  the  Crown,  but  took  place  only 
between  party   and  party.     In   Adlington  v.    Cann{e) 

(a)  ChUders  v.  ChUdets,  1  De  (c)  3  Y.  A  J.  163. 

G.  A  J.  482.  (<i)  1  Salk.  162. 

(6)  33  Beav.  81.  (e)  3  Atk.  154. 
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howeyer^  Lord  Hardwicke  said  tliat  he  was  doubtM  as     Chap.  XJ. 
to  this  doctrine  that  the   king  was  not   bonnd  by  a 
statute  unless  he  was  expressly  named^  but  referred  to  a 
case  upon  the  sixteenth  section  of  the  statute  in  which  it 
had  been  determined  that  he  was  not. 

The  statute  does  not  apply  to  lands  in  a  colony  ac-  Land*  in  a 
quired  before  the  statute  was  passed.  English  subjects  ^  ^"^' 
wherever  they  go  carry  their  laws  with  them^  and  there- 
fore a  new  colony  is  to  be  governed  by  the  laws  of 
England  existing  at  the  time  when  possession  is  taken^ 
though  afterwards  acts  of  parliament  made  in  England 
without  naming  the  colony  will  not  be  binding  there,  (a) 

It  will  be  observed  that  the  statute  does  not  require  what 
that  a  trust  shall  be  declared  in  writings  but  that  it  shall  r^recir 
be  ''manifested  and  proved '^  by  writing  [which  must  be 
signed (6)].  "It  is  not  required  by  the  statute/'  said 
Lord  Alvanley,  ''that  a  trust  should  be  created  by  a 
writing;  and  the  words  of  the  statute  are  very  particular 
in  the  clause  respecting  declarations  of  trust.  It  does 
not  by  any  means  require  that  all  trusts  shall  be  created 
only  by  writing ;  but  that  they  shall  be  manifested  and 
proved  by  writing ;  plainly  meanings  that  there  should 
be  evidence  in  writings  proving  that  there  was  such  a 
trust.  Therefore  unquestionably  it  is  not  necessarily  to 
be  created  by  writing;  but  it  must  be  evidenced  by 
writings  and  then  the  statute  is  complied  with;  and 
indeed  the  great  danger  of  parol  declarations^  against 
which  the  statute  was  intended  to  guards  is  entirely  taken 
away.''{c) 

(a)  See  2  P.  Wms.  75 ;  Oar-  (c)  FarHer  v.  Sale,  3  Vee. 

diner  v.  FeU,  1  Jac.  &  W.  22.  707 ;  and  see  S.  G.  5  Yes.  315, 

(h)  Denton  v.  Daviet,  18  Yes.  per  Lord  Loaghboroagh;  Davies 

503.  V.  Otty,  36  Beav.  540 ;  8mUh  v. 
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Chap.  XI. 

Evidence  of 
trust. 


Requisites  to 
proof  of  trust. 


A  trust  may  be  manifested  and  proved  by  a  declaration 
made  by  the  trustee  even  after  the  death  of  the  cestui  qm 
trust,  (a)  by  letters  written  by  the  BettIorj(&)  by  an  affi- 
davit^ (c)  a  recital  in  a  bond,(c?)  or  deed^(e)  even  though 
the  deed  may  be  inoperative^(/)  or  by  a  mere  memoranr 
dum  promising  to  declare  a  trust.(9)  Where  a  lease  was 
granted  to  W^  who  afterwards  committed  an  act  of  bank- 
ruptcy and  then  executed  a  declaration  of  trust  in  &vour 
of  R;  it  was  held,  it  having  been  found  on  an  issue 
directed  by  the  Court  that  W's  name  waa  used  in  trust 
for  R,  that  the  lease  did  not  pass  to  Ws  aBsigiieeB.(fc) 

When  it  is  sought  to  establish  a  declaration  of  trust 
from  informal  documents,  there  must  be  demonstration 
that  they  relate  to  the  subject  matter,  (t)  and  the  trust 


Matthewi,  3  De  G.  F.  &  J.  151, 
per  Turner,  L.  J. ;  Donohoe  v. 
Oonrahy,  2  J.  &  Lat.  696.  As 
to  whether  these  cases  cany 
oat  the  intention  of  the  framers 
of  the  statute,  see  Lewin  on 
Trusts,  6th  ed.  49. 

(a)  Amhrae  v.  Ambrose,  1  P. 
Wms.  321 ;  Crop  v.  Norton,  9 
Mod.  233;  2  Atk.  74>;  Bam. 
179. 

(6)  O'Hara  v.  O^NeiU,  7  Bro. 
P.  C.  227;  Foriter  v.  Hcde,  3  Ves. 
696  ;  S.  0.  5  Yes.  308 ;  Qa/rdner 
V.  Bowe,  2  S.  &  S.  354 ;  Morton 
V.  TetDcuri,  2  Y.  &  0.  67  ;  Bent- 
ley  V.  Mackay,  15  Beav.  12; 
OhOdere  v.  Childen,  1  De  G.  & 
J.  482. 

(c)  Barhworth  v.  Young,  4 
Drew,  1.  Under  the  old  prac- 
tice an  admission  in  an  answer 


was  sufficient^  HaimpUm  t. 
Spencer,  2  Vem.  288 ;  Nah  t. 
Nab,  10  Mod.  404;  ByaH  t. 
B/yaU,  1  Atk.  59;  CotHngten^. 
.FTe^c&er,  2  Atk.  155  ;  WiUony. 
Dent,  3  Sim.  385. 

((2)  Moorecrofi  v.  Dotodtn^,  2 
P.  Wms.  314. 

(e)  Deg  v.  Deg,  2  P.  Wm«. 
412. 

(/)  Be  Bennetfe  SetUemetU 
Truit,  16  W.  B.  331;  17  L.  T. 
(N.  8.)  438. 

{g)  Bellamy  v.  Burrow,  Cw. 
temp  Talb.  9a 

(h)  Gardner  v.  Bcfce,  2  S.  & 
S.  340,  affd.  5  Buss.  258;  see 
also  Earl  of  Plymouth  v.  Eids- 
man,  2  Yem.  167. 

(*)  Foreter  v.  Hale,  3  Vee. 
708 ;  Smith  v.  MaUhwm,  3  De 
G.  F.  &  J.  151. 
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most  be  aliown  to  be  certain  in  its  nature  and  in  its      Chap.  XI. 

object,  otherwise  it  must  fail,  (a)      Parol  evidence  is  ad- 

missible  to  show  the  position  in  which  the  writer  of  letters 

stood  when  he  wrote  them,  the  circamstances  by  which  to 

his  knowledge  he  was  then  sorroonded,  and  the  degree 

of  weight  and  credit  which,  independently  of  any  question 

of  construction,  may  belong  to  the  letters.  (6) 

The  declaration  of  trust  must  be  signed  ''  by  the  party  Sig^nature. 
who  is  by  law  enabled  to  declare  such  trust ; ''  and  it  is 
now  settled  that  the  signature  must  be  by  the  beneficial 
owner,  and  not  by  a  trustee  who  has  the  legal  estate ;  (c) 
and  the  rule  applies  to  personal  as  well  as  to  real  estate,  {d) 

(a)  Morton  v.  Tewart,  2  Y.  AG  C.  0.  77. 

&  0.  C.  0. 80,  per  Knight  Bruce,  (c)  Tierney  v.  Wood,  19  Bear. 

V.  C. ;  Fortter  v.  HaU,  3  Ves.  330 ;  Donohoe  v.  Conrahy,  2  J. 

707  ;  Smith  y.  Matthew$,  3  De  &  Lat.  68a 

G.  P.  &  J.  161-2.  (d)  Ex  parte  Pye,  18  Ves.  140 ; 

(h)  Morton  y.  Tewa/rtt  2  Y.  Bridge  v.  Bridge,  16  Beav.  316. 


CHAPTER  XII, 

EESDLTINO  TRUSTS. 

CuAP.  XII.  j^^'^aHE  eighth  sectdon  of  the  Statate  of  Frands 
TnutB  iiinng,  ftZ|  1%^  provides  "  that  where  any  conToyance  sIuU 
wuiBfer^,  or  ^^j  l€Lv  be  made  of  any  lands  or  tenements  by  vMch 
by^w?""  Uw  ''»B*S*  a  trnat  or  confidence  shall  or  may  arise  or 
excepted.  result  by  the  implication  or  constmction  of  law,  or  be 

tranaferred  or  extingaished  by  an  act  or  operation  of  l»w, 
then  and  in  every  snch  case,  ench  tmat  or  confidence  shaD 
be  of  the  like  force  and  effect  as  the  some  wonld  have 
been  if  this  statate  had  not  been  made ;  anything  here- 
inbefore contained  to  the  contrary  notwithstanding."  (a) 
TniHt  of  part  If  a  tmst  is  declared  of  a  part  only  of  an  estate,  and 

the  instmment  creating  the  tmst,  whether  a  deed  or  will, 
does  not  mention  the  residue,  the  equitable  intereet 
therein  will  resnlt  to  the  settlor,  (b) 

Wliere  the  whole  legal  interest  of  a  grantor  is  given 
for  the  purpose  of  satisfying  tmsts  expressed,  and  those 
trusts  do  not  in  their  execution  exhaust  the  whole,  so 

{a)  This   Booldon   does    not  Mod.  187 ;    Loyd  v.  BjriOtl,  3 

extend  to  wills,  see  Lewis  on  Atk.  150;  Oottiagtonv.FUkitr, 

Tmsts,  6th  ed.  171.  ib.  156 ;  Northen  v.  Camggie,  * 

(h)  Ovipepper  v.  AmIok,  2  Gh.  Draw,  587  ;  Mapp  v.  EkoA.  3 

Oat.    115  ;     Oook    v.    Owavai,  H.  L.  G.  492. 
cited  in  Soptr  v.  Badd^e,  9 
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much  of  the  beneficial  interest  as  is  not  exhausted  results  Chap.  xii. 
to  the  grantor  or  to  his  heir  or  legal  personal  representa- 
tives. But  where  the  whole  legal  interest  is  given  for  a 
particular  purpose^  with  an  intention  to  give  to  the 
grantee  of  the  legal  estate  the  beneficial  interest^  if  the 
whole  is  not  exhausted  by  that  particular  purpose,  the 
surplus  goes  to  the  grantee  and  there  is  no  resulting 
tmst.  Thus,  a  devise  to  A  and  his  heirs  charged  with 
the  testator's  debts  is  a  beneficial  devise,  subject  to  a 
particular  purpose,  and  there  wiU  be  no  resulting  trust; 
but  if  the  devise  is  upon  trust  to  pay  debts,  that  being  a 
devise  for  a  particular  purpose  only,  a  trust  will  result  for 
the  heir,  (a)  ^ 

Where  estates  are  devised  to  executors  upon  trust,  to 
sell  and  to  invest  part  of  the  proceeds  of  the  sale  for  a 
partictdar  purpose,  but  no  trust  is  declared  of  the  sum  so 
reaerved,  after  the  purpose  is  satisfied  there  will  be  a 
resulting  trust  for  the  heir,  {b) 

The  fiict  that  a  trust  given  for  a  particular  purpose  has 
lapsed  will  not  prevent  a  trustee  firom  taking  beneficially 
under  the  rule  in  Kirig  v.  DenUon.  (c) 

Under  a  devise  of  all  the  residue  of  the  testator's  Devise  of 
estate  and  effects  whatfioever  and  wheresoever,  of  what 
nature  or  kind  so  ever,  to  trustees  upon  trusts  applicable 
only  to  personal  property,  the  real  estate  will  pass  with 
a  resulting  trust  for  the  heir.(cZ)     But  if  the  trusts  may 

(a)  King  v.  BenUon,  1  Y.  &  ingwell^  18  Yee.  463 ;   Marioit 

B.  272,  per  Lord  Eldon ;  and  v.  Twmer,  20  Beav.  557. 
see  Wood  v.  (7o0,  2  M.  &  C.  (c)  Svpras  Tregonwell  y.  8y* 

684 ;    Boger$  v.   Eogerg,  3  P.  denham,  3  Dow.  210. 
Wma.  193.  («2)  Dunnage  v.  WhUe,  1  Jac. 

(h)  Bionehoiue  v.  Evelyn,  3  &  W.  583 ;  Lloyd  v.  Lloyd,  L. 

P.  Wms.  252 ;  Wateon  v.  Hayee,  R.  7  Eq.  458 ;  Longley  v.  Long- 

5  M.  &  G.  125  ;  Page  v.  Xeop-  ley,  h.  R.  13  Eq.  133. 
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Chap.  XII. 


Trusts  TRgue, 
lapsed,  un- 
lawful. 


No  trust 
declared. 


Purchases 
made  in  tlie 
names  of 
strangers. 


be  applicable   to  real  estate  then  the  real  estate  will 
pass,  (a) 

If  the  trusts  declared  are  so  yagne  that  they  cannot  be 
execated^(&)  or  if  they  lapse  (c)  or  are  void  because  of 
unlawfulness^(d)  they  wQl  result. 

So  also  a  trust  will  result  when  the  instrument  creatmg 
the  trust  shows  that  it  was  not  intended  that  the  grantee 
should  take  beneficially^  as  where  the  conveyance,  devise^ 
or  bequest  is  to  A  ''  upon  trust/'  and  no  trust  is  de- 
clared.(6) 

Where  property  is  bought  by  one  person  in  the  name 
of  a  stranger,  to  whom  the  conveyance  is  made,  there 
will  be  a  resulting  trust  for  the  person  who  paid  the  pur- 
chase money.  '^  The  clear  result  of  all  the  cases/'  said 
Eyre,  C.  B.,  in  Dyer  v.  Dyer,{f)  "without  a  single  ex- 
ception, is,  that  the  trust  of  a  legal  estate,  whether  firee- 
hold,  copyhold,  or  leasehold;  whether  taken  in  the  names 
of  the  purchasers  or  others  jointly,  or  in  the  names  of 
others  without  that  of  the  purchaser;  whether  in  one 
name  or  several ;  whether  jointly  or  successive,  results  to 
the  man  who  advanced  the  purchase-money.  This  is  a 
general  proposition  supported  by  all  the  cases,  and  there 
is  nothing  to  contradict  it ;  and  it  goes  on  a  strict  ana- 


(a)  D'Almaine  v.  Moieley^  1 
Drew,  629;  Coard  v.  Holder- 
nsM,  20  Beav.  147. 

(h)  8tubh§  v.  Sargon,  2  Keen, 
255  ;  3  M.  &  G.  507 ;  WUUamM 
y.  Kershaw,  5  0.  &  F.  111. 

(c)  Achroyd  v.  8mii?i§on,  1 
Bro.  0.  0.  503;  WiUiomB  v. 
Coade,  10  Ves.  500. 

(d)  Gihh9  V.  Bwnuey,  2Y.  & 
B.  294 ;    Page  v.  Leapingwell, 


18  Yes.  463;  Tregonwdl  t. 
Sydenham,  3  Dow.  194. 

(a)  Dwwson  v.  Glarhef  18  Yes. 
254;  Tenfold  v. Botidh^ 4  Hare, 
271 :  AUemey-^Qeneral  v.  Bean 
and  Canone  of  WindeoTy  24 
Beav.  679;  8  H.  L.  C.  369; 
Aeton  V.  Wood,  L.  R.  6  Eq. 
419 ;  Barre  v.  Fewhee,  2  H.  A 
M.60. 

(/)  2  Cox,  93. 
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logy  to  tHe  mle  of  the  common  law^  that  where  a  feoff-     Chap.  xii. 
ment  is  made  without  consideration,  the  use  results  to 
the  feoffer/'  (a) 

No  resulting  trust  will  be  created  by  the  mere  ex-  EzDressionof 

wiso 

pression  of  a  wish,  on  the  part  of  the  grantor,  that  the 
purchase-money  may  be  applied  in  a  certain  way .(6) 

The  rights  of  a  purchaser  may  be  barred  by  negligence  Purcha«er  a 

^   .         .  .  rights  barred 

or  delay,  (c)  by  delay. 

A  custom  of  a  manor  inconsistent  with  the  doctrine  of  Cuntom  con- 
resulting  trusts,  as  that  a  person  named  by  the  pur-  ^'y^™'^- 
chaser  of  a  copyhold  estate  as  the  second  life  according 
to  the  custom,  shall  take  beneficially,  is  unreasonable, 
and  will  not  be  supported,  {d) 

The  rule  that  a  trust  results  from  the  person  who  pays  Rule  appiien  to 
the  purchase-money  applies  to  the  case  of  a  joint  pur- 
chase in  the  name  of  one.  In  Crop  v.  Norton,  (e)  Lord 
Hardwicke  seemed  to  think  that  the  application  of  the 
rule  was  confined  to  an  advance  by  one  individual.  In 
Wray  v.  8teele,{f)  however.  Sir  P.  Plumer  decided  that 
a  resulting  trust  arose  upon  a  joint  advance,  the  purchase 
being  taken  in  the  name  of  one.  "  Lord  Hardwicke,'^ 
said  his  Honour,  '^  could  not  have  used  the  language 
attributed  to  him.  What  is  there  applicable  to  an 
advance   by  a   single  individual,  that  is  not    equally 


first  purchase. 


(a)  As  to  conveyance  taken 
jointly  see  Em  parte  Houghtonf 
17  Yes.  253 ;  Eider  v.  Kidder, 
10  Yes.  867 ;  and  as  to  several 
snccessiv^,  see  Howe  v.  Howe,  1 
Yem.  416 ;  WUhen  v.  Withers, 
Amb.  151 ;  Smith  v.  Baker,  1 
Atk  385 ;  Frankard  v.  Pra/nkard, 
1  S.  &  S.  1. 

(h)  Wheeler  v.  Smith,  1  Giff. 


300, 

(c)  Delane  v.  DeUme,  7  Bro. 
P.  C.  279. 

((2)  Lewie  v.  Lane,  2  M.  &  K. 
449 ;  overmling  Edwwrde  v. 
Fidel,  3  Madd.  237 ;  and  see 
Jeane  v.  Coolee,  24  Beav.  513. 

(6)  2  Atk.  74 ;  9  Mod.  233  ; 
Bam.  184. 

(/)  2  Y.  &  B.  388. 
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Chap.  XII.     applicable   to  a  joint  advance  under  similar    circnm* 
stances  ?'' 
To  personal  as        The  foregoing  doctrines  apply  as  well  to  personal  as 
estate.  to  real  estate^  (a)  even  though^  when  the  property  con- 

sists of  shares  in  a  company,  the  mles  of  the  company 
provide   that    there   shall    be  no   benefit  of   survivor- 
ship. (6) 
Parchasein  Where  moucy  has  been  invested  in  the  purchase  of 

fictitious  name.       .      ^     .  «    ,.^  /•       xi.  i?  j   £_      j* 

stock  in  a  fictitious  name,  for  the  purpose  of  defrauding 
creditors,  the  Court  will  order  the  fictitious  name  to  be 
erased  and  the  stock  to  be  transferred  to  the  person  who 
paid  the  purchase-money,  (c)  Where  an  intestate  had 
executed  transfers  of  railway  shares  and  stock  to  a  ficti- 
tious person,  the  Court,  on  a  bill  filed  by  his  adminis- 
trator, declared  that  the  intestate  used  the  fictitious 
name  as  another  designation  of  himself,  and  that  the 
plaintifi^,  as  administrator,  was  entitled  to  transfer  the 
shares  and  stock  in  question,  and  to  receive  the  divi- 
dends thereof,  (d) 
Parol  evidence       Parol  evidence  is  admissible  on  behalf  of  the  person 

admissible  on  *^ 

part  of  person    paying  the  purchase-money  to  show  that  it  belonged  to 
chase-monejr.     him.     In  Sir  John  Peachey's  c(ue,{e)  Sir  Thomas  Clarke, 

M.B.,  laid  it  down,  that,  if  A   sold  an  estate   to  C, 
and  the  consideration  was  expressed  to  be  paid  by  B, 

(a)  Ehrand  v.  Dancer^  2  Oh.  (6)   Game*   v.    Taylor^    29 

Ca.  26;   Loyd  v.  Bead,  1   P.  Beav.  79;  afTd.  4  De  6.  F.  &  J. 

Wms.  607 ;  Mortimer  v.  Dames,  163. 

10  Yes.  363 ;  Eider  v.  Kidder,  (c)  Qreen  v.  Batdc  o/  Eng* 

10  Yes.  360 ;  Sidmouth  v.  Sid^  land,  3  Y.  &  G.  Exch.  722. 
mouth,  2  Beav.  447 ;    8oa/r  v.  (d)  Arthur  v.  Midkmd  RaU» 

Fotter,  4  K.  &  J.  152 ;  Beeeher  way  Co.  3  K.  &  J.  204. 
V.  Major,  2  Dr.  &  Sm.  431 ;  (e)  Bolls  £.  T.  1759,  M.  S. 

Batstone  v.  Salter,  L.  B.  19  Eq.  Sugd.  Y.  &  P. 
250 ;  affd.  L.  B.  10  Oh.  431. 
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and  the  conveyance  made  to  B^  the  Court  would  allow    Chap.  xii. 
parol  evidence  to  prove  the  money  paid  by  C.{a) 

Bat  such  proofs  mnst  be  very  clear.(&) 

Parol  evidence  is  admissible  on  behalf  of  the  person  On  behalf  of 
to  whom  the  conveyance  is  made^  to  rebut  the  presnmp-  whom  convey- 
tion  of  a  resulting  trust  for  the  person  paying  the  pur-  *"*^  ™**^*** 
chase-money. 

In  Beeeher  v.  Majorj{c)  where  A  purchased  and  trans- 
ferred £1^000  stock  in  the  name  of  her  niece^  and  wrote 
her  a  letter  stating  that  she  had  done  so^  and  that  she 
intended  it  for  the  niece's  benefit^  and  in  the  letter  A 
inclosed  a  bank  power^  which  she  stated  was  to  enable 
her  to  receive  the  dividends  for  her  life^  which  power 
she  requested  the  niece  to  execute  and  return  to  her  and 
also  to  destroy  the  letter,  both  of  which  the  niece 
accordingly  did,  it  afterwards  turned  out  that  the  bank 
power  authorized  A  to  sell  out  the  stock  as  well  as  re- 
ceive the  dividends.  It  appeared  that  A  had  always 
been  very  kind  to  the  niece,  and  by  her  will  made  before 
the  transfer  had  given  her  an  annuity  of  £30.  It  was 
held  that  parol  evidence  of  the  contents  of  the  letter 
was  admissible  to  rebut  the  general  presumption  that 
the  stock  still  belonged  to  A. 

Parol  evidence  is  admissible  for  the  purpose  of  re-  To  rebut  pre- 
butting  the  presumption  of  a  resulting  trust  as  to  a  part,  part  of  pro- 
as well  as  to  the  whole,  of  the  property.(d)  ^^' 

(a)  See  also  Byall  v.  ByM,  1  1  Ver.  366 ;  Willis  v.  WUlit,  2 

Atk.  69;  Amb.  413;  WiUii  v.  Atk.  71. 

WiUia,  2  Atk.  71 ;  BartUtt  v.  (c)  2  Dr.  &  Sm.  431 ;   and 

Pide&n^,  1  Eden,  516 ;  Lane  see  Groves  v.  Groves^  3  T.  &  J. 

v.  Dighton,  Amb.  409 ;  Groves  163. 

▼.  Groves,  3  Y.  &  J.  163.  (d)  Bellasis   v.   Gompton,   2 

(h)  Nevoion  v.  Preston,  Prec.  Vern.  294 ;  Benhow  v.  Toums- 

Ch.  103 ;    Gascoigne  v.  Thmr^g,  end,  1  M.  &  K.  506  ;  DecM)n  v. 
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to  prove 
agency 


Chap.  XII.  Parol  evidence  is  not  admissible  to  show  tliat^  where 
Not  admissible  land  has  been  paid  for  by  one  person^  the  pnTchase  was 
made  on  behalf  of  another.  This  was  decided  in  Barttett 
V.  Picker agiUy  (a)  where  Lord  Keeper  Henley  said  :  *'  I 
think  the  allowing  this  evidence  wonld  be  to  overtnm 
the  statute.  The  statute  says  there  shall  be  no  trost  of 
land  unless  by  memorandum  in  writings  except  such  tmsts 
as  arise  by  operation  of  law.  Where  money  is  actually 
paid,  there  the  tmst  arises  from  the  payment  of  the  money, 
and  not  from  any  agreement  of  the  parties. 

'^  But  this  is  not  like  the  case  of  money  paid  by  one  man 
and  the  conveyance  taken  in  the  name  of  another;  in 
that  case  the  bill  charges  that  the  estate  was  bought 
with  the  plaintiff's  money.  If  the  defendant  says  he 
borrowed  it  of  the  plaintiff^  then  the  proof  will  be  whether 
the  money  was  lent  or  not ;  if  it  was  not  lent^  the  plaintiff 
bought  the  land ;  but  as  here  the  trust  depends  on  the 
agreement^  if  I  establish  the  one  by  parol  I  establish  the 

other  also If  the  plaintiff  had  paid  any  part  of 

the  purchase-money^  it  would  have  been  a  reason  for  me 
to  admit  the  evidence ;  or  if  there  had  been  any  fraud 
used  by  the  defendant  to  prevent  an  execution  of  the 
agreement ;  but  as  it  is,  I  think  that  it  is  a  case  within  the 
statute,  and  that  the  bill  must  be  dismissed  with  co8tB.''(&) 

In  some  cases  it  has  been  held  that  where  a  convey* 
ance  is  made  to  a  stranger  without  any  valuable  con- 
sideration being  expressed,  that  a  resulting  trust  arises 
for  the  grantor,  (c)      In  Young  v.  Peachy,  Lord  Hard- 


Conveyance 

without 

consideration. 


ColqiAhottn,  2  Drew,  21 ;  Ga^- 
rick  V.  Taylor,  29  Beav.  79; 
affd.  4>  De  G.  F.  &  J.  163. 

(a)  1  Eden,  516;    eee  also 
Crop  V.  Norton,  9  Mod.  235 ;  2 


Aik.  74 ;  Bam.  179 ;  Chadinek 
V.  Maden,  9  Hare,  188. 

(b)  And  see  Hea/rd  v.  Pilley^ 
L.  B.  4  Gh.  548. 

(c)  Dvke  of  Noff oik  y.  Browne^ 
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wicke  said :  (a)  "  If  a  tmst  by  implication  was  to  arise  in  Chap.  Xll. 
the  present  case  it  would  be  to  contradict  the  Statute  of 
Frauds;  for  it  might  be  said  in  every  case  where  a  volun- 
tary conveyance  is  made^  that  a  tmst  shall  arise  by  im* 
plication;  but  that  is  by  no  means  the  rule  of  the 
Court  ;(&)  trusts  by  implication,  or  operation  of  law,  arise 
in  such  cases,  where  one  person  pays  the  purchase- 
money,  and  the  conveyance  is  taken  in  the  name  of 
another,  or  in  some  other  cases  of  that  kind ;  but  the 
rule  is  by  no  means  so  large  as  to  extend  to  every 
voluntary  conveyance/'  (c) 

Where  a  son  conveyed  an  estate  to  his  father  nomi- 
nally as  purchaser,  but  really  as  a  trustee,  and  in  order 
that  the  father,  who  was  in  better  credit  than  the  son, 
might  raise  money  upon  it  by  way  of  mortgage  for  the 
use  of  the  son;  and  the  £ftther  died  shortly  afterwards 
and  before  any  money  was  raised,  having  by  a  will  sub- 
sequent to  the  conveyance  made  a  general  devise  of  all 
his  real  estates ;  it  was  held  that  the  case  was  within  the 
statute,  and  that  parol  evidence  was  not  admissible  to 
prove  the  trust ;  but  that  the  son  had  a  lien  on  the  estate 
as  vendor  for  the  apparent  consideration,  no  part  of 
which  was  paid.(c2) 

No  resulting  trust  arises  upon  a  purchase  in  the  name  Purchases  in 

it  -^       ^  f  \  •    •    J.  1.  •       xi.       the  name  of  a 

of  a  wife  alone,  [e)   nor  upon  a  jomt  purchase  m  the  wife  or  child 

no  resulting 

Prec.  Ch,  80 ;  Warman  v.  8ea-  ed.   159 ;    Lloyd  v.   SpiUett,  2 

man,  Freem.  908 ;  Scvlthorp  v.  Atk.  150. 
Bwrge$9, 1  Yes.  J.  93 ;  Dames  v.  (<2)  Lemon  v.  Whitley,  4  Bnss. 

Otty  (No.  2),  35  Bear.  208.  423.     This  case  was   doubted 

(a)  2  Atk.  256.  by  Lord  St.  Leonards,  Sag.  Y. 

(h)  See  Fordyce  v.  Willis,  3  &  P.  14th  ed.  702. 
Bro.  0.  C.  577.  (e)   Kingdon  v.    Bridges,  2 

(e)  And  see  1  Sand  Uses,  Yern.  67;    Ba^  y.  Andrew,  2 

5th  ed.  365 ;  Wms.  R.  P.  10th  Yern.  120 ;  ChHsfs  Hospital  v. 
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Chap.  XII. 


Reputed  wife. 


Pereon  in  loco 
pitrentis. 


names  of  a  husband  and  wife^(a)  nor  apon  a  pnrchase  in 
the  name  of  a  child.(&)  The  presumption  in  these  cases 
is  that  a  gift  to  the  wife  or  an  advancement  for  the  child 
was  intended. 

If  a  mortgage  is  made  in  the  joint  names  of  a  hosband 
and  wife,  this  will  be  considered  as  being  in  the  nature 
of  a  joint  porchase,  and  the  wife  will,  if  the  husband  dies, 
be  entitled  to  the  mortgage-money  by  survivorship,  (c) 

A  pm^chase  in  the  name  of  the  pmrchaser  and  of  a 
woman  whom  in  form  he  has  gone  through  the  ceremony 
of  marrying/  but  who  could  never  become  his  lawful 
wife,  does  not  come  within  the  rule,  and  therefore  such 
a  purchase  will  not  raise  a  presumption  that  it  was  in- 
tended as  an  advancement  or  provision  for  her.  (d) 

The  presumption  of  advancement  may  arise  in  the 
case  of  a  purchase  by  a  person  who  has  placed  himself 
in  loco  parentis  to  the  person  in  whose  name  the  par- 
chase  is  made.  Thus  the  presumption  has  been  held  to 
apply  in  the  case  of  an  illegitimate  son,(e)  of  a  grand- 
child,(/)  of  the  nephew  of  a  wife.(j) 

But  the  presumption  of  advancement  will  not  arise  in  tihe 
case  of  a  purchase  in  the  name  of  an  illegitimate  grand- 

(d)  Soar  v.  Foster,  4  K  A  J. 
162. 

(e)  Beckford  v.  Bed^ord^  Lofit 
490 ;  KUpin  v.  KUpin,  1  M.  & 
K  520;  and  see  Soar  v.  Foster, 
4  K  &  J.  152 ;  Tucker  v.  Bv- 


Budgin,  2  Yem.  683 ;  Bider  v. 
Kidder,  10  Yes.  360;  QotUng 
V.  OosUng^  3  Drew,  335 ;  Lloyd 
V.  Pughe,  L.  R.  8  Oh.  8a 

(a)  Drew  v.  Martin,  2  H.  & 
M.130. 

(h)  Dyer  v.  Dyer,  2  Cox, 
92;  Fin(^  v.  Finch,  15  Yes. 
50 ;  Murless  v.  FrankUn,  1 
Swanst.  13 ;  Orey  v.  Orey,  2 
Swanst.  597  ;  Finch,  340. 

(c)  Chrisfs  Hoipital  y.  Bud- 
gin,  2  Yern.  683. 


row,  2  H.  &  M.  515. 

(/)  Ehra/nd  v.  Dancer,  2  Ch. 
Ga.  26;  Loyd  v.  Bead,  1  P. 
Wms.  607. 

(g)  Ourrani  v.  Jago,  1  CoIL 
261 
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child^  although  the    grand&ther  has  placed  himself  in     Chap.  XII. 
loco  parentis  to  the  child.(a) 

In  the  case  of  Re  Be  Viame^ijb)  it  was  said  that  a  Purchase  by 
mother  does  not  stand  in  such  a  relationship  to  a  child 
as  to  raise  a  presumption  of  benefit  for  the  child.  In 
Sayre  v.  Hughe8f{c)  a  mother  after  making  her  will  in 
&your  of  her  two  \Mughters^  transferred  stock  which  had 
stood  in  her  own  name  into  the  names  of  herself  and  one 
of  the  daughters^  and  died^  and  it  was  held  that  there  was 
a  presumption  of  intended  benefit  to  the  daughter  which 
was  unrebutted^  and  that  the  stock  belonged  absolutely 
to  her.  Be  Be  Vieme  was  cited  as  an  authority  for  the 
proposition  that  there  could  be  no  presumption  of  ad- 
vancement as  between  a  mother  and  child^  but  Stuart^ 
V.C.,  pointed  out  that  the  word  "  father ''  does  not  occur 
in  Lord  Chief  Baron  Byre's  judgment  in  Byerv,  Byer,  (d) 
and  said  that  it  was  not  easy  to  understand  why  a  mother 
should  be  presumed  to  be  less  disposed  to  benefit  her 
child  in  a  transaction  of  this  kind  than  a  father.  Where 
stock  was  transferred  by  a  mother  into  the  names  of  her- 
self^ her  daughter^  and  the  daughter's  husband^  and  the 
dividends  on  the  stock  were  received  by  the  son-in-law 
and  paid  over  to  the  transferor  during  her  life^  and  the 
mother  died  leaving  the  son-in-law  only  surviving,  it 
was  held  that  there  was  no  resulting  trust,  and  that  the 
son-in-law  was  entitled  to  the  stock,  the  Court  being 
of  opinion  that  the  evidence   showed  that  the  mother 

(a)  Tucker  v.  Bwrrow,  2  Hem.  (ft)  2  De  G.  J.  &  S.  17. 

&  M.  515 ;  and  see  Forrest  v.  (c)  L.  R.  5  Eq.  877 ;  see  also 

Forrett,  11  Jur.  (N.  S.)  317 ;  Eejpworth  v.  Eepworihy  L.  R. 

13  W.  R.  380 ;    see  however,  11  Eq.  10. 
Pov7y9  v.  Mantfield,  3  My.  &  (d)  2  Cox,  92. 

Cr.  359,  as  to  double  portions. 
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Ciiir.  XII. 


Fiduciary 
relatioiunip. 


When  avoided 
as  a^inst 
creditors. 


Rale  applies 
to  personal 
estate. 


Surrounding 
circumstances 
to  be  con- 
sidered. 


intended  to  create  a  beneficial  interest  in  each  of  the  three 
persons  into  whose  names  the  stock  was  transferred,  (a) 

Where  a  fiduciary  relationship^  such  as  that  of  solicitor 
and  client^  subsists  between  a  parent  and  child^  and  the 
parent's  money  is  advanced  by  the  child  in  her  own  name, 
the  ordinary  presumption  in  £&your  of  the  transaction 
being  a  gift  is  excluded^  and  the  onus  is  thrown  upon  the 
child  of  proving  that  a  gift  was  in  &ct  intended.  (6) 

Purchases  in  the  name  of  a  wife  or  child  by  way  of 
gift  or  advancement  are^  it  appears^  within  the  13th  Eliz. 
c.  5^  and  may  be  avoided  as  against  creditorsj(e)  but  they 
are  not  within  the  27th  Eliz.  c.  4,  and  are  therefore  good 
as  against  subsequent  purchasers,  {d) 

The  foregoing  rules  apply  also  to  personal  estate^  and 
therefore  where  a  husband  transfers  stock  into  the  names 
of  himself  and  his  wife,  no  resulting  trust  will  arise  for 
the  husband,  but  the  wife  will  be  entitled  to  the  whole 
fund  by  survivorship ;  (e)  so  also  in  the  case  of  a  transfer 
of  stock  into  the  names  of  a  parent  and  child,  the  stock 
will  belong  to  the  child  surviving.  (/) 

The  mere  circumstance  that  the  name  of  a  wife  or  child 
is  inserted  on  the  occasion  of  a  purchase  of  stock  is  not 

(a)  Batitone  v.  SaUer,  L.  B.      110 ;  Drew  v.  MarHn,  2  H.  & 


19  Eq.  250,  affd.  L.  B.  10  Oh. 
431 ;  and  see  Fowkeg  v.  ToMcoe^ 
L.  R.  10  Oh.  343. 

(5)  Oarrett  v.  WiUnmon,  2 
De  G.  &  S.  244;  see  also 
Hepworth  v.  Hepworth,  L.  B. 
11  Eq.  14. 

(c)  GloMter  v.  Hewer,  8  Ves. 
195 ;  Totomend  v.  WettacoU,  2 
Beav.  340 ;  4  Beav.  58 ;  Chruiy 
V.  Oowrtenay,  13  Beav.  96 ;  BoT' 
rack  V.  McCulloch,  3  K  &  J. 


M.130. 

(d)  OloMter  v.  Uetjoer,  8  Yes. 
195 ;  Drew  v.  Martin,  2  H.  & 
M.130. 

(e)  Dummer  v.  PUcher,  2  M. 
&  K  262;  Low  v.  Garter,  1 
Beav.  426 ;  Vance  v.  Vance,  ib, 
605;  Poole  v.  OdUng,  31  L.  J. 
Oh.  439. 

(/)  8ayre  v.  Httghee,  L.  B.  5 
Eq.  376 ;  eee  Be  De  Vtrnne,  2 
De  G.  J.  &  S.  17. 
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safficient  to  rebnt  a  resalting  trust  in  favour  of  the  pur-  Chap.  xii. 
chaser,  if  the  surrounding  circumstanoes  lead  to  the  con- 
elusion  that  a  trust  was  intended.  Although  a  purchase 
in  the  name  of  a  wife  or  a  child,  if  altogether  unex- 
plained, will  be  deemed  a  gift,  yet  the  surrounding  cir- 
cumstances may  be  taken  into  consideration,  so  as  to  say 
that  it  is  a  trust  and  not  a  gift,  (a) 

_  * 

Thus  in  Mc^shall  v.  Orutwdl,  (b)  the  husband  of  the 
plaintiff,  being  in  failing  health,  transferred  his  banking 
account  from  his  own  name  into  the  joint  names  of  him- 
self and  his  wife,  and  directed  the  bankers  to  honour 
cheques  drawn  either  by  himself  or  his  wife,  and  he 
afterwards  paid  in  considerable  sums  to  their  account. 
All  cheques  were  afterwards  drawn  by  the  plaintiff  at  the 
direction  of  her  husband,  and  the  proceeds  were  applied 
in  payment  of  household  and  other  expenses.  The 
husband  never  explained  to  the  plaintiff  what  his  inten- 
tion was  in  transferring  the  account,  but  he  was  stated 
by  the  bank  manager  to  have  remarked  at  the  time  of  the 
transfer  that  the  balance  of  the  account  would  belong  to 
the  survivor  of  himself  and  his  wife.  After  the  death  of 
her  husband  (which  took  place  a  few  months  after  the 
transfer)  the  plaintiff  claimed  to  be  entitled  to  the 
balance.  It  was  held  that  the  transfer  of  the  account 
was  not  intended  to  be  a  provision  for  the  plaintiff,  but 
merely  a  mode  of  conveniently  managing  her  husband^s 
affidrs,and  consequently  that  she  was  not  entitled.  Jessel, 
M.E.,  said :  ''  In  all  the  cases  in  which  a  gift  to  the  wife 
has  been  held  to  have  been  intended,  the  husband  has 
retained  the  dominion  over  the  fund*  in  this  sense,  that 

(a)  MoTBhall  v.  Crutwell,  L.      Fateoe,  L.  B.  10  Gh.  343. 
B.    20    Eq.   329,    per    Jessel,  (5)  Ix  B.  20  £q.  329. 

M.  B.  ;     and    see    Fowkes    v. 
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Chap.  XII.  the  wife  during  the  lifetime  of  the  husband  has  had  no 
power  independently  of  him^  and  the  husband  has  re- 
tained the  power  of  revoking  the  gift.  In  transferring 
a  sum  of  stock  there  is  no  obyions  motive  why  a  man 
should  put  a  sum  of  stock  into  the  name  of  himself  and 
his  wife.  She  cannot  receive  the  dividends^  he  can  and 
must^  and  it  is  difficult  to  see  any  motive  of  convenience 
or  otherwise  which  should  induce  a  man  to  buy  a  sum  of 
stock  or  transfer  a  sum  of  stock  (if  there  is  any  difference 
between  the  two)  in  or  into  the  names  of  himself  and  his 
wife^  except  the  motive  of  benefiting  her  in  case  she 
survives.  But  here  we  have  the  actual  &ct^  that  the 
man  was  in  such  a  state  of  health  that  he  could  not  draw 
cheques^  and  the  wife  drew  them.  Looking  at  the  &ct 
that  subsequent  sums  are  paid  in  from  time  to  time^  and 
taking  into  view  all  the  circumstances  (as  I  understand 
I  am  bound  to  do),  as  a  juryman  I  think  that  the  circum- 
stances show  that  this  was  a  mere  arrangement  for  con- 
venience^ and  that  it  Was  not  intended  to  be  a  provision 
for  the  wife  in  the  event  which  might  happen,  that  at  the 
husband's  death  there  might  be  a  fund  standing  to  the 
credit  of  the  banking  account.'' 
Purchase  Where  a  purchase  either  of  real  or  personal  property 

monej  unpaia.  ^^  j^j^g  jj^  ^q  name  of  a  wife  or  child,  and  the  purchaser 

dies  before  the  whole  of  the  purchase-money  is  paid^  the 
purchase  will  enure  for  the  benefit  of  the  wife  or  child, 
and  the  unpaid  purchase-money  is  payable  out  of  the 
purchaser's  personal  estate.(a) 
Joint  tenarxy         ^  purchase  in  the  joint  names  of  a  father  and  son 

when  created.  *^ 

(a)  Bedington  v.  Redington,  more  ▼.  Bradford,  L.  B.  8  Eq. 

3  Eidg.  P.  C.  106 ;    Vwnce  v.  134 ;  NielhoUon  v.  MMgan,  3 

Var^ce,  1  Beav.  605 ;  Brew  v.  J.  B.  Eq.  308 ;    see  30  &  31 

Martin,  2  H.  &  M.  130 ;  Skid-  Vict.  c.  69. 
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ranted  for 
iiTcs  sue- 
oessiye. 


creates  a  joint  tenancy,  (a)     In  one  case  where  the  father    Chap.  XTI. 
had  no  other  estate  to  which  a  judgment  creditor  could 
resort^  the  creditor  was  relieved  in  equity  against  the 
survivorship  at  law.  {b) 

Where  a  feather  takes  a  surrender  of  copyholds  for  the  Copyholds 
joint  lives  of  himself  and  son  to  take  successively^  and  riT< 
pays  the  fine,  the  son  is  not  a  trustee  of  his  life  interest 
for  the  &ther,  but  takes  it  beneficially  as  an  advancement 
if  he  8urvives.(c) 

Where  a  father  purchased  a  copyhold,  and  was 
admitted  to  hold  during  the  lives  of  his  three  children 
successively,  it  was  held  that  the  father  meant  to  advance 
his  children,  and  that  they  were  therefore  entitled  bene- 
ficially, and  not  as  trustees  for  their  fiekther.  {d) 

If  a  purchase  is  made  by  a  parent  in  the  name  of  a  Parchase  in 
child  and  of  a  stranger,  whether  of  real  or  personal  child  and  a 
estate,  it  will  be  considered  as  an  advancement;    the  ^^^fi^^'* 
stranger  will  be  treated  as  a  trustee  for  the  child,  and 
there  will  not  be  any  resulting  trust  to  the  father,  {e) 

In  certain  cases  where  a  purchase  is  made  in  the  name  Evidence  to 
of  a  child,  the  presumption  of  advancement  may  be  tfonof^^*"™^ 
rebutted.     Thus,  where  a  father  tenant,  by  copy  of  court  advancement. 


(a)  Saroope  v.  Soroope,  Freem. 
Ch.  171 ;  1  Oh.  Gas.  27 ;  Back 
V.  Andfeto$,  2  Vem.  120;  Qrey 
V.  Chreyt  2  Swans.  599;  Dwnmer 
V.  Pitcher,  2  M.  &  K  272. 

(h)  SUlerrum  v.  Ashdown^  2 
Atk.  477 ;  see  Pole  v.  PoU,  1 
Ves.  76.  This  case,  however, 
is  doubted  by  Mr.  Lewin  in 
his  work  on  Trusts,  6th  ed 
153. 

(c)  Dyer  v.  Dyer,  2  Cox,  92  ; 


8keaU  y.  Slceais,  2  Y.  &  G.  G. 
9 ;  Sioift  v.  Davie,  8  East,  354, 
n.  (a.) 

(d)  Jea/M  V.  Cooke,  24  Beav. 
513. 

(e)  LampWgh  v.  Lamplugh, 
1  P.  Wms.  Ill  ;  Mwrnna  v. 
Mtmma,  2  Vem.  19  ;  Fvnch  v. 
Finch,  15  Ves.  43;  Grdbh  v. 
CraJbh,  1  M.  &  K  511 ;  ColUn^ 
eon  y.  OoUineon,  3  D.  M.  G. 
403. 
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roll  for  his  life^  took  according  to  the  cnstom  of  the  manor 
a  grant  from  the  lord  of  the  reversion  to  his  sons  for  the 
terms  of  their  lives^  in  trust  for  himself  ''  as  the  pnr- 
chaser^^'  it  was  held  that  the  sons  were  trostees  of  the 
reversion  for  him.  (a) 

The  antecedent  and  contemporaneous  acts  and  declara- 
tions of  the  parent  are  admissible  in  evidence  to  rebut 
the  presumption  of  advancement^  but  his  subsequent 
acts  and  declarations  are  inadmissible  for  that  purpose,  {h) 
In  Devoy  v.  Dev(}y{c)  the  presumption  that  the  transfer 
(by  a  £ftther)  of  stock  into  the  joint  names  of  himself,  his 
wife,  and  child,  was  intended  to  be  an  advancement,  was 
allowed  to  be  rebutted  by  the  evidence  upon  oath  of  the 
transferor  that  no  trust  was  intended,  but  that  the 
transfer  was  made  under  a  misapprehension  of  its  legal 
effect.  ((2) 

Although  subsequent  acts  and  declarations  of  the 
parent  are  not  evidence  to  support  the  trust,  subsequent 
acts  and  declarations  of  the  child  may  be  so.  (e) 

The  presumption  of  advancement  will  not  be  rebutted 

by  the  fact  of  the  father  having  continued  in  possession 

of  the  estate  during  his  life,  (/)  nor  by  the  fact  that  the 

father  has  expended  money  in  repairs  on  the  estate.  (9) 

(a)  Keats  v.  Hewer,  10  Jur.  (c)  3  Sm.  &  G.  40a 

(N.  S.)  1040;  13  W.  E.  34.  (d)  See  Stone  v.  Stone^dJnr. 

(I)  Bedington  v.  Bedington,  3      (N.  S.)  708. 


Eidg.  177  ;  Loyd  v.  Bead,  1  P. 
Wms.  607;  Mwle»8  v.  Fra/nkHdn, 
1  Swanst.  13 ;  Sidmouth  v.  Sid- 
mouth,  2  Beav.  447  ;  OoUinson 
V.  OoUineon,  3  D.  M.  G.  409 ; 
Dumper  v.  Dumper^  3  Giff.  583; 
WiUiama  v.  WUUame,  32  Beav. 
370 ;  Tucker  v.  Burrow,  2  H.  A 
M.  516. 


(e)  Sidmouth  v.  Sidmouth,  2 
Boav.  455,  per  Lord  Laogdala 

(/)  (^^^  ▼•  0^^»  2  SwansL 
600 ;  LampUigh  v.  Lamphtgh,  1 
P.  Wms.  Ill ;  Taylor  v.  Taster, 
1  Atk.  386  ;  Chritiy  v.  CoHrts- 
nay,  13  Beav.  96. 

{g)  Shales  v.  Shales,  Freem. 
252;  QeefaTiherEUiotr.EUioi. 
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Where  a  fietther  pnrohaseB  stock  or  shares  in  the  name     Chap.  Xll. 
of  a  child^  and  receives  the  dividends  daring  his  life  DWidendB 
under  a  power  firom  the  son^  this  alone  will  not  rebut  the  ]^^f    ^ 
presumption  of  advancement,  (a)     In  Smith  v.  Warde{b) 
a  fiskther  directed  stock  to  be  purchased  in  the  names  of 
himself  and  his  wife  in  trust  for  his  in£uit  son.    The  pur- 
chase was  made  in  the  joint  names  without  any  trust 
being  declared^  and  the  &ther  received  the  dividends 
down  to  his  decease.      It  was  held  that  neither  his  son 
nor  his  wife  (who  survived  him)  were  entitled  to  the 
stock,  but  that  it  formed  part  of  his  assets,  (c) 

If,  after  a  purchase  of  property  by  a  parent  or  by  a  DeyUe, 
husband  in  the  name  of  a  child  or  wife,  the  purchaser  lease. 
devises  or  bequeaths  it,{d)  or  leases  it,(6)  the  prima  faeie 
presumption  of  advancement  will  not  be  rebutted. 

Where  a  testator  by  his  will  settled  £1,000  reduced 
annuities  on  each  of  his  granddaughters,  the  children  of 
his  only  son,  and  two  years  afterwards  he  transferred  a 
sum  of  £3,200  reduced  annuities,  which  was  all  the  pro- 
perty he  possessed,  into  the  name  of  his  son,  and  died  at 
the  age  of  ninety-four,  having  resided  the  last  ten  years 
of  his  life  with  his  son,  who  was  a  man  of  considerable 
property,  it  was  held  that  the  transfer  to  the  son  operated 
as  an  absolute  gift  to  him  firee  from  any  trusts.  (/) 


2  Gb.  Gas.  231;  8ca/ivin  v. 
Seawin,  1  Y.  A  G.  G.  G. 
65. 

(a)  SidmofUh  v.  Sidmofdh,  2 
Beav.  447 ;  Scawin  v.  Soawin, 
1  Y.  &  G.  G.  G.  65. 

(5)  15  Sim.  56. 

(c)  See  also  Htvyes  v.  Kin- 
denley,  2  Sm.  &  G.  195  ;  Bone 
V.  Fclla/rd,  24  Beav.  283,  which 


tamed  upon  the  special  circam- 
stances  of  the  cases. 

(d)  Crahh  V.  Crahb,  1  M.  & 
K  511 ;  Bummer  v.  Pitcher,  2 
M.  &  K  262 ;  Jeana  v.  Oooke, 
24  Beav.  513. 

(e)  Mwrleu  v.  FrcmklMk,  1 
Sw.  13. 

(/)  Hepworth  v.  Hepworih, 
L.  E.  11  Bq.  10. 
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Cluld  fully 
advanced. 


Purchase  in 
pursuance  of 
covenant. 


Transfer  of 
trusts. 


When  stock  inyested  in  the  joint  names  of  a  hosband 
and  wife  is  sold  out,  the  proceeds^  though  retained  by  the 
wife^  are  nevertheless  the  property  of  the  husband.  Thus, 
where  a  sum  of  money  was  invested  in  the  funds  in  the 
joint  names  of  a  husband  and  wife^  and  she^  by  power 
of  attorney  from  him,  sold  out  a  portion,  and  with  his 
knowledge  kept  it  locked  up  in  her  own  special  custody 
xmtil  his  death,  it  was  held  that  the  portion  which  re- 
mained in  the  funds  in  the  joint  names  of  the  husband 
and  wife  survived  to  the  wife,  but  that  the  other  portion 
which  was  sold  out  by  her  and  kept  in  her  custody, 
formed,  on  the  husband^s  death,  a  part  of  his  general 
personal  estate,  (a) 

If  a  purchase  is  made  in  the  name  of  a  child  who  is 
already  fully  advanced,  by  the  parent,  there  will  be  a 
resulting  trust  for  the  father ;  (b)  but  if  the  child  be  not 
at  all  or  only  in  part  advanced,  the  presumption  of 
advancement  will  not  be  turned  into  a  trust,  (c) 

Where  lands  are  purchased  in  a  certain  place  in  the 
name  of  a  child  by  a  father,  but  it  appears  that  the 
father  is  bound  to  settle  lands  so  purchased  in  a  particular 
manner,  there  will  not  be  any  advancement,  but  the  child 
will  be  a  trustee  merely.{rf) 

By  the  ninth  section  of  the  Statute  of  Frauds,  "  all 
grants  and  assignments  of  any  trust  or  confidence  shall 
likewise  be  in  writing  signed  by  the  party  granting 
or  assigning  the  same,  or  by  such  last  wiU  or  deriae, 
or  else  shall  likewise  be  utterly  void  and  of  none 
eflFect/' 


{a)  Be  Oadbwry,  11 W.  E.  896. 

(6)  Loyd  V.  Bead,  1  P.  Wme. 

608 ;  Pole  v.  Pole,  1  Ves.  S.  76. 

(c)  Grey  v.  Grey,  2  Swanst 


600;  EUiot  y.  Elliot,  2  CLCu. 
231. 

(d)  Blake  v.  Blake,  7  Bro.  F. 
0.241. 
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This  section  refera  to  aBBignmecte  by  the  cestui  que 
tmBt.(a) 

Before  tlie  statute  the  tratufer  of  on  equitable  interest 
might  have  been  made  by  parol.  A  writing  is  a3.\  that 
is  now  necessary,  bnt  it  is  the  practice  to  employ  the 
same  species  of  instrament  and  the  same  form  of  words 
in  the  trsosfer  of  equitable  as  of  legal  estates.  (6) 

(a)  Jwdein  v.  Bright,  2  3.&  (b)  Lewin  on  Tmsts,  6r.h  ed. 
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(States  pur 

autre  vie  deviB- 

able. 

If  no  deyiae 

aasetB  in  hsncU 

of  heir. 

If  no  special 

oocapant  Bholi 

go  to  execu- 

ton. 


Y  the  common  law^  where  an  estate  was  held 
pur  autre  vie,  as  where  lands  were  limited 
to  A  for  the  life  of  B^  if  the  tenant  pur  autre 
vie  died  during  the  life  of  the  cestui  que  vie, 
an  estate  arose  by  general  occnpancy^  inasmnch  as  the 
heir  could  not  take  the  estate  as  there  were  no  words  of 
inheritance^  and  the  executor  or  administrator  could  not 
take  it  because  it  was  a  freehold ;  the  law  accordingly 
gave  the  estate  to  the  first  person  who  entered^  who  was 
called  a  general  occupant.(a)  If  words  of  limitation 
were  added  in  the  grants  the  person  or  persons  so  en- 
titled took  an  estate  by  special  occupancy. (6) 

It  was  generally  held  that  estates  pur  autre  vie  were 
not  devisable^  (c)  and  this  being  found  inconvenient,  it 
was  provided  by  the  twelfth  section  of  the  Statute  of 
Frauds,  "  that  from  henceforth  any  estate  pur  autre  vie 
shall  be  devisable  by  a  will  in  writing  signed  by  the 
party  so  devising  the  same,  or  by  some  other  person  in 
his  presence  and  by  his  express  directions,  attested  and 
subscribed  in  the  presence  of  the  deviser  by  three  or 

(a)  Oa  Litt  41  b.  681 ;  Tudor  L.  0.  40 ;  notes  to 

(li)  See  as  to  estates  pur  autre      Letois  BoioWs  Gcue, 
vie  generally,  1  Wms.  Ezors.  (c)  1  Wms.  Ezors.  682. 


more  witnesses  ;  and  if  no  aach  devise  thereof  be  made,     Chaf.  Xlll. 

the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if 

it  shall  come  to  him  by  reason  of  a  special  oconpanoy,  as 

assetB  by  descent,  as  in  case  of  lands  in  fee  simple ;  and 

in  case  there  be  no  special  occupant  thereof,  it  shall  go 

to  the  ezecntoTB  or  administrators  of  the  party  that  had 

the  estate  thereof  by  virtne  of  the  grant,  and  shall  be 

assets  in  their  hands." 

Under  this  section  doubt  arose,  where  no  devise  had  Surplus  of 
been  made  of  such  estates,  as  to  whom  the  surplus  of  auircvubu 
such  estates,  after  the  debts  of  deceased  owners  were  ^^'  '"'* 
fully  satisfied,  should  belong ;   and  it  was  accordingly 
enacted  by  (he  14  Geo.  II.  c.  20,  s.  9,  that  "  such  estate 
pw  autre  vie,  in  case  there  be  no  special  occupant  thereof, 
of  which  no  devise  shall  have  been  made  according  to 
the  said  act  for  prevention  of  frauds  and  peijnries,  or  so 
mnch  thereof  as  shall  not  have  been  so  devised,  shall  go, 
be  applied  and  distributed,  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate." 

Both  the  above  enactments  were  repealed  by  the  Wills  Enutea  pur 
Act,(a)  which  provides,(&)  "That  it  shall  be  lawful  for  »bleby  will. 
every  person  to  devise,  bequeath,  or  dispose  of,  by  his 
will  executed  in  manner  hereinafter  reqaired,  all  real 
estate  and  all  personal  estate  which  he  shall  be  entitled 
to,  either  at  law  or  in  eqoity,  at  the  time  of  his  death, 
and  which  if  not  so  devised,  bequeathed,  or  disposed  of, 
wonld  devolve  upon  the  heir-at-law,  or  customary  heir  of 
him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor, 
or  upon  his  executor  or  administrator ;  and  that  the  power 
hereby  given  shall  extend  to  .  .  .  estates  pur  autre 
vie,  whether  there  shall  or  shall  not  be  any  special  occu- 
pant thereof,  and  whether  the  same  shall  be  freehold, 
(a)  1  Vict  c.  26.  (6)  S.  3. 
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Chap.  XIII.    costomary  freehold^  tenant-right^  customary  or  copyhold, 

or  of  any  other  tenure^  and  whether  the  same  shall  be  a 

Descent  of        corporeal  or  an  incorporeal  hereditament/'  and  (a)  ''That 

autre  vU.  if  no  disposition  by  will  shall  be  made  of  any  estate  pur 

autre  vie  o{  a,  freehold  nature^  the  same  shall  be  charge- 
able in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy,  as  assets  by  descent,  as  in 
the  case  of  freehold  lands  in  fee-simple ;  and  in  case  there 
shall  be  no  special  occupant  (6)  of  any  estate  pur  autre 
vicy  whether  freehold  or  customary  freehold,  tenant*right, 
customary  or  copyhold,  or  of  any  other  tenure,  and 
whether  a  corporeal  or  incorporeal  hereditament,  it  shall 
go  to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same 
shall  come  to  the  executor  or  administrator,  either  by 
reason  of  a  special  occupancy  or  by  virtue  of  this  act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied 
and  distributed  in  the  same  manner  as  the  personal  estate 
of  the  testator  or  intestate/' 

By  the  thirty-fourth  section  of  the  same  act,  it  was 
provided  that  the  act  shall  not  extend  to  any  estate  pur 
autre  vie  of  any  person  who  died  before  the  1st  day  of 
January,  1838. 

Where  a  lessee  of  lands  devised  to  him,  his  heirs 
and  assigns,  pur  autre  vie,  demised  them  for  the  residue 
of  the  term  to  J  S  and  his  assigns ;  and  J  S  died  in- 
testate, the  question  was,  which  was  entitled,  the  heir  or 
the  executor  of  J  S  ?      And  the  Court  of  Exchequer 

(a)  1  Vict  c.  26,  s.  6.  the  heir  is  named  as  special 

(b)  These  words  include  both  occupant,  bat  the  grantee 
the  case  where  there  is  no  dies  without  leaving  an  heir; 
special  occupant  named  in  the  FUtnkei  v.  BciLly^  2  Ir.  Gb.  B. 
grant,  as  also  the  case  where  385. 
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held^  that  J  S  having  made  no  assignment^  the  case  fell    Ciup.  Xlli. 

within  the  express  words  of  the  twelfth  section  of  the 

Statate  of  Frauds  (from  which  the  sixth  section  of  the 

Wills  Act  is  copied)^  providing  that  in  case  there  shall  be 

no  special  occapant^  ''it  shall  go  to  the  executors  or 

administrators  of  the  party  that  had  the  estate  thereof  by 

virtue  of  the  grant/'    "  Here/'  said  Parke,  B.,  ''  there  is 

no  special  ocjcupant^  the  title  of  the  first  lessee  having 

been  put  an  end  to  by  the  will ;  the  land  has  been  held 

under  a  tenancy  pwr  autre  vie  to  the  son  and  his  assigns, 

and  as  he  died  without  creating  any  assigns,  the  property 

goes  to  his  personal  representatives/'  (a) 

There  may  be  a  special  occupant  of  an  equitable  estate  Special  oeca 

1111  I'l  pantofequi- 

puT  autre  me,  although  the  legal  estate  be  m  the  trustee,  table  esute 
Where  leasehold  estates  pur  cyutre  vie  were  devised  in  '"'^  **  ^  *'**' 
trostfor  A,  his  heirs,  sequels  in  right,  executors,  adminis- 
trators, and  assigns,  and  A  survived  the  devisor,  and 
being  illegitimate  died  without  heirs  and  intestate,  living 
the  cestuia  que  vie;  it  was  held  that  the  devised  estates 
passed  under  the  Wills  Act  to  his  administrator  (the 
nominee  of  the  Crown). (6) 

Where  a  testator  gave  a  rent-charge  to  issue  out  of 
lands  in  England  to  A  for  life,  and  directed  that  after 
her  death  it  should  be  continued,  and  equally  divided 
between  B,  C,  and  D,  during  their  lives  and  the  lives  of 
the  longest  Uver,  and  B  died  before  A ;  it  was  held  that 
the  interest  in  the  rent-charge,  which  passed  when  A 
died  to  B's  executors,  was  an  estate  pur  autre  vie.  (c) 

(a)  Doe  V.  Lewis,  9  M.  &  W.  (6)  Beynoldi  v.  Wright,  i  D. 

662 ;  bat  see  Doe  v.  Bohifuon,  F.  &  J.  590. 

8  B.  A  a  296  ;  2  Man.  &  Ry.  (c)  Chafjisld  v.  Berchtoldt,  L. 

249.  R.  7  Ch.  192. 


Q  Q 


i 


CHAPTER  XIV. 

JUDGMENTS. 

HE  tenth  section  of  Uie  Statute  of  Frands  pro- 
vides, "  That  it  shall  and  may  be  lawful  for 
every  sheriff  or  other  officer  to  whom  any 
writ  or  preecipe  is  or  shaU  be  directed,  at  the 
suit  of  any  person  or  persons,  of,  for,  or  upon  any  judg- 
ment, statute,  or  recognizance  hereafter  to  be  made  or 
had,  to  do,  make,  and  deliver  ezecntion  nnto  the  party 
in  that  behalf  sning  of  all  snch  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  as  any  other  per- 
son or  persona  be  in  any  manner  of  wise  seised  or  pos- 
sessed, or  hereafter  shall  be  seised  or  possessed,  in  trust 
for  him  against  whom  execution  ia  so  sued,  like  as  the 
sheiifT  or  other  officer  might  or  ought  to  have  done,  if 
the  said  party  against  whom  execution  hereafter  shall  be 
so  sued,  had  been  seised  of  snch  lands,  tenements,  rec- 
tories, tithes,  rents,  or  other  hereditaments  of  snch 
estate  as  they  be  seised  of  in  trust  for  him  at  the  time  of 
the  said  execution  sued ;  which  lands,  tenements,  rec- 
tories, tithes,  rents,  and  other  hereditaments,  by  force  and 
virtue  of  such  execution,  shall  accordingly  be  held  and 
enjoyed,  freed  and  dischai^ed  from  all  incumbjonces  of 
such  person  or  persons  as  shall  be  so  seised  or  possessed 
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in  trast  for  the  person  against  whom  such  execution    Chap.  XIV 
shall  be  sued ;  and  if  any  cestui  que  trust  hereafter  shall 
die  leaving  a  trust  in  fee  simple  to  descend  to  his  heir^ 
there  and  in  every  such  case,  such  trust  shall  be  deemed  Trust  m  fee 
and  taken,  and  is  hereby  declared  to  be  assets  by  descent,  handa  of  heir, 
and  the  heir  shall  be  liable  to  and  chargeable  with  the 
obligation  of  his  ancestors  for  and  by  reason  of  such 
assets  as  fully  and  amply  as  he  might  or  ought  to  have 
been  if  the  estate  in  law  had  descended  to  him  in  posses- 
sion in  like  manner  as  the  trust  descended;  any  law, 
custom,  or  usage  to  the  contrary  in  any  wise  notwith- 
standing/' 

It  has  been  decided  that  the  tenth  section  of  the  Tnutsof 
Statute  of  Frauds  does  not  extend  to  trusts  of  chattels  not  within 
real.  That  section,  it  will  be  observed,  says  that  the  *^^^' 
sheriff  may  deliver  execution  of  aU  such  lands  as  any 
person  shall  be  seised  or  possessed  of  in  trust  for  him 
against  whom  execution  is  so  sued,  like  as  if  the  said 
party  had  been  seised  of  such  lands,  of  such  estate  as 
they  be  seised  in  trust  for  him  at  the  time  of  the  said  exe- 
eutiUm  sued;  and  although  the  statute  uses  the  word  pos- 
sessed, which  would  be  applicable  to  chattels  real,  yet  as 
the  latter  part  of  the  section  uses  the  word  seised  alone, 
it  is  considered  that  it  was  not  intended  to  include 
chattels  real.  In  Scott  v.  8choley,{a)  Lord  EUenborough 
said :  ''  The  very  silence  of  the  statute,  which,  while  it 
expressly  introduces  a  new  provision  in  respect  to  lands 
and  tenements  held  in  trust  for  the  person  ag^nst  whom 
an  execution  is  sued,  says  nothing  as  to  trusts  of  chattel 
interests,  affords  a  strong  argument  that  those  interests 
were  meant  to  continue  in  the  same  situation  and  plight 
in  respect  of  executions,  in  which   both  freehold  and 

(a)  8  East,  467,  486. 
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Chap.  XIV 


Nor  equities  of 
redemption. 


Attendant 
terms. 


Statute  extends 
only  to  simple 
trust. 


leasehold  trust  interests  equally  stood  prior  to  the  passing 
of  the  statute/'  (a) 

An  equitable  interest  in  a  term  of  years  could  not, 
under  the  Statute  of  Frauds^  be  delivered  in  execution 
under  B,fi.fa.{b) 

And  it  has  also  been  decided  that,  under  the  tenth 
section  of  the  statute,  -an  equity  of  redemption  in  free- 
holds or  leaseholds  cannot  be  taken  in  execution  by  the 
sheriff  under  a  writ  of  fi.  fa,  at  the  suit  of  a  judgment 
creditor,  (c) 

In  Doe  V.  Eva/n8,{d)  it  seems  to  have  been  thought 
that  an  outstanding  term,  vested  in  a  trustee  upon  trust 
to  attend  the  inheritance,  was  liable  to  be  seized  under 
an  execution  upon  the  cestui  que  trust,  the  owner  of  the 
inheritance,  {e) 

The  tenth  section  of  the  Statute  of  Frauds  does  not 
extend  to  any  equitable  estate  of  the  debtor  in  which  he 
has  not  the  sole  beneficial  interest.  Therefore  a  trust 
created  by  a  person  in  favour  of  himself  and  another  is 
not  a  trust  within  the  statute.  '^  The  trust,''  said  Abbotti 
C.  J.,  ^^  must  be  a  clear  and  simple  trust  for  the  benefit 
of  the  debtor ;  the  object  of  the  statute  appearing  to  us  to 
be,  merely  to  remove  the  technical  objection  arising  from 
the  interest  in  land  being  legally  vested  in  another  person, 
where  it  is  so  vested  for  the  benefit  of  the  debtor. '*(/) 


(a)  And  see  I/yiter  v.  DoU 
land,  3  Bro.  C.  C.  478 ;  1  Vee. 
J.  431 ;  Metcalfe  v.  Scholey,  2 
Bob.  &  P.  (N.  R.)  461. 

(b)  Scott  v.  Schaley,  8  East. 
467 ;  i^  Dtike  of  Newcastle,  L. 
R.  8  Eq.  700. 

(c)  Scott  V.  Scholey,  8  East, 
467 ;  Lyster  v.  DoUand,  3  Bro. 


C.  C.  478  ;  1  Ves.  J.  431 ;  ife- 
caJfe  V.  Scholey,  2  Boa.  &  P.  (N. 
R.)  461 ;  Plunkei  v.  P«uofi,  2 
Atk.  290  ;  Burdon  v.  Kenned}!. 

3  Atk.  739. 

(d)  1  Or.  &  M.  450. 

(e)  And  see  Doe  v.  OreenkiU, 

4  B.  &  Aid.  684. 

(/ )  Doe  V.  QreenhiU,  4  R  A 


The  statate  only  sathorizes  the  sheriff  to  take  sach     Ciup.  xiv. 
lasda  08  a,  traatee  is  Boieed  of  at  the  time  of  execution  Aod toUndt 
sued,  and  gives  no  relief  against  a  trnat  estatOj  unless  the  ^u^'J^Bed 
judgment  creditor  proceed  to  execution^  whilst  the  legal  Jj'*'!^""' 
estate  remaina  in  the  traatee  for  the  debtor.    If,  therefore, 
a   trustee   has   conveyed  lands   before  execution   sued, 
though  he  was  seised  in  trust  for  the  defendant  at  the 
time  of  the  judgment,  the  lands  cannot  be  taken  in  exe- 
cution, (a) 

The  eleventh  section  of  the  Statute  of  Frauds  provides  No  hrir  ihaU 
that  "  no  heir  that  shall  become  chargeable  by  reason  of  t^^^eccme 
any  estate  or  trust  made  assets  in  his  hands  by  this  law,  ^^owo  «ute 
shall,  by  reason  of  any  Mod  of  plea  or  confession  of  the 
action,  or  suffering  judgment  by  nient  dedire,  or  any 
other  matter,  be  chai^eable  to  pay  the  condemnation  out 
of  his  own  estate,  but  execution  shall  be  sued  of  the  whole 
estate  so  made  assets  in  his  hands  by  descent,  in  whose 
hands  soever  it  shall  come  after  the  writ  purchased,  in  the 
same  manner  as  it  is  to  be  at  and  by  the  common  law, 
where  the  heir-at-law  pleading  a  true  plea,  judgment  is 
prayed  against  him  thereupon ;  anything  in  this  present 
act  contained  to  the  contraiy  notwithstanding." 

The  Statute  of  IVauds  also  contains  the  following  pro- 
visions relating  to  judgments: — 

S.  13.  "  And  whereas  it  hath  been  found  mischievous,  Reciui  of  miB- 
that  judgments  in  the  King's  courts  at  Weatmin-  "romt^ll^^- 
stor  do  many  times  relate  to  the  first  day  of  the  term  ^jnta'^w'fh^J 


Aid.  684,  690  i  and  see  Harrii  Co.  2  Atk.  107  ;  HarrU  v.  Pt^h, 

V.  Booker,  4  Bing.  96  ;  Forth  v,  4  Bing.  335  ;  Broiotw  v,  Caven- 

Duie  o/  Norfolk,  i  Madd.  504 ;  dtih,  IJ.  &  Lat.  6**  ;  Steele  v. 

Hulkei  r.  Day,  10  Sim.  48.  Philip*,  Beatty,  193 ;   Hid.-ton 

(n)  Hunt  V.  Cotci,  Comyn.  v.  AylaaTd,  3  MoIIoy,  25, 
226  ;  Ili'ji/ln*  v.  York  BtiUdingi 
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Chap.  XIV.    whereof  they  are  entered^  or  to  the  day  of  the  return  of 
the  original,  or  filing  the  bail,  and  bind  the  defendants' 
lands  from  that  time,  althoagh  in  tmth  they  were  acknow- 
ledged or  suffered,  and  signed  in  the  vacation  time  after 
the  said  term,  whereby  many  times  parchasers  find  them- 
selves aggrieved : 
py  of  sigfning        S.  14.  *'  Be  it  enacted,  That  any  judge  or  officer  of  any 
be  entered  on    of  his  Majesty's  courts  of  Westminster  that  shall  sign 
roll.  any  judgments,  shall  at  the  signing  of  the  same,  without 

fee  for  doing  the  same,  set  down  the  day  of  the  month 
and  year  of  his  so  doing  upon  the  paper,  book,  docket,  or 
record  which  he  shall  sign ;  which  day  of  the  month  and 
year  shall  be  also  entered  upon  the  margent  of  the  roll  of 
the  record  where  the  said  judgment  shall  be  entered. 
Such  judgment        S.  15.  "And  be  it  enacted.  That  such  judgments  as 

as  against  pur-  ,  . 

chaseTB  shall     against  purchasers  bond  fide  for  valuable  consideration  of 
time  only.        lands,  tenements,  or  hereditaments  to  be  charged  thereby, 
shall  in  consideration  of  law  be  judgments  only  from  such 
time  as  they  shall  be  so  signed,  and  shall  not  relate  to  the 
first  day  of  the  term  whereof  they  are  entered,  or  the  day 
of  the  return  of  the  original  or  filing  the  bail ;  any  law, 
usage,  or  course  of  any  court  to  the  contrary  notwith- 
standing. 
Writs  of  exe-         S.  16.  "  And  be  it  further  enacted.  That  no  writ  o{  fieri 
bind  property   fctdos,  or  other  writ  of  execution,  shall  bind  the  property 
of  deli  ™n^To     ^^  ^^^  goods  against  whom  such  writ  of  execution  is  sued 
officer.  forth,  but  from  the  time  that  such  writ  shall  be  delivered 

to  the  sheriff,  under-sheriff,  or  coroners  to  be  executed ; 
and  for  the  better  manifestation  of  the  said  time,  the 
sheriff,  under-sheriff,  and  coroners,  their  deputies  and 
agents,  shall  upon  the  receipt  of  any  such  writ  (without 
fee  for  doing  the  same)  endorse  upon  the  back  thereof 
the  day  of  the  month  or  year  whereon  he  or  they  received 
the  same.'^ 
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The  delivery  of  the  writ  to   the  sheriff's  agent  in    Chap.  xiv. 
London  is  a  delivery  to  the  sheriff,  (a)      The  sovereign  is  Delivery  of 
not  named  in  the  statute^  and  therefore  his  extent  binds  ^"  * 
the  goods  from  the  teste,  {b) 

As  far  as  relates  to  the  debtor  himself,  and  to  all 
others  but  purchasers,  writ  of  execution  binds  the  party's 
goods  from  the  time  of  its  teste,  (c) 

S.  18.  ^^That  the  day  of  the  month  and  year  of  the  Norecofrni- 
enrolment  of  the  recogmzances  shaU  be  set  down  in  the  u^TZ^^ 

.       n  ,\_  1 1       i_  x"i_  'J  •  dhtB  of  enrol- 

margent  of  the  roll  where  the  said  recognizances  are  ment. 
enrolled,  and  that  no  recognizance  shall  bind  any  lands, 
tenements,  or  hereditaments  in  the  hands  of  any  pur- 
chaser bonafde,  and  for  valuable  consideration,  but  from 
the  time  of  such  enrolment ;  any  law,  usage,  or  course  of 
any  court  in  anywise  notwithstanding.^' 

(a)  Hcurris  v.  Loyd,  5  M.  &      ed.  notes  to  WkecUley  v.  Lane. 
W.  482.  (c)  Roscoe,  Nisi  Prius,  13th 

(h)  1  Wms.  Saand.  257,  7th      ed.  938. 


CHAPTER  XV. 


PROBATE   AND   ADMINISTRATION. 


Crap.  XV. 

Proviso  for  the 
jarisdiction  of 
Courts  grant- 
ing probate. 


Testamentarr 
jurisdiction  to 
oe  exercised 
br  a  Court  of 
Probate. 


HE  twenty-fourth  section  of  the  Statute  of 
Frauds  provided  that  ''  nothing  in  this  act 
shall  extend  to  alter  or  change  the  jurisdic- 
tion or  right  of  probate  of  wills  concerning 
personal  estates,  but  that  the  prerogative  court  of  the 
Archbishop  of  Canterbury,  and  other  ecclesiastical  courts, 
a^nd  other  courts  having  right  to  the  probate  of  such  wills, 
shall  retain  the  same  .right  and  power  as  they  had  before 
in  every  respect,  subject  nevertheless  to  the  rules  and 
directions  of  this  act.'' (a) 

By  the  act  to  amend  the  law  relating  to  probates  and 
letters  of  administration  in  England,  (2»)  after  reciting 
that  it  was  expedient  that  all  jurisdiction  in  relation  to 
the  grant  and  revocation  of  probates  of  wills  and  letters 
of  administration  in  England  should  be  exercised  in  the 
name  of  her  Majesty  by  one  court,  it  was  enacted,  (c) 
that  ''the  voluntary  and  contentious  jurisdiction  and 
authority  of  all  ecclesiastical,  royal  peculiar,  peculiar, 
memorial,  and  other  courts  and  persons  in  England  now 
having  jurisdiction  or  authority   to    grant    or   revoke 


(a)  See  as  to  the  jarisdiction 
of  the  Ecclesiastical  Courts,  1 
Wms.  Exors.  7th  ed.  288. 


(6)  20  &  21  Vict-  c.  77. 
(c)  S.  3. 
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probate  of  wills  or  letters  of  administration  of  the  effects  Chap,  x  v. 
of  deceased  persons,  shall  in  respect  of  such  matters  ab-  — 
Bolutely  cease,  and  no  jurisdiction  or  authority  in  relation 
to  any  matters  or  causes  testamentary,  or  to  any  matter 
arising  out  of  or  connected  with  the  grant  or  revocation 
of  probate  or  administration,  shall  belong  to  or  be  exer- 
cised by  any  such  court  or  person/' 

(a)  "  The  voluntary  and  contentious  jurisdiction  and  Testamentarv 
aathority  in  relation  to  the  granting  or  revoking  probate  Ki^.^'"' 
of  wills  and  letters  of  administration  of  the  effects  of  de-  5?  *  ^"^^  ®^ 

J  ,  Probate. 

ceased  persons,  now  vested  m  or  which  can  be  exercised 
by  any  court  or  person  in  England,  together  with  full 
authority  to  hear  and  determine  all  questions  relating  to 
matters  and  causes  testamentary,  shall  belong  to  and  be 
vested  in  her  Majesty,  and  shall,  except  as  hereinafter  is 
mentioned,  be  exercised  in  the  name  of  her  Majesty  in  a 
court  to  be  called  the  Court  of  Probate,  and  to  hold  its 
ordinary  sittings,  and  to  have  its  principal  registry  at 
such  place  or  places  in  London  or  Middlesex  as  her  Ma- 
jesty in  council  shall  from  time  to  time  appoint/' 

(b)  "  The  Court  of  Probate  shall  be  a  Court  of  Record,  The  Court  to 
and  such  Court  shall  have  the  same  powers,  audits  grants  oSIdlE^fr 
and  orders  shall  have  the  same  effect  throughout  all  Eng-  p^%  the 
land,  and  in  relation  to  the  personal  estate  in  all  parts  of  ^^^^IJJin 
England  of  deceased  persons,  as  the  Prerogative  Court  ^^^  ?«>▼»»<«  of 
of  the   Archbishop  of  Canterbury   and  its  grants  and  ^"'^''^''^' 
orders  respectively  now  have  in  the  province  of  Canter- 
bury, or  in  the  parts  of  such  province  within  its  jurisdic- 
tion, and  in  relation  to  those  matters  and  causes  testa- 
mentary, and  those  effects  of  deceased  persons  which  are 

within  the  jurisdiction  of  the  said  Prerogative  Court ;  and 

all  duties  which,  by  statute  or  otherwise,  are  imposed  or 

W  S-  ^^'  (b)  S.  23. 
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Chap.  XV.     should  be  performed  by  ordinaries  generally,  or  on  or  by 
the  said  Prerogative  Court,  in  respect  of  probates,  ad- 
ministrations, or  matters  or  causes  testamentary  within 
their  respective  jurisdictions,  shall  be  performed  by  the 
Court  of  Probate :  Provided  that  no  suits  for  legacies  or 
suits  for  the  distribution  of  residues  shall  be  entertained 
by  the  court,  or  by  any  court  or  person  whose  juris- 
diction as  to  matters  and  causes  testamentary  is  hereby 
abolished." 
Hoflbands  not         The  tweuty-fifth  section  of  the  Statute  of  Frauds  pro- 
make  distribu-  vides  that ''  for  the  better  explaining  one  act  of  this  pre- 
nonarestat^f  s®^^  Parliament  entitled  'An  Act  for  the  better  settling  of 
their  wives.       intestates'  estates/  (a)  be  it  declared  that  neither  the  said 
act  nor  anything  therein  contained  shall  be  construed  to 
extend   to  the    estates    of  feme-coverts  that    shall  die 
intestate,  but  that  their  .husbands  may  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal 
estates,  and  recover  and  enjoy  the  same  as  they  might 
have  done  before  the  making  of  this  act/' 

The  husband  is  the  next  friend  and  nearest  relation  of 
the  wife,  and  has  a  right  to  administer  exclusive  of  all 
other  persons ;  {b)  both  the  administration  and  the  pro- 
perty belong  exclusively  to  the  husband — it  is  not  an  ec- 
clesiastical, but  a  civil  right — though  it  is  a  right  admi- 
nistered in  the  Court  of  Probate,  (c) 
Distinctioii  If  a  marriage  is  not  void,  but  voidable  merely,  and  the 

between  riflrlits 

of  husband  wife  dios  without  a  sentence  of  nullity  having  been  pro- 
Toidable  *  ^"  uouncod,  the  husband  is  entitled  to  administration.  Bat 
marriage.         jf  ^  marriage  is  void  the  husband  cannot  be  entitled  to 

(a)  22  &  23  Car.  II.  a  10.  22,   per  Sir  J.  Nicholl.      See 

(h)  Humphrey  v.   Bullen,  1  as   to  the  foandation  of  this 

Aik.  459.  nght,  1  Wms.  Exors.  7th  ed. 

(c)  EllioH  V.  Gurr,  3  PhUlim.  410. 


&d[iiiiii8tratioD.(a)  "  The  canomcal  disabilities,"  said  Cuir.  xv. 
Sir  J.  NicboU,  (b)  "  sach  as  oonsangainitj — affinity — 
and  certain  corpioral  infirmities,  only  make  tbe  marriage 
voidable,  and  not  ipso  facto  raid,  until  sentence  of  nnllity 
be  obtained,  and  sack  marriages  are  esteemed  valid 
unto  all  civil  pnrposes,  unless  such  sentence  of  nollity 
is  actually  declared  during  the  lifetime  of  the  parties. 
Civil  disabilities,  snch  as  a  prior  marriage,  want  of  age, 
idiotcy,  and  the  like,  make  the  contract  void  a&  initio,  not 
merely  voidable ;  these  do  not  disBolve  a  contract  already 
mode,  but  they  render  the  parties  incapable  of  contract- 
ing at  all ;  they  do  not  put  asunder  those  who  are  joined 
together,  but  they  previously  hinder  the  junction,  and 
if  any  persons  under  these  legal  incapacities  come  to- 
gether it  is  a  meretricious  and  not  a  matrimonii  union, 
and  therefore  no  sentence  of  avoidance  is  necessary." 

AVbea  a  woman,  whose  marriage  has  been  dissolved  on  wife  di*oKed. 
the  ground  of  the  husband's  adultery  and  desertion  diea 
intestate,  the  husband  will  not  be  entitled  to  take  out 
administration,  (c) 

Where  a  married  woman,  having  been  deserted  by  her  wife  HMcited 
hu8band,obtainedaprotection  order  under  20  &  21  Vict.  c.  ' 
85,  s.  21,  by  reason  of  his  desertion,  the  Court  on  her  death 
intestate  in  the  life  of  her  husband,  decreed  letters  of  ad- 
ministration, limited  to  such  personal  property  as  she 
had  acquired  or  become  posseased  of  aince  the  desertion, 
without  specifying  of  what  that  property  consisted,  to  be 
granted  to  one  of  her  next  of  kin.(<j) 

{a)  See  Broaning  v.  Reane,  (c)  £«  Hay,  85  L.  J.  F.  ft 

2  Phillim.  69,  as  to  the  husband      M.  Z. 

beiagcondemnedincostswherB  {d)  B«  Worman,  1  Sw.  &  Tr, 

the  wife  was  of  weak  mind.  413 ;  if«  Faradny,  2  Sw.  t  Tr 

(6)  Elliott  v.  Gurr,  3  Thil-      316. 
lim.  19. 
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Chap.  XVI. 

Specific  per- 
formance on 
the  gronnd  of 
part  perform- 
ance. 


Principle?!  on 
which  Court 
acts. 


OTWITHSTANDING  the  provisions  of  the 
fourth  section  of  the  Statute  of  Frauds,  that  no 
action  shall  be  brought  whereby  to  charge 
anj  person  upon  any  contract  or  sale  of  lands^ 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  sach 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith  or  some  other  person  thereunto  hj 
him  lawfully  authorized;  the  Court  will  in  some  cases 
decree  specific  performance  of  a  parol  contract,  where 
there  have  b^en  acts  of  part  performance  on  the  part  of 
the  plaintiff,  (a)  The  leading  case  on  this  point  is  Lester 
Y,Foxcrofty{b)  where  the  acts  of  part  performance  consisted 
in  the  plaintiff's  pulling  down  an  old  house  and  building 
new  houses  according  to  the  terms  of  the  agreement. 
The  principles  upon  which  the  Court  acts  were  thus  laid 
down  by  Lord  Redesdale  in  Bond  v.  Hopkins :  (c) 


(a)  As  to  specific  perform- 
ance generally,  see  Fry  on 
Specific  Performance.  Dart 
V.  &  P.  6th  ed.  981 ;  W.  A  T. 
L.  C.  notes  to  Lester  v.  Fo^- 
croft;  WoollamY.  II  mm;  Set  on 


V.  Blade, 

(6)  1  Coll.  P.  C.  108 ;  S.  C. 
nom.  Foxcraft  v.  Lystefy  2 
Vern.  456. 

(c)  1  Sch.  &  Lef.  433. 


"  The  Statute  of  Frauds  says  that  no  action  or  suit  Chap.  XVI. 
shall  be  maintained  on  an  agreement  relating  to  lands 
which  ia  not  in  writing,  aigned  by  the  party  to  be 
charged  with  it,  and  yet  the  Conrt  is  in  the  daily  habit 
of  relieving,  where  the  party  seeking  relief  has  been  put 
into  a  situation,  which  makes  it  against  conscience  in  the 
other  party  to  insist  on  the  want  of  writing  bo  aigned  as 
a  bar  to  his  relief.  The  first  case  (apparently)  of  this 
kind  was  Faxcraft  v.  Lyster.(a)  That  case  was  decided 
on  a  principle  acted  upon  in  courts  of  law,  though  not 
applicable  by  the  modes  of  proceedingin  a  court  of  law  to 
the  particular  case.  It  was  against  conscience  to  suffer 
the  party  who  had  entered  and  expended  his  money  on 
the  &ith  of  a  parol  agreement  to  be  treated  as  a  trespasser, 
and  the  other  party  to  enjoy  the  advantage  of  the  money 
he  had  laid  out.  At  law  fraad  destroys  rights.  If  I 
mix  my  com  with  another's  he  takes  all,  but  if  I  induce 
another  to  mix  his  com  with  mine  I  cannot  then  insist 
on  having  the  whole.  The  law  in  that  case  does  not  give 
me  his  com.  The  case  of  Fozcra/t  v.  Lyster,  therefore,  I 
conceive  was  decided  on  clear  principle,  though  whether 
the  cases  founded  on  that  case  have  been  all  so  well  con- 
sidered I  will  not  take  upon  me  to  say.  But  it  appears 
from  these  cases  that  courts  of  equity  have  decided  on 
equitable  grounds,  in  contradiction  to  the  positive  enaot- 
ment  of  the  Statute  of  Frauds,  though  their  proceedings 
are  in  words  included  in  it."{b)  In  the  case  of  The 
Duhe  of  Leeds  v.  The  Earl  of  jlnifter«i,(c)  Shadwell,  V.  C, 
said :  "  I   take  it  that  the  general  wisdom  of  mankind 

(o)  Cited  2  Vern.  456 ;  and  1  Sch.  &  Lef.  41  ;  JMIwjn  v. 

reported  in  Colles's  Pari.  Cos.  Uswellyn,   10  W.  B.   (L.  C.) 

108.  742. 

(b)  See  also  Cbnnn  v.  Coofee,  (c)  20  Beav,  239. 
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Chap.  XVI.  has  acquioBced  in  this — that  the  aathor  of  a  mischief  is 
not  the  party  who  is  to  complain  of  the  result  of  it,  but 
he  who  has  done  it  must  submit  to  have  the  effects  of  it 
recoil  upon  himself.  This,  I  say,  is  a  proposition  which 
is  supported  by  the  Holy  Scriptures,  by  the  authority  of 
profane  writers,  by  the  Roman  civil  law,  by  subsequent 
writers  upon  civil  law,  by  the  common  law  of  this  country, 
and  by  the  decisions  in  our  own  courts  of  equity.'* 

And  in  the  recent  case  of  M^Cormick  v.  QToga%(a) 
Lord  Westbury  defined  the  principles  upon  which  the 
Court  acts  in  decreeing  specific  performance  as  follows : 
'^The  Court  of  Equity  has  from  a  very  early  period 
decided  that  even  an  Act  of  Parliament  shall  not  be  used 
as  an  instrument  of  fraud ;  and  if  in  the  machinery  of  per- 
petrating a  fraud  an  Act  of  Parliament  intervenes,  the 
Court  of  Equity,  it  is  true,  does  not  set  aside  the  Act  of 
Parliament,  but  it  fastens  on  the  individual  who  gets  a 
title  under  that  act,  and  imposes  on  him  a  personal  ob- 
ligation, because  he  applies  the  act  as  an  instrument  for 
accomplishing  a  fraud.  In  this  way  the  Court  of  Equity 
has  dealt  with  the  Statute  of  Frauds.'* 
Poaition  of  It  is  in  general  of  the  essence  of  an  act  of  part  per- 

aitered.  formanco  that  the  Court  shall  by  reason  of  the  act  itself, 

without  knowing  whether  there  was  an  agreement  or 
not,  find  the  parties  unequivocally  in  a  position  different 
from  that  which,  according  to  their  legal  rights,  they 
would  be  in  if  there  were  no  contract,  (fe) 
Acquic»cencc.  Where  the  parties  have  for  a  great  length  of  time  acted 
under  the  impression  that  a  binding  contract  existed,  the 
Court  will  not  allow  the  defence  of  the  Statute  of  Frauds 

(a)  L.  R.  4  H.  L.  97.  also  AU.^Qen,  v.  Day,  1  Vet 

(&)  DoZa  V.  HofyiftZ^on,  5  Hare,      S.    218;    Tcuylor   t.  Beedb,  ih. 
381,  per  Wigram,  V.   C. ;   see      297. 
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to  be  set  ap,  although  the  acta  of  part  performance  relied     Chap.  XVI. 
on  are  such  as  probably  would  not  have  been  considered 
sufficient   in   themselves   to   take   the   case   out  of  the 
statute,  (a) 

An  act  merely  introductory  or  ancillary  to  the  agree-  Acts  of  part 
ment|  though  attended  with  expense,  does  not  amount  to  must  be  un- 
part  performance,  (6)  and  an  act  which,  though  in  truth  fn^uctory^' 
done  in  pursuance  of  a  contract,  admits  of  explanation  with-  ^^  *"^*     ' ' 
out  supposing  a  contract,  is  not  in  general  admitted  to 
constitute  an  act  of  part  performance  taking  the  case  out 
of  the  statute,  (c)     Thus  the  giving  instruction  to  a  soli- 
citor to  prepare  a  lease,(^  or  a  conveyance,  (a)  even  though 
the  defendant  has  altered  the  draft  in  his  own  hand,  and 
sent  it  back  to  be  engrossed,  (/)  admeasurements  by  a 
surveyor,  (g)  going  to  view  the  estate,  (h)  the  delivery  of 
an  abstract   of  title,(i)  the  appointment  of  a  person  to 
appraise  stock,(A;)  or  of  an  arbitrator  to  value  the  land,  (l) 
registering  the  conveyance,(m)  are  not  acts  of  part  per- 
formance to  take  a  case  out  of  the  statute.     Nor  will  the 
preparation  and  signature  by  the  defendant  of  a  deed 


(a)  Blackford  v.  KirJcpatrick, 
6  Beav.  232. 

(b)  WMthread  v.  Brockhttr$i, 
1  Bro.  C.  C.  412. 

(c)  Dale  V.  HanUlton,  5  Hare, 
381,  per  Wigram,  V.C. ;  and  see 
Gunter  v.  HdUey,  Amb.  586; 
Lacon  v.  Mertin$,  3  Atk.  4  ;  Ex 
pa/rie  Hooper,  19  Y^s.  479. 

(d)  Cole  V.  White,  cited  1 
Bro.  C.  C.  409. 

(e)  Olerh  v.  Wright,  1  Atk. 
12 ;  Whitehwrch  v.  Bevie,  2  Bra 
C.  C.  569;  Bedding  v.  Wilkea, 
3  Bro.  C.  C.  400. 


(/)  Hawhtm  v.  Holmee,  1  P. 
Wms.  770 ;  Stokes  v.  Moore,  1 
Cox,  219. 

(g)  PernbroJee  v.  Thorpe,  3 
Swanst.  441  n. 

(h)  CUrJcY,  Wright,  1  Atk.  12. 

(%)  Whithread  v,  Brockhwret, 
1  Bro.  0.  C.  412;  Thomas  v. 
Blacknhan,  1  Coll.  301. 

(k)  Whitchurch  y,  Bevie,  2 
Bro.  C.  0.  559. 

{l)  Gooth  V.  Jackeon,  6  Ves. 
17,  41. 

(m)  Hawkins  Y.  Uolmes,  1  P. 
Wms.  770. 
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Chap.  XVI.  which  has  never  been  parted  with  by  his  solicitor  amount 
to  an  act  of  part  performance,  (a)  In  the  case  of  a  purchase 
of  different  lots  by  different  parol  contracts,  part  perform- 
ance as  to  one  of  the  lots  will  not  take  the  agreements 
as  to  the  other  lots  out  of  the  statute. (6) 
Part  payment        The  payment  of  part  of  the  purchase  money  is  not  snch 

of  purchase  «  ^  i  i  e 

money  not  take  an  act  of  part  performance  as  alone  to  t-ake  a  case  out  of 
statute.  the  statute.     Thus  in  Clinan  v.  Cooke j{c)  the  act  of  part 

performance  on  which  the  plaintiff  relied  was  the  pay- 
ment to  and  acceptance  by  the  defendant  of  the  sum  of 
fifty  guineas,  but  it  was  held  that  this  v^as  not  sufficient 
to  take  the  case  out  of  the  statute. 

"  It  has  always,^'  said  Lord  Redesdale,((2)  "  been  con- 
sidered that  the  payment  of  money  is  not  to  be  deemed 
part  performance  to  take  a  case  out  of  the  statute.  Sea- 
good  y.  Meale{e)  is  the  leading  case  on  that  subject; 
there  a  guinea  was  paid  by  way  of  earnest,  and  it  was 
agreed  clearly  that  that  was  of  no  consequence  in  case  of 
an  agreement  touching  lands.  Now  if  payment  of  fifty 
guineas  would  take  a  case  out  of  the  statute,  payment  of 
one  guinea  would  do  so  equally,  for  it  is  paid  in  both  cases 
as  part  payment,  and  no  distinction  can  be  drawn^  but  the 
great  reason,  as  I  think,  why  part  payment  does  not  take 
such  agreement  out  of  the  statute  is  that  the  statute  has 
said,  (/)  that  in  another  case — viz.  with  respect  to  goods, 
it  shall  operate  as  part  performance.  And  the  courts 
have  therefore  considered  this  as  excluding  agreements 

(a)  Cooke  v.  Tomhg,  2  Aust.  (c)  1  Soh.  &  Lef.  22  ;  and  see 

420  ;  WhcUey  v.  Bagendl,  1  Bro.  WaU  v.  Evam,  4  Y.  A  C.  579. 
P.  C.  346 ;  Phillips  v.  Edwards,  {d)  P.  40. 

S?»  Beav.  440.  (e)  Prea  Chanc.  560. 

(h)  Buckmaster  v.  Harrop,  13  (/)  S.  17  ;  see  ante^  p.  225. 

Vea.  474. 
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for  landSy  because  it  is  to  be  inferred  that  when  the  legis^     Chap.  XVI. 
latnre  said  it  should  bind  in  the  case  of  goods,  and  were 
silent  as  to  the  case  of  lands,  they  meant  that  it  should 
not  bind  in  the  case  of  lands.'' 

So  in  (ySerlihy  v.  Hedge8y{a)  the  payment  of  £100 
fine  upon  the  renewal  of  a  lease  was  held  not  to  be  suffi- 
cient ground  upon  which  to  decree  specific  performance. 

In  Hughes  v.  Morris, {b)  the  rule  was  even  further  ex- 
tended, Ejiight  Bruce,  L.  J.,  saying  that  *'  a  parol  con- 
tract for  the  sale  of  land,  though  all  the  money  be  paid 
without  part  performance  (for  the  payment  of  the  money 
is  no  part  performance),  cannot  be  carried  into  effect  if 
the  person  sued  chooses  to  avail  himself  of  the  defect.'' 

So  the  procuring  a  release  from  a  stranger  by  the  pay- 
ment of  a  valuable  consideration  is  not  an  act  of  part 
performance.(c) 

Where  the  owner  of  an  estate  contracts  with  a  pur-  Effect  of  part 

pairmeiit  on 

chaser  for  the  immediate  sale  of  it,  the  ownership  of  the  executory 
estate  is  in  equity,  transferred  by  that  contract.  Where 
the  contract  undoubtedly  is  an  executory  contract,  in  this 
sense,  namely,  that  the  ownership  of  the  estate  is  trans- 
ferred subject  to  the  payment  of  the  purchase  money, 
every  portion  of  the  purchase  money  paid  in  pursuance 
of  that  contract  is  a  part  performance  and  execution  of 
the  contract,  and,  to  the  extent  of  the  purchase  money  so 
paid,  does  in  equity  finally  transfer  to  the  purchaser  the 
ownership  of  a  corresponding  portion  of  that  estate,  (d) 

Admission  into  possession  of  land  in  pursuance  of  a  Admiasion  into 

possession  is 
part  perform- 

(a)  1  Sch.  &  Lef.  123.  Coll.  624,  per   Knight  Brace,  *'»<^«' 

(h)  2  D.  M.  G.  356.  V.  C. 

(c)  O'Beilly  v.  Thonipion,  2  (d)  Bose  v.  WaUon,  10  H.  L. 

Cox,  271 ;  see  obBervationa  on      C.  G78,  per  Lord  Westbury. 
this  case  in  Parker  v.  Smith,  1 

H  H 
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Express  assent 
not  necessary. 


parol  agreement  is  a  sufficient  act  of  part  performance  to 
take  a  case  out  of  the  statute. (a)      "Admission  into 
possession^''  said  Sir  Thomas  Plumer,  M.B.^  '^  having  nn- 
equivocal  reference  to  contract^  has   always  been  con- 
sidered an  act  of  part  performance.     The  acknowledged 
possession  of  a  stranger  in  the  land  of  another  is  not  ex- 
plicable^ except  on  the  supposition  of  an  agreement^  and 
has  therefore  constantly  been  received  as  evidence  of  an 
antecedent  contract,  and  as  sufficient  to  authorize  an  in- 
quiry into  the  terms,  the  Court  regarding  what  has  been 
done  as  consequence  of  contract  or  tenure.'' (6)      Where, 
upon  a  verbal  agreement  for  a  mortgage,  it  was  agreed 
that    the  mortgagor   (the  plaintiff)    should   remain  in 
possession  of  the  property,  and  an  absolute  conveyance 
was  made,  it  was  held  that  the  plaintiff's  continuance  in 
possession  after  the  conveyance,  being  referable  only  to 
the  verbal  agreement,  amounted  to  part  performance  of 
that  agreement,    and    excluded   the    operation    of  the 
statute,  (c) 

It  is  not  necessary  that  there  should  have  been  express 
assent  by  the  vendor  to  the  taking  possession,  if  he  ac- 
quiesces in  it,  and  there  have  been  acts  of  part  perform- 
ance, (d)  Thus,  where  part  of  the  agreement  for  a  lease 
was  that  the  plaintiff  should  execute  certain  repairs  before 


(a)  Borrett  v.  Oomserra, 
Bunb.  94 ;  Earl  of  AylwforePB 
Oa$e,  2  Str.  783;  Pyhe  v. 
WUUanii,  2  Yern.  455 ;  Lacon 
V.  Mertifhi,  3  Atk.  1 ;  WilU  v. 
SiradUng,  3  Yes.  381 ;  BowerM 
V.  CatoTj  4  Yes.  91  ;  Gregory  v. 
Mighell,  18  Yes.  828 ;  Eine  v. 
Ba!/e,  2  Ball  &  B.  343. 

(6)    Morphett    v.    Jonet^    1 


Swanst  81 ;  and  see  DaU  v. 
HamiUon^  5  Hare,  381;  Pain 
v.  Ooomht,  3  Sm.  &  Giff.  449; 
1  De  G.  &  J.  34. 

(c)  Lincoln  v.  Wright,  4  De 
G.  &  J.  16. 

(d)  Gregory  v.  MighsU,  1^ 
Yes.  328 ;  Pain  ▼.  OoomU,  3 
Sm.  &  Giff.  449;  1  De  G.  &  J. 
34. 
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money. 


the  lease  was  granted^  and  he  was  pat  into  posaession  by  Crap.  XV  i. 
the  defendant's  solicitors  and  executed  some  repairs,  it 
was  held  that  althoagh  he  might  have  been  let  into  pos* 
session  without  authority  from  the  defendant,  there  was 
a  concluded  agreement  for  a  lease  on  the  part  of  the  de- 
fendant, and  a  sufficient  part  performance  to  take  the 
case  out  of  the  statute,  (a) 

An  agreement  may  be  enforced,  on  the  ground  of  part  Either  party 
performance  by  admission  into  possession,  by  the  vendor  agreement, 
as  well  as  the  vendee. (6) 

The  laying  out  of  money  on  land  on  the  faith  of  the  Expenditure  of 
contract,  and  with  the  knowledge  of  the  owner,  amounts 
to  port  performance.(c) 

Where  a  tenant  entered  into  possession  of  a  farm,  and 
expended  moneys  under  an  i^eement  that  the  landlord 
would  grant  a  lease  for  twenty-one  years^  and  make  such 
improvements  and  repairs  as  he  and  the  landlord  should 
jointly  agree,  it  was  held  on  demurrer  to  a  bill  for  specific 
performance,  that  the  stipulation  as  to  repairs  was  not  of 
the  essence  of  the  agreement,  and  that  the  impossibility 
of  the  strict  performance  of  that  stipulation  in  conse- 
quence of  the  death  of  the  landlord  was  no  reason  for 
allowing  a  demurrer  to  a  bill  for  specific  performance 
where  the  plaintiff  had  so  long  a  possession,  and  had  ex- 
pended money  on  the  faith  of  the  agreement,  {d) 


(a)  Shillibeer  v.  Jcurvis,  8  D. 
M.  G.  79;  and  see  Powell  v. 
Lovegrove,  ih,  357. 

(h)  Kvne  y.  Balfe,  2  Ball  & 
B.  343. 

(c)  Floyd  y.  BwMand,  2 
Freem.  268 ;  Lester  v.  Foxcroft, 
1  CoUes  P.  C.  108  ;  S.  0.  nom. 
Foxcraft  ▼.  IA$ter,  2  Vern.  456 ; 


Mortimef  v.  Orchard^  2  Ves.  J. 
243 ;  WUU  V.  StradUng,  3  Yes. 
381 ;  Toole  v.  Medlicott,  1  Ball 
&B.401;  Wheeler  Y.  ITEtterre, 
2  Dow.  359  ;  Crook  v.  Corpora- 
tion of  Seaford,  L.  B.  6  Oh. 
551. 

(c2)  Norrie  y,  Jackton,  3  Giff. 
396. 
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Chap.  XVI.         Expenditure  by  a  tenant  under  the  terms  of  his  lease  is 
EzDenditure     not  an  act  of  part  performance.     Thus  where  the  plaintiff 

under  texms  of  •  >  j]  •«  •       i.  ■  i. 

lease  not  psrt  ^^  ^^  possossion^  and  was  under  an  engagement  which 
perfcmnanoe.  jjQi^d  him  to  make  a  fence  and  wall  of  a  particular  de- 
scription^ for  which  he  was  to  have  an  aUowanoe^  and 
which  ought  to  have  been  made  during  the  term  of  the 
lease  which  he  had,  and  they  were  not  completed  during 
the  term,  but  the  allowance  was  made  notwithstanding,  it 
was  held  that  this  alone  would  not  entitle  the  plaintiff  to 
a  decree,  (a) 
Aeqniescenoe         Where  a  coUiery  proprietor  constructed  a  railway  from 

in  expenditure.      .  ,  ^   ^     mt  ^ 

his  colliery  across  the  lands  of  several  other  persons,  by 
agreement,  and  his  solicitors  wrote  a  letter  to  the  defen- 
dant, across  whose  lands  he  desired  to  carry  the  railway, 
referring  to  the  powers  of  a  local  act  of  parliament,  sup- 
posed to  enable  him  to  take  lands  within  a  certain  area 
for  roadways,  and  offering  on  the  part  of  the  plaintiff  to 
pay  him  for  the  land  at  a  fair  valuation,  and  the  defendant 
did  not  reply  to  the  letter,  and  the  railway  was  made 
across  his  land  without  further  communication  with  him, 
and  after  three  or  four  years,  the  parties  being  unable  to 
agree  upon  the  price  to  be  paid  for  the  land,  the  defen- 
dant brought  ejectment;  the  action  was  restrained  upon 
the  plaintiff  giving  judgment  in  the  ejectment  and  paying 
a  sum  not  less  than  the  utmost  valuation  of  the  land  into 
court.  (6) 

Again,  where  a  canal  was  made  in  1794  through  land  of 
which  A  was  the  owner,  and  B  lessee,  '^with  the  full 
consent  and  approbation  of,  and  in  accordance  with  the 

(<i)  Lindioy  v.  Lyneh,  2  Sch.  300 ;  and  see  Clafvering'$  Case. 

&  Lef.  1;    and  see  Frame  t.  cited  5  Yes.  690;  Dtike  of  Devon 

Dawton,  14  Ves.  386.  v.  Eglin,  14  Beav.  530. 

(b)  Powell  V.  Thomae,  6  Hare, 


wishes  of  A,"  and  compensation  was  paid  to  the  lessee,  Cnir.  XVI. 
bat  not  to  A ;  his  repreaentatlTeB  were  in  1844,  when  the 
tenancy  expired,  restrained  trom  asserting  their  legal 
rights,  the  Court  considering  that  they  were  entitled  to 
compensation  to  be  determined  hj  the  agricultural  valne 
of  the  land  taken  as  calculated  in  1844,  andnotinI794.(a) 

Bat  where  a  person  knowing  the  rights  of  the  owners 
of  land  is  induced  to  build  on  the  land  without  entering 
into  a  binding  contract,  he  will  not  be  entitled  to  relief. 
Thus,  where  the  agent  of  a  railway  company  made  a 
verbal  agreement  with  the  contractor  for  the  line,  that  if 
be  would  baild  on  land  of  tbe  company  certain  cott^es 
more  substantially  than  would  be  required  for  his  own 
purposes,  and  would  leave  tbem  for  the  use  of  the  com- 
pany, then  the  company  would  pay  him  £5,000,  and  the 
cotters  were  built  and  left  on  the  land,  it  was  held  that 
tbe  contractor  could  not  claim  compensation  for  having 
been  induced  to  build  on  tbe  land,  {b) 

And  it  appears  that  tbe  parol  contract  under  a  power   parol  eontnet 
of  sale  of  a  tenant  for  life,  followed  by  expenditure  on  the  ^e'^^j^  H" 
part  of  the  purchaser,  will  not  bind  the  remainder  man  P""^f  fo"""* 
who  baa  not  acquiesced  in  tbe  expenditure.(e)      "  It  is,"   *x>o^- 
Boid  Sir  W.  Grant,  M.  R.,  "  considered  as  a  frand  in  a 
party  permitting  an  expenditure  on  the  faith  of  his  parol 
agreement,  to  attempt  to  take  advantage  of  its  not  being 
in  writing.     But  of  what  fraud  is  a  remainder  man  guilty 
who  has  entered  into  no  agreement,  written  or  parol,  and 
has  done  no  act  on  the  faith  of  which  the  other  party 
could  have  relied  F     The  only  way  in  which  he  conld 

{a)  Dvke  of  Beaufort -7.  Pat'  (c)    IZVohnan    t.  FUthtr,  3 

Tick,  17  B«av.  60.  GiS.  1 ;    Morgan  v.  MUman,  3 

(6)  Orampton  v.  Varna  EaU-  D.  M.  Q.  33 ;   Lowry  v.  Lord 

vxty  Co.,  h.  R.  7  Ch.  562.  Dufferin,  1  Ir.  Eq.  Rep.  281. 
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Chap.  XVJ.  be  a£fected  with  fraud  would  be  by  showing  that  an  ex- 
penditure  had  been  permitted  by  him,  with  a  knowledge 
that  the  party  had  only  a  parol  agreement  from  the  tenant 
for  life.  Without  that  knowledge  there  is  nothing  bat 
the  mere  circumstance  of  expenditure.  For  the  prima 
fobcie  presumption  is  that  he  who  is  making  it  has  a  yalid 
lease  under  the  power,  or  at  least  a  binding  agreement 
for  a  lease.  That  the  remainder  man  in  this  case,  or 
those  acting  on  his  behalf,  had  any  such  knowledge  is 
neither  aUeged  nor  proved.  The  reason,  therefore,  &ils, 
on  which  the  case  of  a  parol  agreement  in  part  performed 
is  taken  out  of  the  Statute  of  Frauds.'^  (a) 
Whether  In  MiUard  V.   Harvey,  (b)    the  plaintiff  removed  his 

chftnge  of  resi- 
dence sufficient  place  of  busiuoss  to  a  hous^  belonging  to  the  defendant, 

part  pe  onn-     ^^^  fathcr-iu-law,  upon  the  faith,  as  he  alleged,  of  a  parol 

promise  by  the  defendant  that  he  should  occupy  the 
house  rent  free  during  his  life.  During  the  period  of  his 
occupation  he  expended  money  in  repairs.  Upon  a  bill 
to  restrain  an  action  of  ejectment,  it  was  held  that  the 
change  of  the  plaintiff's  place  of  business  did  not  con- 
stitute a  sufficient  consideration  to  support  the  parol 
agreement,  and  that  he  was  not  entitled  to  any  lien  in 
respect  of  the  money  spent  in  repairs.  In  Coles  v.  PUk- 
mgt(m,{c)  it  was  decided  that  the  statute  could  not  be 
pleaded  to  a  verbal  agreement  to  allow  the  occupation  of 
a  leasehold  house  for  life  on  payment  merely  of  ground- 
rent,  rates,  and  taxes,  where  there  had  been  a  purt  per- 
formance by  possession  under  the  agreement,  and  the 
agreement  had  affected  the  mode  of  living  of  the  occupy- 
ing party.  It  does  not  appear,  however,  from  the  report 
that  Millard  v.  Harvey  was  cited  in  this  case. 

(a)  Blore  v.  Sutton,  3  Mer.  (b)  10  Jur.  (N.  S.)  1167. 

24,6.  (e)  L.  E.  19  Eq.  174. 


In  order  tihat  a  case  may  be  taken  oat  of  the  atatnte  by  CHAr.  X.VI. 
acta  of  part  performaDce,  the  acts  must  imeqiiiTOcall;  acu  of  part 
refer  to  a  contract  the  non-execution  of  which  would  be  J^^l^ 


a  fraud,  [a)  "  In  order,"  said  Sir  T.  Plomer,  "  to 
amotmt  to  part  performance,  an  act  must  be  nnequivocollj 
referable  to  the  agreement,  and  the  groand  on  which 
courts  of  equity  have  allowed  such  acta  to  exclude  the 
application  of  the  statute  is  fraud ;  a  part;  who  has  per- 
mitted  another  to  perform  acts  on  the  &ith  of  an  agree- 
ment shall  not  insist  that  the  agreement  is  bad,  and  that 
he  is  entitled  to  treat  those  acta  as  if  it  had  never  existed. 
That  is  the  principle,  but  the  act^  must  be  referable  to 
the  contract." (t)  And  in  Olinan  v.  Cook0,{c)  Lord  Be- 
desdale  laid  dowu  the  principles  upon  which  the  Conrt 
acte  as  follows : — "  I  take  it  that  nothing  is  considered  as 
a  part  performance  which  does  not  put  the  party  into  a 
situation  that  is  a  fraud  upon  him,  ouless  the  agreement 
ia  performed ;  for  instance,  if  upon  a  parol  agreement  a 
man  is  admitted  into  possession,  he  is  made  a  trespasser, 
and  is  liable  to  aaawer  as  a  trespasser  if  there  be  no 
agreement.  This  is  put  strongly  in  the  case  of  Fomeraft 
T.  Lyster  ;[d)  there  the  party  was  let  into  possession  on  a 
parol  agreement,  and  it  was  said  that  he  ought  not  to  be 
liable  as  a  wrong-doer,  and  to  account  for  the  rents  and 
profits,  and  why  ?  because  he  entered  in  pursuance  of  an 

(a)nolluy.Edwardt,lV6rB.  (b)    Morphett     v.    Jonet,    1 

159 ;  Hawhin*  t.  Solmet,  1  P.  Siranst  181 ;  and  see  FarraU 

Wma.  770 ;    Walker  v.  WoDcer,  v.  Dcwmtporl,  3  Gtff,  363 ;  Frie* 

2  Atk.  100  ;  Att.-Qen.  v.  Day,  1  v.  Salutbury,  32 Beav. 459;  offd, 

Vea.  221 ;    Whithread  v.  Brock-  ib.  «1. 

hunt,  1  Bro.  C.  C.  417 ;  Wills  t.  (<:)  1  Sch.  &  Lef.  41. 

StradUng,  3  Ves.   378;    Buefc-  (i)  2  Vern.  456;  Collsa  P.  C. 

matter   y.  Sarrop,   7  Ves.  346;  108. 
Fr(tm«  V.  Dajcion,  14  Vea,  386. 


must  be  refer- 
able to  ut 
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Chap.  XVI.  agreement.  Then  for  the  purpose  of  defending  himself 
against  a  charge  which  might  otherwise  be  made  against 
him  such  evidence  was  admissible^  and  if  it  wad  admis- 
sible for  such  purpose,  there  is  no  reason  why  it  should 
not  be  admissible  throughout.  That  I  apprehend  is  the 
ground  on  which  courts  of  equity  have  proceeded  in  per- 
mitting part  performance  of  an  agreement  to  be  a  ground 
for  avoiding  the  statute,  and  I  take  it,  therefore,  that  nothing 
is  to  be  considered  as  part  performance  which  is  not  of 
that  nature.  Payment  of  money  is  not  part  performance, 
for  it  may  be  repaid,  and  then  the  parties  will  be  just  as 
they  were  before,  especially  if  repaid  with  interest.  It 
does  not  put  a  man  who  has  parted  with  his  money  into 
the  situation  of  a  man  against  whom  an  action  may  be 
brought,  for  in  the  case  of  Foxcraft  v.  Lister,  which  first 
led  the  way,  if  the  party  could  not  have  produced  in 
evidence  the  parol  agreement,  he  might  have  been  liable 
in  damages  to  an  immense  extent.'^ 

In  the  recent  case  of  Bamsden  v.  Dy8on,{a)  Lord 
Wensleydale  stated  the  principle  as  follows  : — ''  If  a  man 
under  a  verbal  agreement  with  a  landlord  for  a  certain 
interest  in  land,  or  what  amounts  to  the  same  thing, 
under  an  expectation  created  or  encouraged  by  the  land- 
lord that  he  shall  have  a  certain  interest,  takes  possession 
of  such  land  with  the  consent  of  the  landlord,  and  upon 
the  faith  of  such  promise  or  expectation,  with  the  know- 
ledge of  the  landlord  and  without  objection  by  him,  lays 
out  money  upon  the  land,  a  court  of  equity  will  compel 
the  landlord  to  give  effect  to  such  promise  or  expecta- 
tion.^^(6) 

And  where  the  possession  is  fairly  referable  to  an 

(a)  L.  R.  1  H.  L.  170. 

(5)  See  also  Bauhvrt  v.  Tennant,  L.  R.  10  Eq.  146. 


express  agreement  to  give  a  fair  consideration,  the  exact    Ch*f,  xvi. 
amount  of  which  haa  not  been  settled,  the  Conrt  will,  in  ' 

favour  of  possession,  expenditure,  and  enjoyment,  refer- 
able to  an  agreement  or  to  an  offer  honestly  accepted, 
endearonr  by  every  means  within  the  legitimate  bonnds 
of  ita  juriBdictioii  to  ascertain  the  amount  of  rent  and 
consideration.  Bat  this  can  only  be  where  there  is  soffi- 
cient  evidence  of  essential  terms  in  the  agreement  to 
enable  the  Court  to  reach  the  amount,  (a)  But  if  a  tenant 
builds  on  his  landlord's  land  he  does  not,  in  the  absence 
of  speciat  circumstances,  acqnire  any  right  to  prevent  the 
landlord  from  taking  possession  of  the  land  and  buildings 
when  the  tenancy  has  determined,  {b) 

In  Phillips  V.  Edwards,  (c)  it  was  said  that  the  doctrine  Tmrtee  wiih 
of  part  performance  of  a  parol  ^reement  is  not  to  be  ex-  ^ing. 
tended  by  the  Court,  and  is  inapplicable  to  a  case  where 
a  trustee  haa  a  power  to  lease  at  the  request  in  writing 
of  a  married  woman,  which  has  not  been  made.  In  this 
case,  however,  the  acts  on  which  the  pUuntififs  baaed 
their  case  were  held  not  to  be  acta  of  part  performance, 
and  the  point  was  not  expressly  decided. 

Specific  performance  will  not  be   decreed  where  the  Wrongful 
possession  of  the  land  has  been  obtained  wrongfully,  (tj)  '^^^ 
Nor  where  the  plaintiff  after  filing  his  bill,  bat  before  the  Actof  Pwlii- 
hearing,  has  obtained  by  an  Act  of  Parliament  the*meanB 
of  securing  and  keeping  his  poasession  without  the  aid  of 
the  Court.     "  The  jarisdiction  in  cases  of  specific  per- 
formance is  discretionary,  and  it  is  sought  in  this  case 

(a)  Meynell  y.  SarUet,  3  Sm.      1  H.  L.  129. 

A  Giff.  115,  per  Stnart,  V.  C. ;  (e)  33  Beav.  «0. 

and  see  Gregory  r.  Mtghell,  18  (d)  Cole  v.    While,  dted  1 

VeB.  333.  Bro.  C.  C.  409. 

(b)  Bamiden  v.  Dyion,  U  R 


1  • 


_^       ^  -  -    > 


.-^.    4  itfU':. 


,^.  V,  ^'v^  ;i^t  ]i<>?K  JX7  asii  2Le^  c<ac^":rf  ressazBcd  in  po6- 

»^s;^^^%^  ;feoC  ni(U!:  'i'T^^^^iszi  KCsized  tee  E:oiie7  far  ten 

J*^^%f  ^vHr-^  wiv-i  tin*  li*  piarr.T^  paid  no  rent,  snd 

tr^  ^/.fi«iul;bct  so  ix^^^ress,  a&d  at  dae  end  of  that  time  the 

At,1f:ub%hX  %XXfi%u\,*jA  to  ^/scx  the  pjnntiff,  it  was  held  that 

th/rr ^7  b^  \r^:tin  %  CTintract  with  the  wife  adopted  bj  the 

httn\/HrA,HuA  ftoch  part  performanoe  as  to  justify  a  decree 

for  n\H'j',\fu',  jpf^rformAnce.  (b) 

i  ,tu*ih*4«n,*^  m        tUjiwi'jm  lan/llord  and  tenant,  when  the  tenant  is  in 

h!*!^*Z'/H\  Imti  poimi'HnUfn  at  the  date  of  the  agreement,  continuance  in 

'""  "''"*'" "       ftonnfynnuiti  b  not  an  act  of  part  performance,  (c)    In  Wills 

V,  HtraflUn(jf{d)  Lord  Loughborough  said:  "Aa  to  ..  . 
ilm  inmmmum  in  the  case  of  a  tenant,  who  of  coarse  con- 
(iiiiii^N  in  posMOMsioni  unless  he  has  notice  to  quit,  the  mere 
tiu^l  of  liis  continuance  in  possession  (which  is  all  the  pies 

[i^)  Mi^ltnt*lly.  Sitrhci.QSm,  {h)    MiUa/rd  r.  Harvey,  34 

iV   0.    lull    110.    |)or    Stuart,  Beav.  237. 

V,  0.1  mul  in*f»  »^'otMf»f«e»f*»  Coal  (c)    Morpheti     v.    «7biM»,    1 

fV.  V.  //.nvo♦M^  U  l>o  it.  A  J,  Swanst.  181. 

;v\Vl,  ^rf)  3  Ves.  1^1. 
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can  admits  for  quo  ammo  he  continued  in  possession  is  Chap.  XVI. 
not  a  subject  of  admission)  would  not  weigh.  The  de- 
liyery  of  possession  by  a  person  having  possession  to  the 
person  claiming  under  the  agreement  is  a  strong  and 
marked  circumstance,  but  the  mere  holding  over  by  the 
tenant,  which  he  will  do  of  course,  if  he  has  no  notice  to 
quit,  would  not  of  itself  take  the  case  out  of  the  statute, 
or  even  call  for  an  answer/'(a) 

But  under  certain  circumstances  the  remaining  in  pos-  ExoeptioM. 
session,  accompanied  by  other  acts  referable  to  the  parol 
contract,  may  amount  to  part  performance.  Where  a 
married  woman,  being  entitled  under  her  marriage  settle- 
ment to  an  interest  in  the  settled  lands  for  her  separate 
use  for  life,  with  a  power  of  leasing  for  any  term  not  ex- 
ceeding twenty-one  years  in  possession,  leased  part  of 
the  lands  for  fourteen  years  to  D,  and  about  a  year  and  a 
half  before  the  expiration  of  that  lease,  signed  and  de- 
livered to  D  a  written  undertaking  by  which  she  engaged, 
upon  the  expiration  of  the  existing  lease,  to  grant  to  D 
a  new  lease  upon  the  same  terms  and  for  the  same  period 
as  before,  and  after  the  expiration  of  the  lease  D  con- 
tinued in  possession  without  taking  a  new  lease,  but 
doing  acts  on  the  premises  which  were  solely  referable  to 
the  written  undertaking ;  it  was  held  that  the  transac- 
tion between  the  parties  amounted  to  an  agreement 
which  was  in  part  performed  by  the  continuance  in  pos- 
session of  the  tenant  after  the  expiration  of  the  lease.  (6) 

(a)  See  also  Srmth  v,  Twrner,  Nunn  v.  Fabian,  L.  B.  1  Ch. 

Prec.  Ch.  561 ;   8an>age  v.  Car-  35.     It  is,  of  coarse,  open  for 

roll^  1  Ball  &  B.  282 ;  Brennan  the  vendor  to  show   that  the 

V.  Bolton,  2  Dm.  &  War.  349.  acts  of  part  performance  are 

(h)  DoweU  V.  Dew,  1  Y.  &  C.  properly  referable  to  the  pre- 

C.  G.  345;    and  see   Padn  v.  existing  tenancy,  Dart.  Y.  & 

GoomhB,  1  De  G.  &  J.  34,  46 ;  P.  5th  ed.  1025. 
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Chap.  xvr.  In  Shepheard  v.  W(dker,{a)  at  the  expiration,  in  July, 
1857,  of  a  lease  under  which,  by  assignment,  he  was  in 
possession  of  property,  B  signed  an  agreement  to  accept 
from  A  a  new  lease  for  thirty-one  years  at  the  same  rent 
as  was  reserved  by  the  old  lease,  and  payment  of  £600 
on  the  day  fixed  for  completion  (1st  August,  1857),  with 
interest  if  the  lease  should  not  be  completed  on  the  day 
fixed.  A  draft  lease  was  sent  to  B  for  his  approval,  but 
was  not  returned,  and  no  steps  were  taken  by  A  to  press 
for  completion.  B  remained  in  possession  and  paid  rent, 
but  no  payment  of  the  £600  or  interest  was  ever  made  or 
demanded.  Inl871  Adied.  On  a  bill  by  her  legal  personal 
representatives  it  was  held  that,  as  B's  possession  and 
payment  of  rent  must  be  referred  to  the  new  agreement, 
and  not  to  a  holding  over  after  the  expiration  of  the 
former  lease,  the  lapse  of  time  did  not  operate  as  a  bar  to 
specific  performance,  which  was  accordingly  decreed, 
with  interest  on  the  £600  from  the  Ist  of  August,  1857. 
Pajment  of  Payment  of  increased  rent,  with  reference  to  the  con- 

tract, is  an  act  of  part  performance.  In  Wills  v.  Strad- 
ling,  (6)  Lord  Loughborough  said :  ''  Payment  of  addi- 
tional rent,  p^r  se,  is  an  equivocal  circumstance,  it  is  true. 
It  may  be  that  he  shall  hold  over,  from  year  to  year,  the 
lease  being  expired.  There  may  be  other  inducements. 
But  how  stands  the  averment  upon  this  plea  f  It  is  that 
the  landlord  accepted  the  additional  rent  upon  the  foot  of 
the  agreement.  Then  the  acceptance  upon  the  ground 
of  the  agreement,  which  is  the  averment  upon  this  plea, 
is  not  equivocal  at  all.  It  is  incumbent  upon  the  de- 
fendant to  say  whether  it  was  merely  accepted  upon  a 
holding  from  year  to  year,  or  any  other  ground.  How 
would  it  stand  at  law  ?  Suppose  this  averment  was 
(a)  L.  E.  20  Eq.  659.  (h)  3  Vcs.  382. 
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proved  by  parol  evidence,  it  would  be  a  good  lease  for  Chap.  XVI. 
three  years,  and  would  defend  the  tenant  against  an 
ejectment  brought  within  the  three  first  years.  Oharle- 
wood  V.  Duke  of  Bedford,  (a)  which  finally  turned  upon 
the  want  of  authority  in  the  steward,  is  an  authority 
upon  which,  under  the  circumstances  alleged  in  this  bill, 
the  benefit  of  the  plea  ought  to  be  saved  to  the  hear- 
ing .» (6) 

Where  a  landlord,  who  had  verbally  agreed  with  his 
tenant  to  grant  him  a  lease  for  twenty-one  years  at  an 
increased  rent,  with  the  option  of  purchasing  the  free- 
hold, died  before  the  execution  of  the  lease,  and  before 
his  death  the  tenant  had  paid  one  quarter's  rent  at  the 
increased  rate,  it  was  held  that  this  constituted  a  suffi- 
cient part  performance  of  the  agreement  to  take  the  case 
oat  of  the  statute. (c)  And  where  the  tenant  had  con- 
tracted to  sub-let,  and  the  sub-lessee  had  expended 
money  in  alterations  and  repairs,  with  the  knowledge 
and  approval  of  the  landlord,  it  was  held  that  the  outlay 
by  the  sub-lessee  was  as  much  a  part  performance  of  the 
agreement  as  if  made  by  the  tenant. ((2) 

If  it  was  part  of  the  contreict  that  money  should  be  •  Laying  out  of 
laid  out,  and  it  is  one  of  the  considerations  for  granting  consiiieration. 
the  lease  (the  laying  out  of  which  must  then  be  with  the 
privity  of  the  landlord),  it  is  very  strong  to  take  it  out  of 
the  statute. (e)      Where  the  plaintifi*,  in  pursuance  of  a 
parol  agreement  for  a  lease,  drained  the  lands  on  a  farm 

(a)  1  Atk.  4.97.  4  I.  R.  Eq.  242 ;   Archbold  v. 

(6)  And  see  Lord  Betart  v.  Lord  Howth,  1    I.   R.   G.    L. 

Goddard,  1  Wallis  Rep.  by  Ly  ne,  608. 
347.  (d)  WilliarM  v.  Evam,  L.  R. 

(c)  Nunn  v.  Fabian,  L.  R.  1  Ch.  19  Eq.  547. 
35  ;  and  see  ClarJee  v.  Beilly,  2  («)  With  v.  Siradling,  3  Ves. 

I.  R.  C.  L.  422 ;   Howe  v.  Hall,  382,  per  Lord  Loughborough. 
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Chap.  XVI.  of  which  he  was  tenant  from  year  to  year^  laid  a  piece  of 
arable  land  into  pasture,  and  repaired  the  farm  buildings, 
it  was  held  that  he  was  entitled  to  a  decree  for  specific 
performance,  (a)  ''  Courts  of  Equity/'  said  Lord  Cot- 
tenham,  ^^  exercise  their  jurisdiction  in  decreeing  specific 
performance  of  verbal  agreements  where  there  has  been 
part  performance,  for  the  purpose  of  preventing  the  great 
injustice  which  would  arise  from  permitting  a  party  to 
escape  from  the  engagements  he  has  entered  into,  upon 
the  ground  of  the  Statute  of  Frauds,  after  the  other  party 
to  the  contract  has,  upon  the  faith  of  such  engagement, 
expended  his  money,  or  otherwise  acted  in  execution  of 
the  agreement.  Under  such  circumstances,  the  Court 
will  struggle  to  prevent  such  injustice  from  being  effected; 
and  with  that  object  it  has,  at  the  hearing,  when  the 
plaintiff  has  failed  to  establish  the  precise  terms  of  the 
agreement,  endeavoured  to  collect,  if  it  can,  what  the 
terms  of  it  really  were."  (b) 

In  Suthsrland  v.  BTigg8,{c)  the  plaintiff  was  the  lessee 
of  a  house  and  other  premises  for  a  term  of  thirty-one 
years  at  a  rent  of  £60,  and  was  under  a  covenant  to  make 
.  certain  improvements  on  the  property.  He  was  also 
tenant,  from  year  to  year,  of  an  adjoining  meadow  be- 
longing to  a  different  proprietor,  at  a  rent  of  £9.  The 
lessor  of  the  house  became  the  purchaser  of  the  meadow, 
and  by  arrangement  between  him  and  the  plaintiff,  the 
improvements  were  extended,  and  part  of  the  house  was 
made  to  project  over  the  field,  and  part  of  the  field  was 
attached  to  the  demised  premises,  the  plaintiff  paying 

(a)  Mwndy  v.  JolUffe,  5  My.  ton,  6  Hare,  381 ;    Gregory  t. 

&   Cr.  167,  reversing  S.  C.  9  WiUon,  9  Hare,  690 ;  Bamiden 

Sim.  413.  V.  Dy$on,  L.  B.  1  H.  L.  170. 

(h)  See  also  Dale  v.  HamiU  (c)  1  Hare,  20. 
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about  half  the  expense  of  the  alterations^  which  far  ex-  Chap.  xvi. 
ceeded  the  sum  he  had  originally  coyenanted  to  lay  out> 
and  also  signing  a  memorandum^  which  the  lessor  drew 
up^  whereby  he  agreed  to  pay  an  entire  rent  of  £80  a 
year  for  the  consolidated  property.  It  was  held  that  the 
extension  of  the  house  into  the  meadow  by  the  plaintiff, 
with  the  concurrence  of  his  landlord,  was  evidence  of, 
and  was  sufficient  consideration  for,  a  contract  to  demise 
the  meadow.  That  the  act  of  building  part  of  the  house 
upon  the  meadow,  if  it  was  evidence  of  any  right,  was 
evidence  of  a  right  which  affected  the  entire  tenement, 
and  that  it  could  not  be  restricted  so  as  to  affect  only  the 
part  of  the  meadow  actually  built  upon.  That  the  exten- 
sion of  the  house,  part  of  the  demised  premises,  into  the 
meadow^  and  the  increase  and  consolidation  of  the  rents, 
was  evidence  that  the  meadow  was  to  be  held  for  the 
same  term  as  the  demised  premises,  and  that  the  doctrine 
with  regard  to  the  mutuality  of  contracts  had  no  applica- 
tion to  such  a  case.  "  The  first  point,"  said  Wigram,  V.C., 
'^  suggested  rather  than  pressed,  was  that  the  plaintiff, 
being  in  possession  of  Lock^s  Meadow,  as  tenant  firom 
year  to  year,  the  expenditure  upon  the  property  did  not 
unequivocally  show  that  it  had  proceeded  upon  some 
antecedent  contract  with  the  landlord.  Undoubtedly  it 
is,  in  general^  necessary  that  an  act  of  part  performance, 
which  is  to  take  a  case  out  of  the  Statute  of  Frauds, 
should  unequivocally  demonstrate  the  existence  of  some 
contract  to  which  it  must  be  referred,  (a)  But  if  the 
act  of  extending  the  house  in  which  the  tenant  had  an 
interest  for  a  term  of  years,  into  the  meadow,  with  the 
landlord's  consent,  be  not  evidence  of  a  contract  between 
them,  I  know  not  what  act  on  the  part  of  a  tenant  in 

(a)  Morpkett  v.  Jones ^  1  Swans.  172. 
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Chap.  XVI.  poBsession  of  property  could  possibly  be  so  considered. 
Circumstances  much  less  stringent  have  been  deemed 
sufficient,  (a)  And  if  the  case  of  Munday  y^  Joliffe,  (b)  in 
which  Lord  Cottenham  differed  from  the  yice-Chancellor 
of  England^  may  be  considered  as  correctly  illustrating 
the  rule  of  this  Court  as  to  the  acts  of  part  performance 
which  will  take  a  case  out  of  the  statute^  the  alterations 
of  the  garden-fence^  and  making  the  plantation  in  the 
meadow^  would  be  sufficient.  In  that  case  the  expendi- 
ture by  the  tenant  was  in  draining  the  land^  and  the 
Court  decreed  Mr.  Joliffe  to  grant  him  a  lease,  upon  the 
promise  of  which  it  was  said  the  expense  of  draining  had 
been  incurred. 

"  It  was  next  said  that  the  justice  of  the  case  would  be 
satisfied  by  giving  to  the  plaintiff  so  much  of  the  meadow 
as  the  house  stands  upon,  which  the  defendant  offered  to 
do.  To  the  suggestion  that  justice  would  be  satisfied 
by  doing  this,  I  cannot  accede ;  for  some  additional  por- 
tion of  the  meadow  would  be  essential  to  the  enjoyment 
of  the  house.  The  rules  of  this  Court  will  not,  however, 
permit  me  so  to  consider  the  case.  If  the  acts  done  bv 
the  plaintiff  are  to  be  considered  as  acts  of  part  perform- 
ance, taking  the  case  out  of  the  operation  of  the  statute, 
the  rules  of  the  Court  entitle  him  to  prove  the  entire 
agreement  which  the  acts  relied  upon  were  intended 
partly  to  perform.  The  act  of  building  part  of  the  house 
upon  the  meadow  was  an  act  affecting  the  whole  tene- 
ment— namely,  Lock's  Meadow — and  not  that  part  of 
it  only  upon  which  the  house  stands.  The  case  of  Mun- 
day V.  Joliffe  will  apply  also  to  this  part  of  the  present 
case."  (c) 

(a)  Sugden,  V.  &  P.  (c)  See  also  Howe  v.  HaUy  4 

(6)  5  My.  &  Cr.  167.  I.  R.  Eq.  242. 
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In  Frwne  y.  Dawson  (a)  it  was  said  that  the  money  ex-  Chap.  XVI. 
pended  might  be  returned,  or  that  it  might  be  got  back 
from  the  landlord  by  an  action  at  law.  But  there  the  act 
done  was  not  distinctly  referable  to  any  agreement.  It 
might  and  would  have  been  done  without  any  agreement — 
it  was  a  matter  of  duty  independently  of  any  agreement.  (6) 

In  Parker  y.  Smith,  {c)  the  landlord  of  a  coal  set, 
haying  four  tenants,  partners,  holding  under  a  lease,  of 
which  there  were  several  years  to  come,  and  which  re- 
served a  rent  that  circumstances  showed  to  be  beyond 
the  value,  entered  into  an  agreement  with  the  four 
lessees  that  two  of  the  partners  should  retire,  so  that  the 
benefit  of  the  lease  and  business  of  the  colliery  should  re- 
main to  the  other  two,  that  they  should  release  the  out- 
going partners  from  all  liability,  and  that  the  old  lease 
should  be  surrendered,  and  a  new  lease  granted  at  a  re- 
duced rent.  It  was  held  that  specific  performance  of 
this  agreement  could  be  enforced.  ''  It  is  part  of  the 
entire  agreement,''  said  Knight  Bruce,  V.  C,  "  that  the 
dissolution  and  release  shall  take  place.  They  do  take 
place.  It  is  impossible  to  treat  these  acts  otherwise 
than  as  acts  of  part  performance,  taking  the  case  out  of 
the  Statute  of  Frauds.'' 

Part  performance,  in  order  to  take  a  case  out  of  the  Agreement 
Statute  of  Frauds,  always  supposes  a  completed  ag^ee-  piete. 
ment.     There  can  be  no  part  performance  where  there 
is  no  completed  agreement  in  existence.    It  must  be  obli- 
gatory, and  what  is  done  must  be  under  the  terms  of  the 
agreement,  and  by  force  of  the  agreement,  {d) 

(a)  14  Ves.  386.  R.  19  Eq.  567. 

(6)  Parker  v.  Smith,  1  Coll.  (c)  1  Coll.  623. 

624,  per  Knight  Brace,  Y.  C. ;  (d)  Lady  Thynne  y.  Ewrl  of 

and  Bee  WiUiam^  v.  Evaw,  L.      Glengall,  2  H.  L.  C.  158 ;  Parker 
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Chap.  XVI.  The  terms  of  the  contract  must  be  certain ;  if  there  is 
Terms  of  con-  uncertainty,  it  cannot  be  carried  into  execution,  eTen 
tract  must  be  ^j^^^^^  reduced  into  writing,  as  the  Court  cannot  com- 
pel specific  performance,  when  according  to  the  agree- 
ment there  is  no  contract;  and  the  rule  holds  good 
although  there  have  been  acts  of  part  performance.  In 
an  early  case  it  was  laid  down,  that  wherever  the  Court 
had  decreed  specific  execution  of  a  parol  agreement,  the 
same  had  been  supported  and  made  out  by  letters  in 
writing,  and  the  ^particular  terms,  stipulated  therein,  as 
a  foundation  for  the  decree ;  otherwise  the  Court  would 
never  carry  such  an  agreement  into  execution,  (a) 

The  Court  will  endeavour  to  put  a  reasonable  interpre- 
tation upon  ambiguous  expressions,  {b)  though  no  decree 
can  be  made  if  the  material  terms  of  the  contract  are  left 
doubtful,  (c)  Thus  specific  performance  has  been  refused, 
when  it  could  not  be  shown  whether  timber  was  included 
in  the  purchase  (d)  when  the  term  for  which  a  lease  was 
to  be  granted  was  not  mentioned  in  the  agreement,(e) 
and  when  the  period  at  which  the  payment  of  increased 
rent  was  to  commence  could  not  be  ascertained,  (f) 

• 

V.  Smith,  1   Coll.  623 ;    In  Be  1  Y.  &  C.  Ex.  82  ;  Heynoldi  v. 

Thomas  Byan,  3  I.  R.  Eq.  238.  Waring,  1   You.  346 ;   Dale  v. 

(a)    Symondson    v.     Tweedy  Hamilton,  5  Hare,  381. 

Free.  Ch.  374 ;  Gilb.  Eq.  Rep.  (b)    Saunderton    v.    Cocker^ 

35;  see  Allen  y.  Bower,  3  Bro.  mouth   BaUway    Co.   11   Beav. 

C.  C.  149  ;  Clinan  v.  Coolee,  1  497  :  Eichard$on  v.  Eyton,  2  D. 

Sch.    &    Lef.    36 ;    Forster    v.  M.  G.  79. 

Hale,  S  Yen,  712;  Boardman  y.  (c)   Dart.    V.   &    P.  5th  ed. 

Moetyn,  6  Ves.  470 ;    Undtay  1038. 

V.    Lynch,   2    Sch.  &  Lef.    7  ;  (d)  Bsynoldi  v.  Waring,  You. 

DanieU    v.   Davison,  16    Ves.  346. 

256 ;  Toole  v.  MedUcott,  1  Ball  (e)  Clinan  v.  Cooke,  1  Sch. 

&  B.  404;    Morphea  v.  Jones,  &  Lef.  22. 

Swanst.  182  ;  Price  v.  Assheton,  (/)  Lord  Ormofid  v.  Ander- 
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So  also  the  words  '^and  required ''  have  been  con-  Chap.  xvi. 
sidered  too  indefinite,  (a)  Where  the  contract  was  for 
the  sale  of  an  estate^  the  vendor  reserving  "  the  neces- 
sary land  for  making  a  railway''  through  the  estate^  it 
was  held  that  the  reservation  was  void  for  uncertainty 
and  that  the  contract  could  not  be  enforced. (6)  And  an 
agreement  to  take  a  lease  of  a  house  if  put  into  thorough 
repair,  and  ''the  drawing-rooms  handsomely  decorated 
according  to  the  present  style/'  was  held  to  be  too  un- 
certain for  the  Court  to  enforce,  (c) 

In  the  absence  of  special  circumstancesi  the  Court  will 
not  enforce  specific  performance  of  a  contract  for  the  pur- 
chase of  land,  which  is  silent  as  to  the  means  of  access  to 
it,  when  it  is  reasonably  uncertain  whether  any  means  of 
entering  on  the  land  at  all  times  can  be  conferred  on  the 
purchaser,  (d) 

So  also  specific  performance  has  been  refused  when 
the  agreement  for  a  mining  lease  turned  on  the  con- 
struction of  an  "  &c."(e)  But  in  Cooper  v.  Hood{f)  the 
terms  *'  goodwill,  &c."  in  a  contract  for  the  sale  of  a 
foundry,  were  held  not  to  be  so  uncertain  as  alone  to  pre- 
vent a  decree  for  specific  performance  of  it;  for  the 
words  et  cetera  point  to  things  necessarily  connected 
with  and  belonging  to  the  goodwill  and  to  be  defined 
in  the  conveyance. 

ton,  2  Ball  &  B.  363 ;  and  see  D.  M.    G.   328  ;    see,  however, 

Blore  V.  Sutton,  3  Mer^  237.  Samuda.  v.  Lawford,  8  Jur.  (N. 

(a)  Lord  Stuart  v.  L,  ^  N.  S.)  739. 

W.  B.  Co.,  1  D.  M.  G.  721 ;  and  {d)  Deime  v.  Light,  8  D.  M. 

see   Tatham  v.  Flatt,  9  Hare,  G.  774. 

660.  (fl)  Trice  v.  Griffith,  1  D.  M. 

(6)  Fearce  v.  Watts,  L.  R.  20  G.  80. 

Eq.  492.  (/)  26  Beav.  293. 

(c)    Taylor  v.  Tortington,  7 
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Chap.  XVI. 


Contradictory 
evidence, 
when  specific 
performance 
decreed. 


Where  the  terms  for  letting  farms  provided  that  all 
materials  required  for  buildings  proposed  to  be  built  or  that 
might  thereafter  be  built^  should  be  led  at  the  expense 
of  the  tenant ;  that  the  landlord  should  drain^  the  tenant 
leading  tiles ;  that  gates^  buildings,  ''&c.^'  should  be 
left  in  repair  bj  the  tenant ;  that  the  landlord  reserved 
to  himself  all  customary  rights,  such  as  liberty  to  search 
for  and  work  mines  or  minerals,  "  &c.,^'  it  was  held  that 
these  stipulations  did  not  render  the  agreement  uncertain 
so  as  to  be  incapable  of  being  enforced  specifically .  (a) 
Again,  an  agreement  for  a  lease  for  three  lives  or  thirty- 
one  years  may  be  specifically  enforced  although  the  lives 
are  not  named  in  the  agreement,  and  it  is  not  provided 
by  whom  they  are  to  be  nominated ;  (&)  and  where  the 
contractor  was  to  take  a  lease  of  '^  those  two  seams  of 
coal  known  as  Hhe  two-feet  coal*  and  'the  three-feet 
coal,'  lying  under  lands  hereafter  to  be  defined  in  the 
Bank  End  Estate,''  and  the  lessor  agreed  to  let  ''the 
before-mentioned  seams  of  coal,"  the  contract  was  held 
to  be  sufficiently  definite  to  be  enforced,  (c) 

Although  the  evidence  is  contradictory,  specific  per- 
formance may  be  dedreed,  if  the  Court  is  able  satis- 
factorily to  ascertain  what  the  terms  are.  A  reference 
to  ascertain  the  terms  vnll,  however,  only  be  directed 
when  the  evidence  is  contradictory;  not  when  insufficient 
evidence  has  been  produced  by  the  person  seeking  to 
enforce  the  contract,  {d) 


(a)  Parker  v.  Taswell,  2  De 
a  &  J.  559. 

(h)  Fitzgerald  v.  VickerSf  2 
Dr.  &  WaL  298 ;  Kensington  v. 
PhilUpe,  5  Dow.  61 ;  overruling, 
it  appears,  Wheeler  v.  B^Estei^'e, 
2  Dow.  360. 


(c)  Hayward  v.  CopSt  25 
Beav.  140;  and  see  Monro  v. 
Taylor,  8  Hare,  51  affd.  3  Mac 
&  G.  713. 

(d)  Savage  v.  Carroll,  1  Ball 
&  B.  283 ;  551 ;  2  Ball  &  B. 
451. 
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In  Mortimer  v.  Orchard  (a)  the  only  witness  for  the  Chap.  XVI. 
plaintiff  proved  an  agreement  different  from  that  stated 
in  the  bill ;  and  two  of  the  defendants  by  answer  stated 
an  agreement  different  from  both.  Lord  Loughborough 
said,  that  in  strictness  the  bill  ought  to  be  dismissed,  but 
specific  performance  was  decreed  according  to  the  agree- 
ments stated  in  the  answers.  Again,  ''in  a  case  that 
came  from  Malton,  in  Yorkshire,  possession  having  been 
delivered  in  pursuance  of  a  parol  agreement,  and  a  dis- 
pute arising  upon  the  terms  of  the  agreement,  Lord 
Thurlow  thought  proper  to  send  it  to  the  master,  upon 
the  ground  of  the  possession  being  delivered,  to  inquire 
what  the  agreement  was.  The  difficulty  there,  was  in 
ascertaining  that.  The  master  decided  as  well  as  he 
could;  and  then  the  cause  came  before  Lord  Rosslyn  upon 
further  directions  ;  who  certainly  seemed  to  think  Lord 
Thurlow  had  gone  a  great  way,  and  either  drove  them 
to  a  compromise,  or  refused  to  go  on  with  the  decree 
upon  the  principle  upon  which  it  was  made.^'  (6) 

In  Mundy  v.  Jolliffe,  (c)  Lord  Cottenham  said :  "  Courts 

of  Equity  exercise  their  jurisdiction  in  decreeing  specific 

performance  of  verbal  agreements,  where  there  has  been 

part  performance,  for  the  purpose  of  preventing  the  great 

injustice  which  would  arise  from  permitting  a  party  to 

escape  from  the  engagements  he  has  entered  into,  upon 

the  ground  of  the  Statute  of  Frauds,  after  the  other  party 

to  the  contract  has,  upon  the  faith  of  such  engagement, 

expended  his  money  or  otherwise  acted  in  execution  of 

(a)  2  Ves.  J.  243.  the  party  leaves  it  so  uncertain 

(&)  Per  Lord  Eldon  in  Boa/rd-  the  agreement  is  not  taken  out 

man   v.    Mosiyn,    6  Yes.   470,  of  the   statute   sufficiently  to 

where  his  Lordship  said,  **  per-  admit  of  its  being  enforced.'* 

haps  if  it  was  rea  integra  the  (c)  5  My.  &  Cr.  177. 

soundest  rule  woald  be  that  if 
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Chap.  XVI.  the  agreement.  Under  such  circumstances  the  Court 
will  struggle  to  prevent  such  injustice  from  being 
effected;  and  with  that  object^  it  has  at  the  hearing, 
when  the  plaintiff  has  failed  to  establish  the  precise 
terms  of  the  agreement,  endeavoured  to  collect  if  it  can 
what  the  terms  of  it  really  were.''(a) 

In  Laird  v.  The  Birkenhead  Railway  Company  (b)  the 
plaintiff,  in  1855,  submitted  to  the  directors  of  a  railway 
com|)any  a  project  for  a  private  branch  line,  to  be  con- 
structed at  the  plaintiff^s  cost  and  for  his  accommoda- 
tion ;  to  which  the  directors  expressed  their  consent  and 
agreement  generally,  but  the  terms  and  details  were  left 
for  future  arrangements.  In  the  year  1856,  the  plaintiff, 
at  considerable  cost,  constructed  the  branch,  and  the 
company  prohibited  the  user  until  a  definite  under- 
standing should  be  come  to.  Wood,  V.C,  thought  that 
at  that  time  the  company  were  bound  to  assent  to  rea- 
sonable terms,  and  that  the  Court,  if  possible,  would  have 
decreed  specific  performance.  His  Honour  said  :  "Where 
one  set  of  persons  have  said  to  another, '  You  desire 
to  construct  expensive  works  for  purposes  which  will 
require  our  consent;  we  allow  you  to  incur  this  out- 
lay ; '  I  have  grave  doubts,  looking  to  the  authorities, 
whether  these  persons,  after  having  allowed  the  money 
to  be  laid  out  on  reasonable  terms,  can  be  permitted 
to  say,  ^  The  terms  must  be  such  as  we  dictate ;  we  are 
meisters  of  the  situation,  and  all  your  expenditure  must 
go  for  nothing  unless  we  can  agree  about  the  terms.^" 
And  in  Wilson  v.  West  Hartlepool  Railway  Cofnpany,(c) 
Turner,  L.J.,  said :  "  Where  permission  has  been  given 

(a)  And  see  Gregoi-y  v.  WiU      v.  Fahinn,  L.  R.  1  Ch.  35. 
iony   9    Hare,    690 ;     Vain    v.  (6)  Johns.  500. 

Coonihi,  1  De  G.  &  J.  M  ;  Nunn  (c)  2  De  G.  J,  &  S.  494. 
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npon  the  faith  of  an  agreement^  it  is^  I  think^  the  duty     Crap.  XVI. 
of  the  Courts  as  far  as  it  is  possible  to  do  so^  to  ascer- 
tain the  terms  of  the  agreement  and  to  give  effect  to 
it/» 

The  Courts  having  regard  to  the  terms  of  the  agreement^  Surrounding 
will  consider  the    smrounding  circumstances,  and  the  considered, 
conduct  of  the  parties  in  dealing  with  the  property  com- 
prised in  it,  in  the  interval  between  the  making  of  the 
agreement  and  the  commencement  of  the  suit  for  its 
enforcement,  {b) 

Immaterial  terms  need  not  be  proved.  Thus,  it  has  lmmati*rial 
been  held  that  the  fact  that  an  allegation  in  the  bill  that  be  proved, 
the  plaintiff,  the  tenant,  was  to  pay  taxes  and  do  neces- 
sary repairs,  was  not  proved,  was  no  substantial  variance, 
being  an  admission  against  himself,  and  immaterial  from 
the  tenant's  legal  liability .  (c)  Nor  is  it  necessary  to 
prove  matters  which  are  immaterial  so  far  as  relates  to 
anything  remaining  to  be  done,  {d) 

In  the  case  of  family  arrangements  involving  the  Family  ar- 
giving  up,  partition,  or  exchange  of  land,  the  Court  will,  parol™  '  '^ 
where  there  has  been  long  possession  under  the  arrange- 
ment, decree  specific  performance,  although  the  arrange- 
ment was  made  by  parol,  (e)  Thus,  in  the  recent  case  of 
Williams  v.  Williams,  (/)  A  died  in  1831  possessed  of  real 
estates  of  socage,  gavelkind,  and  borough  English  tenure, 
and  also  of  leaseholds,  stock-in-trade,  and  other  personal 

(a)  See  also  Norrisv.  Jackson^      &  Cr.  176. 

IJ.  &  H.  319.  (e)  Stockley  v.  Stodcley,  1  V. 

(b)  Oxford  V.  Provand,  L.  R.  &  B.  23  ;  Neale  v.  Neale,  I 
2  F,  C,1S5;  BawnannY,Jame8f  Keene,  672;  Persse  v.  Persse, 
L.  R.  3  Oh.  608.  7  C.  &  F.  279 ;  Good  v.  Good, 

(c)  Gregory  v.   Mi^fhelly  18      33  Beav.  314. 

Ves.  328.  (/)  L.  R.  2  Oh.  294. 

(d)  Mundy  v.  JolUffpy  5  My. 
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Chap.  XVI.  property^  leaving  a  wife  and  two  sons.  He  made  a  will 
by  which^  after  certain  provisions  for  his  wife^  he  gave  all 
his  property  to  his  two  sons  equally,  but  the  will  was  not 
admitted  to  probate,  being  incomplete.  At  an  interview 
between  the  brothers  shortly  after  the  will  had  been  re- 
fused probate,  the  elder  brother  declared  that  the  ia- 
validity  of  the  will  should  make  no  difference,  and  that 
the  property  should  be  ''  not  mine  or  thine,  but  ours." 
No  agreement  in  writing  was  made,  but  for  twenty  years 
after  the  death  of  A  the  two  sons  carried  on  the  partnership 
together,  and  dealt  with  the  whole  property  real  and 
personal,  as  if  it  belbnged  to  them  equally,  and  the 
widow  never  insisted  on  her  rights  in  her  husband^s  pro- 
perty. In  1851  the  partnership  was  dissolved.  The 
younger  brother  having  died,  his  representative  filed  a 
bill  for  the  equal  division  of  the  property.  It  was  held, 
aflSrming  the  decree  of  Kindersley,  V.C.,(a)  that  there 
was  sufficient  evidence  of  a  family  arrangement  which  the 
Court  would  uphold,  although  there  was  no  formal  con- 
tract between  the  parties. 
Companies  A  company  can  by  an  act  of  part  performance  bind  it- 

performance,  self  to  the  contract  entered  into  on  its  behalf  by  an  un- 
authorized agent,  notwithstanding  the  provisions  of  the 
Companies'  Clauses  Consolidation  Act,  1845,  (b)  which 
points  out  the  manner  in  which  directors  of  a  company 
may  lawfully  contract.  But  the  Act  does  not  say  that 
contracts  made  in  other  modes  shall  not  be  binding  and 
effectual  where  there  is  power  so  to  make  them,  nor  does 
the  Act  destroy  any  rules  of  equity  already  existing,  (c) 

(a)  2  Dr.  &  Sm.  378 ;  6  N.  BcUltcay  Co,  2  De  G.  J.  &  S. 

B.  60.  496  ;    34  Beav.  187  ;    SUment 

(i)  8  &  9  Vict.  c.  16,  8.  97.  Hospital  v.   Dyas,  15   Ir.  Ch. 

(c)  WiUon  V.  WeM  Hartlspool  406. 
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So  too  a  corporation  may  be  bound  by  an  agreement  Chap,  xvi, 
not  nnder  seal  where  there  have  been  acts  of  part  per-  Corporation, 
formance.  In  Crook  v.  Corporation  of  Seaford{a)  a  muni- 
cipal corporation  by  a  resolution  agreed  to  let  waste  land 
to  the  plaintiff  for  300  years  at  a  nominal  rent^  the  plaintiff 
to  do  certain  acts^  and  to  expend  money  on  the  land^ 
which  was  to  be  stumped  out  by  a  committee  and  by  the 
plaintiff.  The  corporation  did  not  stump  out  the  land^ 
and  the  plaintiff  stumped  it  out  himself^  and  did  the  acts 
required  by  the  corporation^  and  expended  money.  He 
also  paid  the  rent  agreed  upon.  It  was  held^  upon  a  bill 
filed  to  restrain  an  action  of  ejectment  brought  by  the 
corporation^  that^  though  the  agreement  was  not  under 
seal^  the  corporation  was  bound  by  acquiescence^  and 
must  perform  the  agreement  to  grant  a  lease.  Lord 
Hatherley,  L.C.,  said:  (6)  "Upon  this  bill  being  filed 
the  corporation  raised  several  objections^  one  of  which 
was  that  the  agreement  was  not  under  seal.  But  a  cor- 
poration^ although  it  may  not  have  eyes  to  see  what  is 
going  on^  has  agents  who  can  see^  and  if  the  corporation 
allow  a  wall  to  be  built  and  money  to  be  expended  on 
the  faith  of  a  resolution  regularly  entered  in  their  books^ 
they  must  be  answerable.  As  to  the  power  of  this  cor- 
poration to  grant  such  a  lease^  they  are  not  within  the 
Municipal  Corporations  Act^  and  they  get  a  wall  and 
terrace  bailt  upon  land  which  was  of  no  use  to  them^  and 
they  thereby  encourage  people  to  build  houses.  It 
cannot  be  said  to  be  an  improvident  lease.^' 

Where  the  defendant  has  by  his  fraud  prevented  com-  Fraud  takps 

casG  out  of 

pliance  with  the  requisitions  of  the  statute^  he  will  not  be  autute. 
entitled  to  plead  it  as  a  defence  to  an  action  for  specific 

(a)  L.  R.  10  Eq.  678 ;  affd.  ih,  6  Oh.  551. 
(5)  L.  R.  6  Ch.  554. 
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Chap.  XVI.  performance. (a)  In  Mestaer  v.  0ille8pie,{b)  Lord  Eldon 
said:  '^Upon  the  Statute  of  Frauds^  though  declaring  that 
interests  shall  not  be  bound  except  by  writings  cases  in 
this  Court  are  perfectly  familiar^  deciding  that  a  fraudulent 
use  shall  not  be  made  of  that  statute^  where  this  Court 
has  interfered  against  a  party  meaning  to  make  it  an  in- 
strument of  frauds  and  said,  he  should  not  take  advantage 
of  his  own  fraud,  even  though  the  statute  has  declared 
that  in  case  those  circumstances  do  not  exist  the  instru- 
ment shall  be  absolutely  void.  One  instance  is  the  case 
of  instructions  upon  a  treaty  of  marriage,  [see  ante,  p.  I213. 
the  conveyance  being  absolute,  but  subject  to  an  agree- 
ment for  a  defeasance,  which,  though  not  appearing  by 
the  contents  of  the  conveyance,  can  be  proved  aliunde, 
and  there  are  many  other  instances.'^  Where  the 
plaintiff  and  defendant  had  entered  into  a  written  agree- 
ment for  sale  by  the  defendant  to  the  plaintiff  of  an  estate 
at  twenty -five  years'  purchase,  on  an  annual  value  to  be 
estimated  by  referees  on  or  before  a  certain  day,  and  it 
appeared  that  the  defendant  had  prevented  the  valuation 
from  being  made,  it  was  held  that  although  the  time  of 
valuation  was  of  the  essence  of  the  contract,  the  defend- 
ant could  not  set  up  a  defence  which  grew  out  of  his  own 
misconduct,  and  that  the  agreement  was  to  be  acted  upon 
as  if  no  time  had  been  limited  or  the  time  had  not 
passed,  (c) 

(a)   Maxwell    v.    Montacute,  Kennegal^  1  Ves.  123  ;   1  Wils. 

Prec.  Ch.  626 ;  1  P.  Wms.  618 :  227  ;  Amb.  67  ;  Hare  v.  5A«tr. 

1  Str.  235  ;  Th/ynn  v.  Thynn.  1  wood,   1   Ves.    243  ;     Fym    v. 
Vern.  296 ;  Oldham  v.  Litchford,  Blachhwrn,  3  Ves.  38  ;    Whii^ 

2  Vern.  506  ;  Sellack  v.  Harru,  chwrch  v.  Bevis,  2  Bro.  C.  C.  565. 
5  Vin.  521.  pi.  31  ;  Walker  v.  (6)  11  Ves.  627. 

Walker,  2  Atk.  41 ;  Joynes  v.  (c)  Morae  v.  Merest,  6  Madd. 

SiaiJiam,  3  Atk.  388  ;  Beech  v.      26. 
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In  Lincoln  v.  Wright  (a)  the  facts  were  as  follows.  A  Chap.  XVI. 
mortgagee  with  a  power  of  sale  of  real  estate  informed 
h,  the  mortgagor^  that  he  shoald  sell  it  for  £220^  unless 
more  were  offered.  It  was  thereupon  verballj  agreed  be- 
tween L  and  W,  that  W  should  buy  it  on  L^s  behalf  for 
£280,  and  have  a  Hen  on  it  for  that  sum ;  that  L  should 
pay  interest,  and  continue  to  occupy  the  part  he  then 
occupied,  and  that  W  should  receive  the  rents  of  the  rest 
to  reduce  the  principal.  An  offer  by  W  to  purchase  for 
£230  was  then  sent  by  L^s  agent  to  the  mortgagee,  who 
accepted  it,  and  under  his  power  of  sale  conveyed  to  W^s 
in£ftnt  daughter  by  Ws  direction.  L  continued  in  occu- 
pation of  the  part  he  was  to  occupy,  and  paid  interest, 
W  receiving  the  rents  of  the  rest.  This  continued  for 
about  ten  months,  when  W  died.  After  his  death  the 
daughter  by  her  guardian  brought  ejectment,  claiming 
to  be  absolute  owner.  It  was  held  that,  without  refer- 
ence to  part  performance,  the  statute  was  no  defence,  be- 
cause W^s  insisting  on  the  conveyance  as  absolute,  when 
it  had  been  agreed  that  it  should  be  a  mortgage,  was  a 
fraud,  and  the  statute  is  not  allowed  to  cover  fraud. (6) 

It  is  not  fraud  on  the  part  of  a  purchaser,  who  has  ap- 
proved of  a  draft  agreement,  and  promised  to  sign  a  fair 
copy  of  it,  to  refuse  afterwards  to  sign  the  copy,  (c)  In 
Jervia  v.  Berridge  (d)  the  plaintiffs  agreed  to  purchase  an 
estate  from  the  Law  Life  Assurance  Society,  and  to  pay 
a  deposit  on  the  signing  of  the  contract.  Before  it  had 
been  signed  the  plaintiffs  verbally  agreed  with  Berridge 
to  make  it  over  to  him  on  certain  terms.     In  order  to 

(a)  4  De  G.  &  J.  16,  (c)  Wood  v.  Midgley,  5  D.  M. 

(fe)  And  Bee  Hadgh  v.  Kaye,  G.  41. 

L.  R.  7  Ch.  469;  Booth  v.  Turle,  (d)  L.  R.  8  Ch.  351. 
L.  R.  16  Eq.  182. 
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Chip.  XVI.  enable  Berridge  to  deal  with  the  Society,  the  plaintiffs 
signed,  and  gave  to  him  a  memorandum  making  over  the 
contract  to  him  in  consideration  of  his  paying  to  the 
Society  the  deposit,  and  engaging  to  pay  a  certain  sum 
to  the  plaintiffs  ;  the  other  terms  of  the  bargain  between 
the  plaintiffs  and  Berridge,  which  were  in  favour  of  the 
plaintiffs  being,  at  Berridge^s  request,  omitted  from  the 
memorandum.  On  the  same  day  the  contract  between 
the  plaintiffs  and  the  Society  was  signed,  and  the  part 
signed  by  the  Society  was  given  to  Berridge,  who  paid 
the  deposit.  Berridge  afterwards  repudiated  all  the 
stipulations  in  favour  of  the  plaintiffs  which  had  not  been 
inserted  in  the  memorandum.  The  plaintiffs  then  filed 
their  bill  against  Berridge  and  the  Society,  asking  to 
have  the  memorandum  between  Berridge  and  the  plain- 
tiffs cancelled,  and  for  a  conveyance  from  the  Society  on 
payment  of  what  was  due  to  them.  To  this  bill  Berridge 
demurred,  and  it  was  argued  for  him  that  the  written 
agreement  was  used  only  for  the  purpose  for  which  it 
was  given,  and  that  although  he  was  afterwards  advised 
that  he  was  not  bound  to  carry  into  effect  the  parol 
terms,  that  was  not  fraud,  and  Wood  v.  Midgley  was 
cited.  It  was,  however,  held  by  the  Court  of  Appeal 
(affirming  the  decision  of  Malins,  V.C.)  that  the  demurrer 
was  not  sustainable  on  the  merits,  for  that  the  memo- 
randum was  only  ancillary  to  the  verbal  agreement  be- 
tween the  plaintiffs  and  Berridge,  and  any  use  of  it  bj 
him  for  a  purpose  inconsistent  with  that  agreement  was 
fraudulent.  Lord  Selborne,  L.  C,  in  delivering  the 
judgment  of  the  Court,  p.  359,  said :  "  The  written 
document  signed  by  the  plaintiffs  was  a  mere  piece  of 
machinery  obtained  by  the  demurring  defendant  from 
the  plaintiffs,  as  subsidiary  to  and  for  the  purposes  of  tbe 


verbal   aod   only  real  f^eement  under   circamstaaceB    Chaf.  XVI. 
which  would  make  the  use  of  it,  for  any  purpose  incon- 
aistent  with  that  agreement,  dishonest  and  fraadulent." 

Where  a  partnership,  or  an  t^reement  in  the  nature  Partnmhip. 
of  a  partnership,  exists  between  two  persona,  and  land 
is  acquired  by  the  partnership  as  a  aubstratum  for  such 
partnership,  the  land  is  in  the  nature  of  the  stock-in-trade 
of  the  partnership,  and  the  partnership  being  proved  as 
an  independent  fact,  the  Court,  without  regarding  the 
Statute  of  Frauds,  will  inquire  of  what  the  partnership 
stock  consisted,  whether  it  be  of  land,  or  of  property  of 
any  other  nature,  (a) 

A  defendant  cannot,  after  admitting  an  agreement  and  Statute  cannot 
submitting  to  perform  it,  on  the  pleadings  being  amended  nftJr  idmiauon 
as  to  other  circumstances,  take  advantage  of  the  statnte,{6)  bj'lefe^Mi. 
and  he  cannot  join  a  plea  of  the  statute  to  another  de- 
fence set  up  by  his  statement  of  defence. (c) 

It  does  not  appear  to  be  settled  whether,  when  the 
defendant  is  not  required  to  put  in  a  statement  of  de- 
fence, he  may  plead  the  statute  orally  at  the  hearing.  In 
Lincoln  v.  Wright  [d)  the  statute  seems  to  have  been 
pleaded  orally  at  the  hearing;  and  in  Snead  v.  GTeen(e) 
Lord  Romiliy  allowed  the  Statute  of  Limitations  to  be 
80  pleaded.  But  in  Holding  v.  Barion,  (/)  Stuart,  V.  C, 
refused  to  allow  a  plea  of  the  Statute  of  Limitations  at 
the  hearing,  on  the  ground  that  if  the  statute  had  been 

(a)  Dale  V.  Baniilton,  5  Hare,  (c)  Cooth  v.  Jaduon,  6  Vbb. 

362,  per  Wigrani,  V.  C. ;  2  Ph.  12. 
266 ;  Darby  v.  Darhy,  3  Drew,  (d)  4  Da  O.  4  J.  16. 

495,  (0  10  W.  B.  36 ;  8  Jar.  (N. 

(6)  Spurrier  v.  FUzgerald,  6  S.)  4. 
Vea.  548;    Beatt<m  v.  Nichol'  (/)  1  Sm.  &  G.  App.  ixv. 

ton,  6  Jur.  620. 
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pleaded  properly^  the  plaintiff  might  have  stated  matter 
to  countervail  the  plea. 

A  defence  that  there  is  no  written  agreement  within 
the  statute  may  be  taken  by  general  demurrer  where  the 
facts  of  the  case  appear  on  the  pleadings,  (a)  The  func- 
tion of  a  demurrer  is  to  insist^  summarily  and  simply, 
that  on  the  assumption  of  the  truth  of  the  facts  alleged 
by  the  pleadings  the  plaintiff  is  not,  according  to  law, 
entitled  to  the  relief  required,  and  there  is  no  difference 
whether  the  law  to  which  the  appeal  is  made  is  that 
which  is  founded  on  general  principles  of  law  and  equity, 
or  that  which  rests  on  the  authority  of  a  particular  sta- 
tute^ or  whether  the  statute  on  which  it  rests  is  one  which 
destroys  the  right,  or  only  precludes  the  remedy.(6) 

Where  the  bill  alleged  in  effect  that  the  defendant  held 
certain  real  estate  as  a  trustee  for  the  plaintiff,  but  con- 
tained no  allegation  that  the  trust  was  evidenced  by 
writings  a  demurrer  was  disallowed  with  costs,  (c) 

If  a  defendant  demurs,  on  the  ground  of  the  statute, 
to  a  statement  of  claim,  and  the  demurrer  is  overruled, 
and  afterwards  the  statement  is  amended,  it  is  not  neces- 
sary, in  order  that  the  objection  on  the  ground  of  the 
statute  may  be  taken  at  the  trial,  that  the  defendant 
should  plead  the  defence  on  the  statute  to  the  amended 
statement,  {d) 

Where  the  defendant  admits  a  verbal  contract  by  his 
statement  of  defence,  the  case  will  be  taken  out  of  the 

(a)  Wood  V.  Midgley,  2  Sm.  and  see  Tain  v.  Coombs,  3  Sm. 

&   G.    115  ;    5   D.  M.  G.   41 ;  &  G.  449  ;  1  De  G.  &  J.  34. 
MiddUhrooh  v.  Bromley,  2  N.  (c)  Davie9  v.  0%,  12  W.  R. 

R  224  ;  Rummen$  v.  RoUm,  11  682  ;  affd.  ih.  896. 


Jur.  (N.  S.)  631. 

(b)  Barkivorth  v.  Young,  4 
Drew,  9,  per  Kindersley  V.  C. ; 


(d)  JohnoMon  v.  BonhotSy  L. 
R.  2  Ch.  D.  298. 
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statute^  although  there  have  not  been  any  acts  of  part  Chap,  xvi 
performance,  as  in  an  action  by  purchaaer  of  lands  against 
the  vendor  to  carry  into  execution  the  agreement,  though 
not  in  writing,  nor  so  stated  by  the  pleadings,  the  Ven- 
dor, by  putting  in  a  defence  admitting  the  agreement  as 
stated  in  the  pleadings,  takes  the  case  out  of  the  mischief 
sought  to  be  provided  against  by  the  statute,  there  being 
no  danger  of  perjury,  and  the  Court  will  decree  spe- 
cific performance;  and  also,  if  the  vendor  should  die, 
upon  a  bill  of  revivor  against  his  heir,  the  principle  going 
throughout,  and  equally  binding  on  the  representative. (d) 

A  defendant  admitting  by  his  defence  that  at  the  date 
of  the  contract  the  plaintifif  was  entitled,  cannot  at  the 
hearing  object  that  no  abstract  was  delivered  and  no  title 
shown.  (5) 

It  seems  to  be  doubtful  whether,  consistently  with  the  Executory 
Statute  of  Frauds,  the  Court  can  entertain  an  action  for 
rectifying  an  executory  contract  for  the  sale  of  lands,  and 
carrying  it,  when  rectified,  into  execution,  even  where 
the  mistake  is  admitted  by  the  defendant.  In  Attomey- 
Oeneral  v.  S'Uwell,{c)  Alderson, B.,  said:  "I  cannot  help 
feeling  that,  in  the  case  of  an  executory  agreement,  first 
to  reform  and  then  to  decree  an  execution  of  it  would 
be  virtually  to  repeal  the  Statute  of  Frauds.  The  only 
ground  on  which  I  think  the  case  could  have  been  put 
would  have  been  that  the  answer  contained  an  admission 
of  the  agreement  as  stated  in  the  bill,  and  the  parties 

(a)  Gunter  r.  Hahey^  Amb.  tins,  3  Atk.  3;    Huddletton  v. 

6S6;  Child  y,OodolphintlJ)ick.  Briscoe,  11    Ves.   583;    Parker 

39 ;    Cottington   v.    Fletcher,  2  v.  Smith,  1  Coll.  616. 

Atk.  155  ;  Att.-Gen   v.  Bay,  1  (fc)  Phipps  v.  Child,  3  Drew, 

Ves.  S.  221  ;   Potter  v.  Potter,  709. 

ih,  441 ;   Whitchurch  v.  Bevis,  2  (c)  1  Y.  &  C.  559,  583. 
Bro.  C.  C.  559 ;  Lacon  v.  ITer- 
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Chap.  XVI.  mutiiallj  B,greemg  that  there  was  a  mistake,  the  case 
might  have  fallen  within  the  principle  of  those  cases  at 
law  where  there  is  a  declaration  on  an  agreement  not 
within  the  statute,  and  no  issue  taken  upon  the  agree- 
ment by  the  plea;  because,  in  such  case  it  would  seem 
as  if  the  agreement  of  the  parties  being  admitted  by  the 
record,  the  case  would  no  longer  be  within  the  statute. 
.  .  .  But  in  my  present  view  of  the  question,  it  seems  to 
me  that  the  Court  ought  not  in  any  case,  where  the  mis- 
take is  denied  or  not  admitted  by  the  answer,  to  admit 
parol  evidence,  and  upon  that  evidence  to  reform  an  exe- 
cutory agreement.^^ 

Where  a  defendant  admits  the  agreement  if  he  means 
to  rely  on  the  fact  of  its  not  being  in  writing  and  signed, 
and  so  being  invalid  by  reason  of  the  statute,  he  most 
say  so,  otherwise  he  is  taken  to  mean  that  the  admitted 
agreement  was  a  written  agreement,  good  under  the 
statute,  or  else  that,  on  some  other  ground,  it  is  bindings 
on  him.  (a) 

Statute  iiuisted      Although  the  verbal  agreement  is  admitted  by  the  state- 

upon. 

ment  of  defence,  the  statute  may  be  used  as  a  defence  to 
the  suit,  {b)  It  is  immaterial  what  admissions  are  made 
by  a  defendant  insisting  upon  the  benefit  of  the  statute, 
for  he  throws  it  on  the  plaintiff  to  show  a  complete  writ- 
ten agreement,  and  it  can  no  more  be  thrown  upon  the 
defendant  to  supply  defects  in  the  agreement  than  to 
supply  the  want  of  an  agreement,  (c) 

(a)  Bidgway  v.  Wha/rton,  3  Sched.  I.  Order  XIX.  rule  23. 

D.  M.  G.  689 ;  6  H.  L.  0.  238,  (6)    Whitchwrck  v.   Bwit,  2 

per  Lord  Gran  worth,  G. ;  and  Bro.  G.  G.  559 ;  Moore  v.  Ed* 

see  Hey$  v.  Attley^  4  De  G,  J.  wards,  4  Ves.   23 ;    Cootk    t. 

A  S.  34 ;    3  N.  B.  19 ;   12  W.  Jachon,  6  Ves.  12. 

R.;  and  also  38  &  39  Vict.  c.  77,  (c)  Blagden  v.  Bradhear^  12 
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It  seems  now  to  be  settled  tihiat  when  a  defendant    Chap.  xvi. 
alleges  that  no  formal  note  of  the  agreement  was  made.  Defendant 
and  denies  that  any  binding  agreement  ever  eadsted^  but  nTe^^but^ooT' 
does  not  expressly  claim  the  benefit  of  the  statate^  he  ^^f  ^f 
will  not  be  entitled  to  claim  the  benefit  of  the  statute  b^^^* 
at  the  hearing. (a)      In  Ridgway  r.  Whart<m,(b)  Lord 
Oranworth^  C.^  said  that  where  the  defendant  denies 
or  does  not  admit  an  agreement  he  need  not  plead 
the  statute^  and  that  the  burthen  of  proof  was  alto- 
gether on  the  plaintiff^  who  must  then  produce  a  yalid 
agreement  capable  of  being  enforced ;   but  in  Beys  v. 
A8iley(e)  the  Lords  Justices  declined  to  follow  Bidgway 
V.  Wha/rton,{d) 

If  the  defendant  admits  a  different  agreement  to  that  Difierent 
stated  in  the  pleadings^  the  plaintiff  may  amend  his  state-  mitted. 
ment  by  abandoning  the  first  stated  agreement ^  and  may 
have  a  decree  for  that  admitted  by  the  defendant.  (6) 

If  the  plaintiff  relies  on  the  agreement  admitted  by  the 
defendant^  he  will  not  be  allowed  to  bring  parol  evidence 
to  vary  the  term.(/) 

Before  the  Statute  of  Frauds^  a  defendant  might  pro-  Rule  of  law  as 
duce  parol  evidence  as  a  defence  to  a  suit  for  specific  per-  of  paroTeVi-'  ^ 
formance^  and  the  statute  has  not  altered  the  law  in  this  behdf  of  a 
respect.(y)    ''  It  should  be  recollected/'  says  Lord  Redes-  bSf^i^tute. 
dale^  **  what  are  the  words  of  the  statute :  '  No  person 

Yes*  471 ;    and  see  Bowe  v.  {d)    And    see    HomfrcBy  v. 

TMd,  15  Yes.  375 ;  /odbton  v.  Foilmgm,  L.  B.  1  Eq.  572. 

Oglander,  2  H.  &  M.  465.  (e)  Lind9ay  v.  Lynch,  2  Soh. 

(a)  Skinner  y.  M'DowOl,  2  &  Lef.  9. 

De  a.  &  Sm.  265 ;  BoikeH  V.  (/)  Pym  v.  Blackburn,  3  Yes. 

Cc/e,  4  De  G.  &  S.  388.  34. 

(h)  3  D.  M.  G.  689.  {g)  Ola/rke  v.  Qrcmt,  14  Yes. 

(c)  4  De  G.  J.  &  S.  37;  3  524. 
N.  ».19;  12  W.  B.  (L.  J.)  64. 

K  K 
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Chap.  XVL 


When  parol 
CTidenoe  ad- 
miMible  on 
behalf  of  defen- 
dant resisting 
specific  per- 
ionnanoe. 


Grounds  upon 
which  parol 
evidence  ad* 
nutted  on 
behalf  of 
defendant. 


shall  be  oliarged  upon  any  contract  or  sale  of  lands^  ic,, 
nnless  the  agreement  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized/  No  person  shall  be  charged 
with  the  execution  of  an  agreement  who  has  not,  either 
by  himself  or  his  agent,  signed  a  written  agreement ;  but 
the  statute  does  not  say  that  if  a  written  agreement  is 
signed,  the  same  exception  shall  not  hold  to  it  that  did 
before  the  statute.  Now,  before  the  statute,  if  a  bill  had 
been  brought  for  specific  performance,  and  it  had  ap- 
peared that  the  agreement  had  been  prepared  contrary 
to  the  intent  of  the  defendant,  he  might  have  said  'that 
is  not  the  agreement  meant  to  have  been  signed.'  Such 
a  case  is  left  as  it  was  by  the  statute :  it  does  not  say, 
that  a  written  agreement  shall  bind,  but  that  an  un- 
written agreement  shall  not  bind.'' (a) 

Parol  evidence  is  admissible  on  behalf  of  a  defendant 
resisting  an  action  seeking  the  specific  performance  of  a 
written  agreement  to  show  that,  upon  the  grounds  of 
firaud,  mistake,  or  surprise,  the  written  agreement  does 
not  express  the  real  terms.(&) 

Such  evidence  is  admitted  not  to  explain  or  alter  the 
agreement,  but  consistently  with  its  t-erms  to  show  the 
circumstances  of  fraud,  mistake,  or  surprise.   '^  There  is," 


(a)  OUnan  v.  Oooke,  1  Sch. 
&  Lef.  89;  see  also  Bomn  v. 
Eughsi,  7  T.  B.  350  n. ;  and 
the  judgment  of  Eyre,  G.  R 
in  DotM  v.  SyniondSj  1  Cox, 
402 ;  see  also  Wallie  v.  Littel, 
11  0.  B.  (N.  S.)  369. 

(h)  Bich  V.  J<Kk$ony  4  Bro.  G. 
G.  514 ;  6  Yes.  334,  n. ;  Joynes 


V.  Statham,  3  Atk. 388 ;  TheMwr- 
qmB  T{njon$he%d  v.  StcMgrwrf^ 
6  Ves.  328 ;  Price  v.  Dy«f,  17 
Yes.  356 ;  CloweM  v.  Higgin»o% 
1Y.&B.524;  Earl  of  Daimler 
V.  London,  Chatham  ^  Bwv 
K  a,L.B.2H.L.43;  8%^- 
ing  V.  ThofiMS,  L.  B.  17  £q. 
303. 
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said  Sir  T.  Plamer^  '^  however,  considerable  difficulty  in  Chap.  X VI. 
the  application  of  evidence  under  this  head ;  calling  for 
great  caution  especially  upon  sales  by  auction,  lest  under 
this  idea  of  introducing  evidence  of  mistake  the  rule 
should  be  relaxed  by  letting  it  in  to  explain,  alter,  con- 
tradict, and  in  effect  get  rid  of  a  written  agreement*  In 
sales  by  auction  the  real  object  of  introducing  decla- 
rations by  the  auctioneers  or  other  persons  is,  to  explain, 
alter,  or  contradict  the  written  contract;  in  effect,  to 
substitute  another  contract ;  and,  independently  of  autho- 
rity, I  should  be  much  disposed  to  reject  such  declara- 
tions, as  open  to  all  the  mischief  against  which  the 
statute  was  directed,  and  also  violating  the  rule  of  law 
which  prevailed  previously,  whether  offered  by  a  plaintiff 
seeking  a  performance,  or  by  a  defendant  to  get  rid  of 
the  contract;  a  distinction  which  it  is  difficult  to  adopt, 
where  the  evidence  is  introduced  to  show  that  the  writing 
purporting  to  be  the  contract  is  not  the  contract,  that 
there  is  no  contract  between  them  if  that  which  is  proved 
by  parol  does  not  make  a  part  of  it/'  (a) 

In  Jaynes  v.  8tat?iam{b)  the  bill  was  brought  to  carry  Cases  wbere 
an  agreement  into  execution  for  a  lease  of  a  house,  and  admitted. 
on  the  £Ekce  of  the  agreement  the  plaintiff  was  to  pay  a 
rent  of  nine  pounds  a  year.  The  defendant  insisted  by 
his  answer  that  it  ought  to  have  been  inserted  in  the 
agreement  that  the  tenant  should  pay  the  rent  clear  of 
taxes,  but  the  plaintiff,  having  written  the  agreement 
himself,  had  omitted  to  make  it  clear  of  taxes ;  and  that 
the  defendant,  unless  this  had  been  the  agreement,  would 
not  have  sunk  the  rent  from  £14  to  £9;  and  offered  to 
read  evidence  to  show  that  this  was  part  of  the  agree- 

(a)  Olowe8  V.  HigginBan,  1  Y.  &  6.  827. 
(h)  8  Atk.  888. 
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Chap.  XVI;  ment.  For  the  defendant^  it  was  insisted  that  the  de« 
f endant  ought  not  to  be  admitted  to  parol  proof  to  add 
to  the  written  agreement,  which  is  expressly  guarded 
against  by  the  Statute  of  Frauds.  Lord  Hardwicke 
said:  "I  permitted  this  point  to  be  debated  at  large, 
because  it  is  decisive  in  the  cause,  for  I  am  yery  clear 
this  evidence  ought  to  be  read.  This  has  been  taken  up 
by  way  of  objection  to  the  plaintiff's  bill.  The  constant 
doctrine  of  this  Court  is,  that  it  is  in  their  discretion 
whether  in  such  a  bill  jthey  will  decree  a  specific  per* 
formance  or  leave  the  plaintiff*  to  his  remedy  at  law. 
Now  has  not  the  defendant  a  right  to  insist^  either  on 
account  of  an  omission,  mistake,  or  firaud,  that  the  plain- 
tiff shall  not  have  a  specific  performance  f  It  is  a  very 
common  defence  in  this  Court,  and  there  is  no  doubt  but 
it  ought  to  be  received,  and  quite  equal  whether  it  is 
insisted  on  as  a  mistake  or  a  firaud.''  (a) 

The  distinction  between  the  case  of  a  plaintiff  seeking 
to  add  to  or  vary  a  written  agreement  by  parol  evidence 
and  that  of  a  defendant  producing  parol  evidence  for  the 
same  purpose  is  well  illustrated  by  the  case  of  The  Mour- 
qnis  Taumahend  v.  8ta/nffroom,{b)  where  cross  bills  were 
filed ;  one  by  the  lessor,  seeking  specific  performance  of 
a  written  agreement  for  a  lease,  and  attempting  to  prove 
a  variation  in  the  quantity  of  land  to  be  let,  by  parol 
evidence;  the  other  by  the  lessee,  for  a  specific  perform- 
ance of  the  written  agreement.  Both  bills  were  dis- 
missed, that  by  the  lessor  on  the  ground  that  parol  evi- 
dence on  behalf  of  a  plaintiff  was  not  admissible  to  vary 
the  written  agreement;  that  by  the  lessee  on  the  ground 
that  the  evidence,  inadmissible  on  behalf  of  the  lessor  in 

(a)  And  tee  SamthoU&m  v.  Goidm,  1  Y.  &  B.  165l 
(6)  6  Yes.  82a 
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tbe  character  of  plaintiff,  was  admissible  on  his  behalf    Chap.  XVI. 
when  resisting  specific  performanoe.(a) 

Again,  in  Olwrk  y.  Qrantj{b)  Sir  W.  Grant,  M.B., 
said :  *^  It  has  been  mled  that  it  is  not  open  to  the  plain- 
tiff to  snpply  or  correct  a  term  of  a  written  agreement  by 
parol ;  bnt  it  has  never  been  detennined  that  a  defendant 
cannot  set  np  a  parol  engagement  in  opposition  to  a 
party  who,  having  entered  into  it,  seeks  to  have  a 
written  engagement  specifically  performed  independently 
of  it.  The  Statute  of  Frauds  has  not  altered  the  situa- 
tion of  a  defendant,  against  whom  a  specific  perform- 
ance is  prayed*  A  defendant  in  such  a  case  may  give 
the  same  evidence  now  which  he  might  have  given 
before." 

In  Wineh  v.  Winchester  {c)  an  estate  was  described  in 
the  particulars  as  ''  containing  by  estimation  forty-one 
acres,  be  the  same  more  or  less/'  After  the  sale  the 
land  was  measured  and  it  was  found  that  it  amounted 
only  to  between  thirty-five  and  thirty-six  acres.  Upon 
a  bill  for  specific  performance,  the  defendant,  submitting 
to  perform  the  agreement  with  an  abatement,  was  allowed 
to  produce  parol  evidence  to  prove  that  at  the  sale  the 
auctioneer  had  declared  that  the  property  contained 
forty-one  acres,  and  that  if  the  purchaser  did  not  like  to 
take  it  so  it  should  be  measured ;  and  if  it  proved  more 
the  excess  must  be  paid  for;  if  less,  that  an  abatement 
should  me  made. 

In  Mamer  v.  Back,{d)  premises  were  advertised  to  be 
sold  according  to  certain  printed  particulars  and  con- 
ditions of  sale.     Before  the  sale  took  place,  several  of 

(a)  See  also  Wood  ▼.  SearOi,         (e)  1  Y.  ft  B.  875. 
2  K.  ft  J.  33.  (d)  &  Batb,  443. 

(6)  14  Yes.  524. 
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Chap.  XVI.  the  printed  copies  were  altered  by  the  vendor's  solicitor, 
who  introduced,  in  writing,  a  reservation  of  a  right  of 
way  to  other  premises  belonging  to  the  vendor.  Several 
of  the  altered  copies  of  the  particulars  were  laid  on  the 
table  in  the  auction  room,  without  any  remark  with 
regard  to  the  alteration,  and  an  altered  copy  was  de- 
livered to  the  auctioneer,  who  read  the  same  aloud  before 
the  biddings  commenced;  but  the  party  who  became 
the  purchaser  did  not  hear  or  notice  the  alteration.  The 
contract  was  inadvertently  signed  by  the  auctioneer  and 
by  the  purchaser,  on  a  copy  of  the  particulars  of  sale  not 
containing  the  reservation.  After  the  purchase-money 
was  paid  and  possession  given,  the  purchaser  filed  his 
bill  for  a  specific  performance  of  the  contract  by  a  con- 
veyance from  the  vendor,  without  a  reservation  of  the 
right  of  way,  bat  the  bill  was  dismissed,  Wigram,Y.C. 
saying :  ''  If  the  vendors  had  been  plaintifEs  asking  a 
decree  for  specific  performance,  with  an  addition  to  Ae 
paper  signed  by  Manser  such  as  they  say  ought  to  have 
been  introduced,  it  is  clear  that  no  such  decree  oonld 
have  been  made.     The  evidence  to  prove  the  additional 

term  would  have  been  inadmissible The  principle, 

however,  is  general,  where  the  fraud,  mistake,  or  sur- 
prise cannot  be  established  without  evidence,  eqmty 
will  allow  a  defendant  to  a  bill  for  specific  performance 
to  support  a  defence  founded  upon  any  of  those  gronnda 
by  evidence  dehors  the  agreement.(a) 

The  grounds  upon  which  the  Court  acts  in  refusing  to 
allow  a  plaintifi*  to  produce  parol  evidence  to  contradict 
a  written  agreement  were  thus  stated  by  Sir  W.  Grant: 


Grounds  upon 
which  parol 
evidence  not 
admitted  on 
behalf  of 
plaintiff. 


(a)  And  see  Price  y.  Ley,  4,     523  ;  Bo$e  v.  WaUon,  10  E  L 
Giff.  235,  affd.  32  L.  J.  Oh.  530 ;     G.  67a 
Myer»  v.  WaUon,  1  Sim.  (N.R.) 


"  By  fche  rale  of  law,  independent  of  the  statute,  parol  evi- 
dence cannot  be  received  to  contradict  a  written  agree- 
ment. To  admit  it  for  the  pm^ose  of  proving  that  the 
mitten  instrument  does  not  contain  the  real  agreement 
wonld  be  the  same  as  receiving  it  for  every  purpose,  It 
was  for  the  purpose  of  Bhutting  oat  that  inqoiry  that 
the  rule  of  law  was  adopted.  Though  the  written 
infitmment  does  not  contain  the  terms  it  most  in 
contemplation  of  law  be  taken  to  contain  the  agree- 
ment, as  famishing  better  evid«ice  than  any  parol  can 
Bnpply."(o) 

Lord  Hardwicke  appears  to  have  thought  that  by 
possibility  a  case  might  be  made  in  which  even  a  plaintiff 
might  be  permitted  to  show  an  omission  in  a  written 
agreement  either  by  mistake  or  frand.(fr)  In  Joyrtet 
V.  8tatham(c)  his  lordship  is  reported  to  hare  said, 
"  Suppose  the  defendant  had  been  the  plaintiff,  and  had 
brought  the  bill  for  a  specific  performance  of  Qie  agree- 
ment, I  do  not  see  bnt  that  he  might  have  been  allowed 
the  benefit  of  disclosing  this  to  the  Court." 

ThiB  case  was  cited  in  OUnan  t.  Oooke,{d)  for  the 
purpose  of  showing  that  Lord  Hardwicke  thought  that 
the  remight  be  an  addition  to  the  agreement  by  parol. 
Lord  Redesdale,  however,  said:  "I  have  found  a  re- 
ference  to  a  note  of  l^e  same  case  by  Mr.  Brown,  who 

(a)  TTooUam  v.  Seam,  6  Yes.  ▼.  SaiehiHi,  ib.  S88 ;  Bintttd  v. 

'    211,  218 ;  and  eee  PortoTMAa  V.  Coleman,  Saab.  65;    Bogg  v. 

Powht,  2  Atk.  383;  Tmnoy  v.  Bnaah,  1  Taont.  347;  Martmr. 

SVwMy,    3    Atk.    8 ;    LaJce  v.  Pyaroft,  2  D.  M.  O.  795. 

Phiaip4, 1  Oh.  Bep.  110 ;   Lord  (t)  WaVm  v.  WaOer,  2  AUc 

InAam  v.  C7UU,  1  Bro.  G.  0.  98. 

92 ;  Lord  Portmore  v.  Jfomt,  2  (e)  3  Atk.  389. 

Bra  G.  C.  219;    Sara  v.  8her-  (d)  1  Sch.  &  Lef.  38. 
mod,  3  Bro.  0.  C.  1S8;  Jordan 
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Cbap.  XVI.    was  King's  cormsel  in  Lord  Hardwicke's  Hme,  and  in 

great  business^  and  the  manner  in  which  he  has  pnt  tins 

case  is  thus : '  But  query  if^  on  a  bill  for  performance  of 

an  agreement^  and  an  attempt  to  add  to  the  agreement 

by  parol^  whether  plainti£F  can  do   it  in  that  case?' 

Therefore^  Mr.  Brown  certainly  did  not  understand  Lord 

Hardwicke  as  saying  that  it  could  be  done,  and  looking 

attentively  at  the  words  used  by  Atkyns,  I  do  not  think 

they  import  any  thing  positive.'' (a) 

Whether  parol       In  Pember  V.  Mathers  {b)  parol  evidence  was  admitted 

n^ibi^on*      on  behalf  of  the  plainti£f,  the  written  agreement  having 

phantiff  when    ^^^^  entered  into  upon  the  fiiith  of  a*  parol  undertaking 

objection  taken  y^y  ^^0  defendant  J  and  Lord  Thurlow  laid  it  down  that 

before  agree-         ^  ' 

ment  signed,     where  the  objection  is  taken  before  the  agreement  is 

executed,  and  the  other  side  promises  to  rectify  it^  it 
is  to  be  considered  as  a  fraud  if  suck  promise  is  not 
kept.((5) 

Parol  yariation       Where  there    have  been  acts  of  part  performaace 

of  written  con-   .  ,  , 

tract  ma^  be  in  puTsuancc  of  a  parol  contract  varying  a  written  con- 
part  perform-  tracts  and  the  defendant  has  acquiesced^  specific  per* 
*^^'  formance  of  the  contract  as  varied  by  parol  nay  be 

enforced. 

In  the  Anonymous  e<i8e,{d)  W  leased  a  botise  to  N 
for  eleven  years,  and  was  to  allow  £20  to  be  laid  out 
in  repairs.  The  agreement  was  reduced  into  writingi 
signed  and  sealed  by  both  parties.  N  repaired  the  honaei 
and  finding  it  to  take  a  much  greater  sum  than  £20  told 
W  of  it,  that  he  would  nevertheless  go  on,  and  lay  oat 
more  money  if  he  would  enlarge  the  term  to  twent7-K)ne 

(a)    And    see    Ma/rguie    of         (c)  See  however  Clairie  t. 

Towfuhefid    v.    Stangroomt    6  QreufUy  14  Ves.  625. 
VeB.338.  (d)  5  Vin.  Abr.  pi.  3a 

(I)  1  Bra  0.  C.  54 
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yearSj  or  add  fourteen^  or  as  many  as  N  shoiild  think  fit  Chap.  xvi. 
W  replied  that  they  would  not  fail  ont  about  that^  and 
afterwards  declared  that  he  would  enlarge  the  term, 
without  mentioning  any  term  in  certain.  The  question 
was  whether  this  new  agreement,  made  by  parol,  which 
varied  firom  the  written  agreement,  should  be  carried 
into  execution  notwithstanding  the  Statute  of  Frauds  t 
The  Master  of  the  Bolls  said,  that  before  the  statute 
written  agreements  could  not  be  controlled  by  a  parol 
agreement  contrary  to  it  or  altering  it,  but  this  is  a  new 
agreement,  and  the  laying  out  the  money  is  a  perform- 
ance on  one  part,  and  ought  to  be  carried  into  execution, 
and  built  his  decree  upon  these  cases :  first,  where  a  parol 
agreement  was  for  a  building  lease,  and  before  it  was  re- 
duced into  writing  the  lessee  began  to  build,  and  after 
differing  on  the  terms  of  the  lease  the  lessee  brought  a 
bill,  and  the  lessor  insisted  on  the  Statute  of  Frauds,  the 
Lord  Keeper  dismissed  the  bill,  but  the  plaintiff  was  re- 
Heved  in  Dom.  Proc. ;  and  the  second  was  a  case  in  Lord 
Jeffines^  time,  (a) 

Unless  there  have  been  acts  of  part  performance,  parol  Parol  eridenee 
evidence  will  not  be  admitted  on  behalf  of  a  plaintiff  to  Sn'b^hi^^^^ 
vary  a  written  agreement,  although  the  plaintiff  alleges  ^^^l^ 
that  the  variation  was  fraudulent.     Thus  parol  evidence  *°^- 
to  prove  that  a  particular  estate  was  left  out  of  a  lease 
under  a  parol  agreement  by  the  joint  direction  of  both 
parties  was  refused.(6)     So  parol  evidence  is  not  admis- 
sible to  proTO  declarations  by  an  auctioneer  at  a  sale  made 
for  the  purpose  of  explaining  the  particulars  or  conditions 

(a)  M.  8.  Bep.  Mich.  4  Gea  hend  v.  Stangroomj  6  Yes.  628. 

Cana ;  and  see  Legal  v.  MiUeff  (h)  Lcwjion  v.  Ltmde,  1  Dick. 

2  Yes.  S.  299 ;  PUeairn  v.  Og-  346  ;    FeU  v.   Chamberlain,  2 

loum,  ib.  375 ;  Marqvie  of  Totem-  Dick.  484. 
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by  parol  by 
defendant. 


Chap.  XVI.  of  Bale.  In  Jenkinson  v.  Pq3y8,{a)  upon  the  sale  of  an 
estate  hj  auctioD  the  particular  was  equivocal  as  to  tilie 
woods^  but  it  was  clear  that  the  purchaser  was  to  pay  for 
timber  and  timber-like  trees^  and  there  was  a  laige 
underwood  upon  the  estate.  At  the  sale  the  auctioneer 
declared  that  he  was  only  to  sell  the  land,  and  eyerything 
growing  upon  the  land  must  be  paid  for.  The  defendant, 
the  purchaser,  insisted  that  he  was  only  to  pay  for  timber 
and  timber-like  trees,  not  for  plantation  and  underwood. 
The  declaration  at  the  sale  was  distinctly  proved,  but  it 
was  determined  that  the  parol  evidence  was  not  ad- 
missible, (h) 

enn  omitted  A  defendant  who  has  previously  had  negotiations  with 
^^b^^^ved  other  persons  in  which  the  terms  on  which  he  would  sell 
have  been  discussed  may  prove  by  parol  that  a  term 
mentioned  in  the  previous  negotiations  was  omitted  by 
mistake  from  the  agreement  of  which  specific  performance 
is  sought,  (c)  or  that  he  has  by  mistake  agreed  to  seU  at  a 
less  price  than  the  property  is  worth,  {d) 

Where  the  plaintiff  agreed  to  take  a  lease  of  a  public- 
house  from  the  defendant  a  brewer,  but  the  written  con- 
tract said  nothing  as  to  the  restrictive  covenant  of  a 
brewer's  lease,  and  the  plaintiff  instituted  a  suit  to  obtain 
an  unrestricted  lease,  the  bill  was  dismissed  upon  the  re- 
stricted parol  agreement  being  proved,  (e) 

Although  specific  performance  of  an  agreement  may 
not  be  enforced  against  a  defendant  who  reasonably  mis- 
apprehends its  terms,  a  mere  case  of  inadvertent  omission 

(a)  Cited  6  Yes.  330;  1  Y.  &  (c)  Wood  t.  Scarih,  2  K  & 

B.  528 ;  15  Yes.  62L  J.  3a 

(h)    See  also  Higginton  y.  (d)  WeUier  ▼.  CeoOj  30  Beat. 

Clowe9, 15  Yes.  516,  affd.  1  Y.  62. 

&  B.  424 ;  Ewnphriea  y.  Home,         (e)  Barnard  y.  Oave^  26  BeaT. 

3  Hare,  277.  253. 


Inadrertent 
omission. 


to  propose  an  intended  term  is  different;  and  therefore  Chap.  XVI. 
vhere  an  occupant  of  land  nnder  an  expiring  tenancy  had 
always  paid  the  tithe  rent  charge,  and  afterwards  entered 
into  a  written  agreement  with  the  landlord  for  a  lease  at 
the  old  rent,  bnt  without  any  stipulation  being  introduced 
as  to  the  tithe  rent  charge,  it  was  held  that  the  landlord 
conld  not  insist  on  such  a  stipulation  being  inserted  as  a 
condition  of  specific  performance,  being  enforced  against 
him.  "  In  all  the  cases,"  said  Lord  Chelmsford,  L,  C, 
"which  hare  been  cited  on  this  point,  there  was  clear 
evidence  of  mistake.  Here  there  is  no  eridence  that  the 
parties  intended  anything,  except  to  leave  the  payment 
of  the  rent  charge  to  be  made  according  to  the  Act  of 
Parliament."  (a) 

Where  an  ^reement  has  been  reduced  into  writing  MiiukeniaM 
and  signed  by  the  parties,  the  proof  must  be  very  clear  prored. 
which  will  indnce   the   Court  to  refuse  to  enforce  the 
written  agreement  npon  the  ground  that  a  term  of  the 
real  agreement  has  been  omitted  by  mistake,  (p) 

If  when  the  terms  of  a  parol  agreement  are  reduced  Term  omitted 
into  writing  it  is  agreed  that  a  certain  term  shall  be  in- 
serted, and  the  agreement  is  execnted  without  such  term 
being  inserted,  and  no  fraud  is  alleged,  the  omission 
cannot  be  set  up  aa  a  defence  to  an  action  for  specific 
performance,  (e) 

If  a  person  is  induced  to  sign  an  agreement  open  re-  Pu-ai  eridcnce 
presentation  that  certain  alterations  shall  be  made  in  the  prove  propiwd 
terms,  and  the  person  making  the  promise  refuses  after-     *'™''*"* 

(a)  Parker  v.  TattetU,  2  De      v.  London,  Chaihamt,  ^  Dover 
G.  &  J.  569, 575.  M.C.,  L.  B.  2  H.  L.  *3. 

(6)  Olay  T.  Bufford,  H  Jar.  (e)  Sitelhume  v.  Inehiyain,  I 

603,  805,  per  Wigram,  V.  C. ;  Bro.  C.  C.  350;  Jodtfon  t.  Oator, 
and  see  AlvanUy  T.  Kmnaird,  1  5  Yea.  688;  Sich  v.  Jackto*,  i 
Uaa  A  G.  I ;  Earl  ofDamUy      Bro.  G.  C.  518. 
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Chap.  XVI.  wards  to  fulfil  it^  parol  evidence  is  admissible  to  show 
what  the  promised  alterations  were^  and  specific  perform- 
ance will  be  refused,  (a) 
Tenn  omitted.  Specific  performance^  where  there  has  been  no  frand 
mgtoperfonn.  Or  mistake^  may  be  decreed  where  a  term  has  been 
omitted  from  the  written  agreement,  upon  the  plaintiff 
submitting  to  perform  the  omitted  term*  Thus^  where 
the  defendants  agreed  in  writing  to  grant  the  plaintiff  a 
lease  at  a  specified  rent  and  for  a  specified  term,  subject 
to  the  same  covenants,  clauses,  and  ag^reements  as  were 
contained  in  an  expiring  lease,  under  which  he  then  held 
the  property,  and  the  plaintiff  filed  a  claim  for  specific 
performance,  stating  the  agreement,  and  that  it  was  tar- 
ther  agreed  that  he  should  pay  a  premium  of  £200,  which 
he  offered  to  do,  it  was  held  that  this  additional  term  did 
not  render  the  Statute  of  Frauds  a  valid  defence  to  the 
claim.  ''  Our  opinion  is,''  said  Knight  Bruce,  L.  J.,  '*  that 
where  persons  sig^  a  written  agreement  upon  a  subject 
obnoxious  or  not  obnoxious  to  the  statute  that  has  been  so 
particularly  referred  to,  and  there  has  been  no  circumveD- 
tion,  no  fraud,  nor  (in  the  sense  in  which  the  term  *  mis- 
take' must  be  considered,  as  used  for  this  purpose^)  mis- 
take, the  written  agreement  binds  at  law  and  in  eqoitji 
according  to  its  terms,  although  verbally  a  provision  wss 
agreed  to,  which  has  not  been  inserted  in  the  docmnent; 
subject  to  this,  that  either  of  the  parties  sued  in  eqnitf 
upon  it  may  perhaps  be  entitled  in  general  to  ask  the 
Court  to  be  neutral,  unless  the  plaintiff  will  consent  to  the 
performance  of  the  omitted  term."  (6) 

Where  the  written  agreement  only  provided  that  the 

(a)  MiekkthwaU  v.  NigJUin^     8iate$,  2  Jar.  (N.  8.)  845. 
gale,  12  Jar.  638;    Olarke  v.  (h)  Martin y.  Pycroft,2l>.^' 

Grant,  14  Yes.  519;   Vomllon  v.     Q.  785,  795 ;  and  tee  Imlk  t. 
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purchaser  should  bear  the  expense  of  the  conveyance.    Chap.  xvi. 

parol  evidence  was  admitted  to  show,  that  by  the  mistake 

of  the  solicitor  a  provision  that  the  pnrchaser  should  also 

bear  the  expense  of  making  out  the  title  was  omitted, 

and  it  was  held  that  the  plaintiff  must  submit  to  have  the 

agreement  performed  in  the  way  contended  for  by  the 

defendant,  or  have  his  bill  dismi8sed.(a)      So,  where  in  a 

suit  for  specific  performance  of  a  written  agreement,  a 

parol  variation  not  set  up  by  the  answer  came  out  on 

the  cross-examination  of  the  defendant's  agent,  who  was 

one  of  the  plaintiff's  witnesses,  it  was  considered  that 

there  was  a  proper  subject  for  inquiry  before  the  Court 

finally  disposed  of  the  case ;  but  the  plaintiff  consenting 

to  adopt  it  as  part  of  the  contract,  specific  performance 

with  the  parol  variation  was  decreed,  (b) 

Specific  performance  with  a  parol  variation  cannot  be  Sub0e<|tteiit 
obtained  by  a  plaintiff,  (c)     But  where  a  written  agree-  plaintiff  ofibr- 
ment  has  been  subsequently  varied  by  parol,  or  by  an  in-  "^^l^^"^* 
formal  document,  and  the  plaintiff  offers  the  defendant 
the  benefit  of  the  variations,  the  Court  wiU  decree  a 
specific  performance  of  the  agreement  with  the  variations 
if  the  defendant  elects  to  take  advantage  of  them,  and  if 
he  does  not  so  elect  it  will  decree  a  specific  performance 
of  the  original  agreement,  (d) 


Tomp9on,  9  Hare,  268 ;  Barncurd 
V.  Ccwe^  26  Beay.  253 ;  VouUlon 
V.  StcUes,  2  Jur.  (N.  S.)  847. 

(a)  BamshoUom  v.  Qotden,  1 
V.  &  B.  165;  and  see  Lord 
O&rdan  v.  Ma/rqui$  of  Hertford^ 
2  Madd.  121. 

(h)  London  ^  BirmingTiam 
BaiUoay  Oo,  v.  Winter,  1  Or.  h 
Ph.  57;  and  see  Flood  v.  JFWay, 


2Balia?B.  9;  Oarrwdv.Qtin' 
Ung,  2  Swanst.  244. 

(c)  Eohton  v.  OoUim,  7  Ves. 
180;  Nune  v.  Lord  Seymow, 
13  Beav.  254. 

(d)  Eohimon  v.  PagSf  3  Bass, 
114  ;  and  Bee  Price  v.  Dyer,  17 
Ves.  356 ;  Van  v.  Oorfe,  3  My. 
&  K  277. 
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Chap.  XVI.         But  after  an  agreement  has  been  correcUjr  reduced  into 
When  parol      Writing,  parol  evidence  is  not  admissible  to  add  a  term 
admrmible  to     Omitted  from  the  written  agreement,  (a) 
mdd  term.  j^  Oroome  V.  Ledicurd,  {b)  by  a  written  agreement  be- 

tween the  plaintiff  and  the  defendant,  the  plaintiff  agreed 
to  sell  and  the  defendant  agreed  to  purchase,  upon  the 
terms  stated,  a  certain  property  called  the  Leigh  Estate, 
and  by  the  same  agreement  the  defendant  agreed  to  seU 
and  the  plaintiff  agreed  to  purchase  another  estate,  called 
the  Haresfield  Estate,  and  it  was  not  expressed  that  the 
two  contracts  were  to  be  dependent  on  each  other.  The 
defendant  was  eventually  unable  to  make  a  good  title  to 
the  Haresfield  Estate ;  it  was  held  that  the  plaintiff  was 
entitled  to  a  specific  performance  of  the  contract  as  to 
the  Leigh  Estate.  ''  The  intention  of  the  parties,''  said 
Sir  J.  Leach,  M.  B.,  '^  must  be  collected  from  the  ex- 
pressions in  the  written  instrument,  and  no  evidence 
aliimde  can  be  received  to  give  a  construction  to  the 
agreement  contrary  to  the  plain  import  of  those  expres- 
sions.'' On  appeal  the  decree  was  affirmed.  Lord 
Brougham  saying :  '^  It  had  been  argued  that,  although 
evidence  of  matter  dehors  was  not  admissible  for  the  pur- 
pose of  raising  an  equity,  and  that,  therefore,  it  was  com- 
petent to  the  defendant  in  a  suit  for  specific  performance 
to  avail  himself  of  such  evidence,  though  it  was  not 
competent  to  the  plaintiff  to  do  so.  The  distinction  was 
sound  within  certain  limits,  and  within  those  limits  the 
rule  might  be  safely  adopted.  Parol  evidence  of  matter 
collateral  to  the  agreement  might  be  received,  but  no 
evidence  of  matter  dehors  was  admissible  to  alter  the 

(a)  Omerod  v.  Eardman,  5      Thomas,  L.  R  17  Eq.  303. 
Yes.  722  ;  Jenkins  v.  HUes,  6         (h)  2  My.  A  E.  251 ;  see  also 
Yes.   654,    655 ;    SnelUng   v.     Lhyd  v.  Lloyd,  2  M.  &  C.  192. 


terms  Euid  Babstance  of  the  contniot."  His  lordship  then 
oommeated  on  Clarke  y,  Orant,  (a)  and  continaedj  "  In 
the  present  case,  the  pnrpoae  for  which  the  parol  evidence 
was  tendered  on  the  part  of  the  defendant  was,  not  to 
enforce  a  collateral  itipnlation,  bnt  to  show  that  the 
transaction  was  condncted  on  the  basis  of  an  exchange, 
a  circtunstanoe  which,  if  true,  was  totally  at  variuice  with 
the  language  and  plain  import  of  the  instnunent.  No- 
thing conld  be  more  daogerons  than  to  admit  each  evi- 
dence ;  for  if  the  agreement  between  the  parties  was  in 
&ct  conducted  upon  the  basis  of  an  exchange,  why  was 
the  instrument  so  drawn  as  to  suppress  the  reel  nature  of 
the  transaction  f  "  Upon  this  case  Lord  St.  Leonards 
remarks:  "The  decision  was  probably  well  founded. 
The  evidence,  it  is  submitted,  was  inadmissible,  not  be- 
cause it  was  not  to  enforce  a  coUateial  stipulation,  but 
because  it  did  not  prove  that  by  &and,  mistake,  or  sui^ 
prise,  tiie  agreement  did  not  state  the  alleged  real  con- 
tract, viz.,  for  an  exchange  between  the  parties.  The 
defendant  was  an  attorney,  and  firaud  was  not  alleged, 
nor,  indeed,  was  mistake  or  snrprise  ;  for  he  had  himself 
prepared  the  ^reement,  and  ho  preferred  making  it  a 
mutual  contract  for  sale  and  purchase,  instead  of  an  ex- 
change, and  of  course  he  could  not  be  permitted  to  alter 
its  character  by  parol  evidence  of  the  mode  in  which  the 
negotiation  was  conducted,  uid  of  the  views  of  the  par- 
ties, in  order  to  avoid  the  consequences  which  attached 
to  the  nature  of  the  contract  which  the  parties,  with  their 
eyes  open,  having  regard  to  other  objects,  had  thought  it 
proper  to  adopt."(fc) 

So  in  Lord  Imham  v.  CAtW,(c)  parol  evidence  to  prove 

(a)  14  Tes.  519.  (e)  1  Bn>.  C.  0.  92 ;  2  Diok. 

(t)  SagA  V.  &  P.  13th  BcL  134.      554. 
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that  it  WBB  part  of  an  agreement  that  a  grant  of  an 
amiaitf  ahonld  be  redeemable,  a  proyiao  for  redemptbn 
not  haying  been  inserted  with  the  knowledge  of  both 
partiee,  waa  refbaed,  it  not  being  charged  that  the  omis- 
aion  waa  frandnlent>(a) 

Where  the  tenna  of  the  written  agreement  haye  been 
ambignona,  ao  that,  adopting  one  conatmction,  they  nifty 
reaaonably  be  anppoaed  to  haye  an  effect  which  the  de- 
fendant did  not  contemplate,  the  Court  haa  npon  that 
ground  only  refiiaed  to  enforce  the  agreement.(&)  Thoa 
the  Conrt  will  not  decree  apecific  performance  of  an  in- 
complete gift,(c)  nor  where  by  adopting  the  conatmction 
of  an  ambignona  contracti  the  effect  of  tiie  decree  would 
be  to  compel  the  yendor  to  conyey  property  not  intended 
or  beUeyed  by  him  to  be  included  in  the  contract,(cI)  or  to 
compel  the  defendant  to  accept  lesa  than  he  actually  oon- 
tnicted  for.{e)  So  apecific  perfbrmancea  will  not  be 
decreed  where  the  description  on  the  plan  of  property  ia 
misleading,  and  there  is  nothing  to  put  the  porchaaer 
on  inquiry.(/)  But  specific  performance  will  only  be 
refused  when  the  description  of  the  property  is  am- 
biguous, and  the  pnrchaaer  swears  he  haa  made  a 
miatake,  if  no  gpronnd  for  miatake  appears  on  the  psrfci- 


(a)  And  urn  Mmtftm  TBwm 
hend  y.  Siangroom,  6  Yes.  392. 

(b)  HanMr  y.  Badcj  6  Hare, 
447 ;  Odherley  y.  WUUaim^  1 
Yee.  J.210;  JefMmon  yr,  Pepyt^ 
15  Yea.  521;  lY.A  B.528;6 
Yea.  390;  CUmei  y.  Higgimon^ 
1  Y.  A  E  524;  Neap  y.  AhboU, 
G.  P.  Ooop.  333.  See  the  caaea 
there  ooUeoted. 

(e)  OcUlaghan  v.  CaUaghan, 
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(i)  Baxendale  y.  fiMa,  19 
Beay.  601 ;  Alvatdeg  y.  £m- 
nairdf  2  Mac.  A  G.  L 

(e)  Mcxey  y.  Bigvood^  8  Jon 
(N.  a)  803,  ana.  10  Jar.  (N. 
8.)  597. 

{/)  WetUm  y.  Bird,  2  W.  R 
145 ;  SwiMamd  y.  Deardey,  29 
Beay.  430;  Dmmg  y.  StmeoA, 
Li  B.  6  Cli.  L 
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culars^  it  is  not  sufficient  for  the  purchaser  to  swear  that  Chap.  xvi. 
he  made  a  mistake,  (a)  So  also  it  is  not  a  ground  for 
refusing  specific  performance  that  no  solicitor  acted  for 
the  vendor,  and  that  the  contract  was  executed  under 
circumstances  which  might  easily  have  led  to  frauds  if  no 
fraud  is  proved  against  the  plaintiff,  {b) 

If  at  the  time  a  written  contract  has  been  entered  into^ 
a  verbal  contract  has  also  been  entered  into  which  has 
been  admitted  by  the  defendant  to  be  a  separate  con- 
tract, a  defendant  cannot  resist  a  suit  for  specific  perform- 
ance of  the  written  agreement  on  the  ground  that  the 
verbal  contract  has  not  been  executed  by  the  plaintiff,  (c) 
Where  the  owner  of  a  plot  of  ground  agreed  to  grant 
a  lease  to  A  as  soon  as  the  latter  had  erected  a  villa 
thereon,  but  it  was  stipulated  that  if  A  should  not  perform 
the  agreement  on  his  part,  the  agreement  for  a  lease  was 
to  be  void,  and  that  the  owner  might  re-enter,  and  A  was 
to  insure  in  a  particular  office,  and  to  have  the  option  of 
purchasing  the  fee  in  two  years,  and  A  erected  the  villa, 
but  insured  in  the  wrong  office ;  it  was  held  that  the  con- 
tract for  a  lease  was  independent  of  the  option  to  pur- 
chase, and  that  notwithstanding  the  forfeiture  of  the  first, 
the  latter  still  subsisted,  and  a  specific  performance  of 
the  contract  for  sale  was  deoreed.{d) 

Where  a  purchaser  contracts  under  a  natural  mistake, 
which  is  not  attributable  to  any  negligence  on  his  part, 
it  is  the  duty  of  the  vendor  to  relieve  him  from  that  mis- 
take, (e) 

(a)  SwcMcmd  v.  Dearsley^  29  (d)  Oreen  v.  Low,  22  Beav. 

Beav.  430.  625. 

(h)  Lightfoct  v.  Herons  3  Y,  (e)  Moxey  v.  Bigwood,  8  Jur. 

t  0.  586.  (N.  S.)  803 ;  affd.  10  Jur.  (N. 

(c)  ThipTpi  V.  OUld,  3  Drew.  S.)  597. 
709. 

L  L 
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Cff  AP.  XVI.  Where  a  mortgagee  with  power  of  sale  obtained  a  fore- 
closnre  decree,  and  then  entered  into  an  agreement  to 
sell  the  estate,  with  a  clause  providing  that  as  tiie  vendor 
was  mortgagee  with  power  of  sale,  she  would  only  enter 
into  the  usual  covenant  that  she  had  not  incumbered, 
the  purchaser  objected  to  the  validity  of  the  foreclosure 
decree,  and  insisted  upon  having  the  conveyance  under 
the  power  of  sale,  and  on  the  vendor  declining  to  convey 
in  that  form,  instituted  a  suit  for  specific  performance, 
in  which  the  vendor  adduced  evidence  showing  that  the 
above-mentioned  clause  was  inserted  by  inadvertence 
and  that  she  never  intended  to  incur  the  riak  of  opening 
the  foreclosure  by  conveying  under  the  power,  it  was 
held,  that  the  misapprehension  was  a  sufficient  defence  to 
the  enforcement  of  a  conveyance  under  the  power,  the 
Court  being  satisfied  that  the  agreement  would  not  have 
been  entered  into,  if  its  true  efiect  had  been  known.(a) 

Mistake  in  It  is  a  maxim  of  equity  that  parties  making  a  mistake 

in  matters  of  fiict  shall  not  be  held  bound  by  acts  com- 
mitted by  them  under  such  mistake.  When,  however, 
they  make  a  mistake  in  law  they  cannot  afterwards  be 
heard  to  say  that  the  contract  shall  on  that  accoont 
be  set  aside.(&)  In  the  maxim  "  ignorcmtia  juris  haui 
excusat;''  the  word  *'  jus''  is  used  in  the  sense  of  de- 
noting general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  "jus"  is  used  in  the  sense  of  de- 
noting a  private  right,  that  maxim  has  no  appUcation.(c) 
The  Court  has  refused  an  iigunction  to  restrain  plaintifiii 
in  an  aotion-at-law  from  taking  money   out  of  coarti 

(a)  tVaUon  v.  Manion,  4  D.  1  Y.  &  C.  Exch.  232,  238. 

M.  G.  230.  (c)  Cooper  v.  PhtbU,  L.  R  2 

(l»)  Mildmay  v.  Eungefford,  2  H.  L.  149,  170,  per  Lord  Wert- 

Vern.  243  ;  Marshall  v.  Colleft  bury. 
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which  the  defendants-at-law  had  paid  into  court  in  the    Chap.  xvr. 

action^  in  ignorance  that  upon  such  payment  the  plaintifib 

at  law  were  entitled  to  stay  their  action^  and  take  the 

sum  so  paid,  {a)  So  where  a  lessor's  agent  had  contracted 

to  grant  a  lease  for  seven  or  fourteen  years^  which  the 

lessor  understood  to  mean  a  lease  determinable  at  the 

lessor's  option^  and  alleged  that  the  agent  had  acted 

without  authority,  it  was  held  that  the  lessee  was  entitled 

to  have  the  agreement   specifically  performed,  and  to 

have  a  lease  for  fourteen  years,  determinable  at  his  own 

option  at  the  end  of  seven  years,  {b) 

But  where  the  heir-at-law  of  a  shareholder  in  a  com- 
pany, the  shares  in  which  were  personal  estate,  being 
ignorant  of  that  circumstance,  and  supposing  himself  to 
be  liable  in  respect  of  the  ancestor's  shares,  executed  a 
deed  of  indemnity  to  the  trustees  of  the  company,  it  was 
held  that  he  was  entitled  in  equity  to  have  his  execution 
of  the  deed  cancelled,  as  having  been  obtained  under  a 
mistake  of  fact  and  law.(c) 

(a)   QrecU  Wetiern  BaUtoay      14  Eq.  85. 
Co.  V.  Or%pp$,  5  Hare,  91.  (e)  Broughion  v.  HuU,  3  De 

(&)   PoweU  v.  Smith,  L.  R      G.  &  J.  501 


ABANDONMENT  OF  CONTRACT, 

parol  evidence  when  admisBible  to  prove,  2G9 

AIXEPTANGE  OF  CONTRACT.     See  "  MEHoBinucn." 

ACCEPTANCE  OF  GOODS,  191 
maj  b«  prior  to  receipt,  191-193 
after  action  brought,  193 
test  of,  193-195 
ipecial  interest  or  lien,  195 
of  sample  is  sufficient 

if  it  forms  part  of  bulk,  19S 

not  if  nterd;  specimen,  197 
constructive  acceptance 

bj  delivery  of  indicia  of  property,  19)J 

is  question  for  jury,  198 

of  bill  oflading,  198 
acta  of  ownership  by  vendee 

evidence  of  acceptance,  198-203 

marking  goods,  203 
acceptance  of  one  of  Beveral  articles  acceptance  of  all  if  contract 
entire,  204-206 

teeut  if  contract  not  entire,  or  if  goods  sent  in  excess  of 
order,  206 

sale  by  auction  distinct  contract  for  each  lot,  206 

goods  not  made,  207 
goods  sold  by  principal  as  agent,  207 
mixed  contract,  207 

vendee   must  have  an  opportunity  of  judging  whether  goodi 
correspond  with  sample,  208 

user  or  experiments  to  ascertain  quality,  209 

goods  need  not  be  returned,  210 

delay  in  refusing  may  amount  t«  acceptance,  21 1-214 
purchaser  cannot  after  acceptance  withdraw  unless  fraud,  214 
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ACCEPTAXCE  OF  GOOiy&-^otUmMed. 

Teiidor*8  consent  to  acceptance  necessary,  214 

contract  disaffirmed  bj  vendor,  215 
carrier  of  goods  has  no  authority  to  accept,  215 
defeasible  contract  taken  ont  of  statute  bj  acceptance,  216 
disputed  terms  though  acceptance,  217 
distinction  between  ^  acceptance  "  and  *'  receipt  ** 

may  be  acceptance  without  receipt,  217 

ACCEPTANCE  OF  NEW  LEASE, 
surrender  by,  45 

new  lease  need  not  be  in  writing,  46 
recital  in  of  surrender  not  sufficient,  46 

nor  agreement  for,  47 

nor  new  lease  to  begin  presently,  47 
what  is  sufficient  new  lease,  48,  49 
of  part  effect  o^  50 

voidable  on  condition  may  be  surrender,  50 

but  not  void  lease,  51 

nor  acceptance  of  lease  made  void  contraiy  to  intentioo  of 
parties,  51,  52 

rule  same  whether  surrender  express  or  implied,  52 

granted  to  third  party  when  surrender,  52-56 

commencement  of  new  tenancy  question  of  fact,  56 

consent  of  all  parties  necessary,  56 
by  one  of  several  executors,  57 
query  whether  doctrine  of  surrender  by,  applies  to  freehold 
interests,  57 

doctrine  has  been  doubted,  58-61 

ACCEPTANCE  OF  OFFER  TO  GUARANTEE.    See  «  OrrKKT 

ACKNOWLEDGMENT, 

of  signature  before  witnesses,  311 
under  Statute  of  Frauds,  311 

may  be  before  each  witness  separately,  311 
witnesses  need  not  see  signature,  312 
or  know  nature  of  instrument,  312 
under  Wills  Act 

signature  must  be  made  oi:  acknowledged  in  presence  of 

both  witnesses  at  same  time,  313 
express  acknowledgment  not  necessary  if  signature  visible, 

313-315 
signature  not  visible,  315 

when   acknowledgment  may  be  presumed  from  circum- 
stances of  case,  315,  316 
whether  nature  of  document  need  be  known  to  witnesses, 
317 
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ACKNOWLEDGMENT— wM»<mt«4f<i 
under  Wills  Act — contimied, 

acknowledge!] t  hj  gestures,  317 

will  must  be  signed  before  attestation,  acknowledgment 

after  insufficient,  817 
witness  cannot  acknowledge  signature,  819 

ACQUIESCENCE. 

when  defence  of  statute  barred  by,  462 
in  expenditure  of  monej,  effect  of,  468 

ACT  AND  OPERATION  OP  LAW, 
surrender  by  definition  of,  40 
cases  to  which  words  applied,  41 
disclaimer  of  title  not,  41 
nor  agreement  to  pay  additional  rent,  41 
nor  by  landlord  to  lay  out  money,  41 
nor  by  tenant  to  purchase,  41 

5eeai«o''SuBBBin>SB,"  '* Accept amcb  or  newLsase." 

ACTIONS, 

in  respect  of  yerbal  contracts  made  abroad,  65 
promise  to  pay  if  action  against  another  stayed,  109 
in   respect  of  Toid   agreement  concerning  interest  in  land, 
156-158 

See  **  SfBCIFIC  PsBFOBBCANCB,**  ''  FaBT  FBBrOBMABCB." 

implied  contracts,  liability  oui  158 

ACTS  OF  PART  PERFORMANCE, 

must  be  unequivocal  not  introductory  or  ancillaiy,  463 
must  be  referable  to  an  agreement,  471-474 

See  '*  SpBCITIC  PeBFOBMABCB,**  *'  PaBT  pEBrOBMABCE." 

ADMINISTRATION. 

husbands  not  compellable  to   make  distribution  of  personal 

estate  of  wives,  458 
distinction  between  right  of  husband  under  void  and  voidable 
marriage,  458 
wife  divorced,  459 
deserted,  459 

ADMINISTRATOR  DE  SON  TORT, 

surrender  by,  38 

ADMISSION  INTO  POSSESSION, 

under  terms  of  agreement  is  part  performance,  465 
express  assent  to,  not  necessary,  466 
either  party  may  enforce  agreement,  467 


«»•   3*  *— ^tj^'S}     ^     •*"  Z ' 


li-innrn-TC    £  unuf  ^!nBii.  ^^*g^"»  af  aaaLaie  seed  not  be  in 


for  imraas^  nr  -s^  ir  .jomL  ir  ^^hi^  mnr  W  hy 
■OK  yiiimt-'nuf  tsl".*  zsxeu.c  !•£  nf^a  i.r  cc^ec  ^7 

mc  it.n  K  ifrTvmtt  aits.  r?i> 

siroi  r^  id  2UCT  lit  it<:frcrr^i  :^  &rss  ctf*  cftse,  2S9 


brjx  are  Tr:r«a-  exiSRac*  cc  iu  2S6 

eiTba-  =i:«e  Bar  prC'^e  ix'  so  ranmce,  297 

raiacce  bctve«A  szaed  ecsrj  and  notes,  298 

tfervttn  Let:en  an-i  bcc^ht  and  sold  noCes,  299 

bcfCweea  jni*izzxd  ectrr  and  differing  notes,  299 

imzDaterial  Tariacce  co4  aroid  oontract,  900 

ffale  on  credit  bj  broker,  Tcndor's  r^t  to  retract,  300 

broker  employed  bj  pnrdiascr  onlj  bis  sold  note  when 

binding,  901 
rerocation  of  broker's  antkority,  301 

AGRKVMEST, 

hj  parol  for  sale  nutj  operate  to  excuse  trespass,  9 
to  grant  lease  effect  of  entry  under,  13 

when  enforced,  16,  17 
for  new  lease  not  surrender,  47 

See  "  New  Lease/* 
ill  consideration  of  marriage,  121 

See  ''  Maebiage." 
for  Icafieff  or  sale  of  leases*,  are  for  interest  in  land,  150 

niixe<l  indiviHible  contract  partly  void,  1^1. 
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AQILEEMENT—conHnued. 

amounting  to  transfer  of  interest  in  land  within  statute,  151 

for  surrender  of  tenancy,  151 

to  quit  possession  bj  lessee,  151 

for  sale  of  milk  walk,  152 

to  let  Aimished  lodgings,  152 

to  furnish,  152 

to  repair,  153 

to  build,  &c.,  153, 154 

for  partnership,  154 

for  sale  of  fixtures,  155 

merelj  collateral,  155 
must  be  concluded  in  order  to  bind,  256 

contract  acted  upon,  binds  without  express  acceptance,  257 

additional  term,  no  acceptance,  258 

immaterial  addition,  effect  of,  259 

conditional  acceptance,  259 

parol  acceptance,  260 

special  acceptance,  261 

withdrawal  of  offer,  261 

determination,  262 

rejection,  262 

acceptance  must  be  in  reasonable  time,  262 
must  be  complete  in  order  to  obtun  specific  performance  481 
authentication  of,  see  "  Agbkt,*'  "Memobaudum,'*  "Sigkatuee." 
consideration  on,  see  **  Considebation/' 
eridence  to  explain,  see  "  Evidence,**  "  Paeol  Evidekce/' 

AGREEMENT  NOT  TO  BE  PERFORMED  IN  A  YEAR, 
must  be  one  not  to  be  completed  within  year,  178-180 
services  rendered  in  pursuance  of  void  contract  may  be  proved 

by  parol,  180 
contract  which  may  possibly  be  performed  within  a  year  not 

within  statute,  181 
nor  contract  to  be  performed  on  a  contingency,  182 
contract  for  service  to  commence  at  future  day  within  statute 

183  ' 

contract  defeasible  within  year,  effect  of,  184 
contract  executed  by  one  of  parties  not  within  statute,  184 
vendition  of  right,  185 

ALTERATION, 

in  terms  of  contract,  how  proved,  66 

in  memorandum,  effect  of,  230,  231 

in  articles  ordered,  272 

assent  to,  273 

in  document  to  be  incorporated  when  excluded  from  probate,  347 
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ALTERATION— wji/iii««f. 

in  will,  under  Wilb  Act,  must  be  executed  as  will,  383 

probate  with,  390 
in  will  made  before  Wilb  Act,  presumption  as  to,  390 

execution  of,  392 

evidence  as  to,  392 
in  will  made  before  but  altered  after  1st  Januaiy,  1838,  393 
when  codicil  does  not  notice,  presumptbn  as  to,  396 
effect  of  in  one  of  duplicate  wills,  407 

contract  signed  on  faith  of  promise  that  alterations  should 
be  made,  specific  performance  when  decreed,  507 

AMBIGUITY. 

parol  evidence  admissible  to  prove  latent  but  not  patent,  269 
in  terms  of  agreement  specific  performance  not  decreed,  512 

APPOINTMENT  OF  AGENT,  tee  «  A«bnt." 

ARREST, 

promise  to  pay  if  another  is  discharged  firom,  112 

ASSIGNMENT, 
of  leases,  &c.,  25 

effect  of  third  section  of  Statute  of  Frauds,  26 
,  promise  to  paj  debt  in  consideration  of,  103-105 
of  trusts  must  be  in  writing  or  by  will,  444 

ninth  section  of  statute  refers  to  assignmente  by  ceitd  que 

trust,  445 
form  of  instrument,  445 

ASSUMED  NAME, 

signature  to  will  may  be  by,  307 

ATTESTATION  OF  WILLS, 

provisions  of  fifth  section  of  Statute  of  Frauds,  302 
copyholds  not  within  statute,  303 
but  customary  freeholds  are,  303 
wills  of  personal  estate  not,  304 
wills  made  at  different  times — attestation  clause  to  part  bst 
written  sufficient,  304 
when  attestation  of  codicil  set  up,  insufficiently  attested 
will,  305 
names  of  witnesses  must  be  subscribed  for  purpose  of  attesta- 
tion, 306 
mistakes  where  valid  attestation,  effect  of,  306 
acknowledgment  of  signature  before  witnesses, 
under  Statute  of  Frauds,  311 
may  be  before  each  witness  separately,  311 
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ATTESTATION  OF  WILL&-^mUinwd. 

acknowledgment  of  signature  before  witnesses — continued, 

witnesses  need  not  see  signature,  312 

or  know  nature  of  instrument,  312 
under  Wills  Act 

signature  must  be  made  or  acknowledged  in  presence  of 
both  witnesses  at  same  time,  313 

express  acknowledgment  not  necessary  if  signature  visible, 
^  313 

signature  not  visible,  315 

when  acknowledgment  may  be  presumed  from  circum- 
stances of  case,  315,  316 

whether  nature  of  document  need  be  known  to  witnesses, 
317 

acknowledgment  bj  gestures,  317 

will  must  be  signed  before  attestation,  317 
attestation  bj  witnesses 

mark,  317 

initials,  318 

one  witness  cannot  subscribe  name  of  another,  318 

wrong  name,  318 

guiding  hand,  319 

witness  cannot  acknowledge  signature,  319 

must  be  act  apparent  on  paper,  319 

where  witnesses*  signature  may  be  placed,  320 

part  of  will  following  signature  of  witness,  321 
witnesses  need  not  attest  in  the  presence  of  each  other,  329 
re-ezecution,  329 

no  attestation  clause  requisite,  330 
signature  of  legatee  written  under  attestation  clause,  330 
when  attestation  of  codicil  applies  to  unattested  will,  331 

unattested  codicil  when  incorporated  in  will,  331-333 

reference  may  be  to  contents,  333 

no  attested  codicil,  333 

duly  attested  codicil  referring  to  informal  will  or  codicil, 
334 

second  codicil  not  referring  to  unattested  first  codicil, 
335 
presumption  of  due  execution,  335 

when  maxim  omnia  rite  esse  acta  applies,  335 

absence  of  witnesses,  336 

their  evidence  unreliable,  336 

illiterate  witnesses,  337 

contradictory,  337 

when  probate  revised,  338 
lost  will,  when  probate  granted  of,  339 
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ATTESTATION  OF  WILLS— con/mieeif. 
presence  of  testator,  what  is 

mental  as  well  as  corporeal  presence  requisite,  S39 
sufficient  if  testator  might  have  seen  witnesses  sign,  340 
not  if  he  could  not  have  seen,  341 
blind  testator,  343 
credibility  of  witnesses,  351 

provisions  of  25  €reo.  H.  c.  6,  351 

creditor  attesting  admitted  under,  352 

provisions  of  Wills  Act,  353 

wills  not  void  by  incompetency  of  witness,  353 

gifts  to  an  attesting  witness  to  be  void,  353 

creditor  attesting  to  be  admitted  a  witness,  354 

executor  to  be  admitted  a  witness,  354 

ATTORNEY, 

verbal  guarantee  of,  76 

promise  by  defendant  to  pay  plaintiffs,  113 

memorandum  addressed  to,  of  plaintiff,  230 

AUCTION, 

sales  by,  within  statute,  65 

separate  contract  arises  for  each  lot,  206 

AUCTIONEER, 

at  public  sale  is  agent  for  both  parties,  288 

but  not  at  private  sale,  289 
authority  of,  may  be  negatived  by  fiu:ts  of  case,  289 
agency  of,  commences  when  goods  knocked  down,  289 
signature  by  clerk  o^  293 

AUTHENTICATION  OF  CONTRACT.     See  «  Msmobabouii.** 

AUTHORITY, 

coupled  with  interest  irrevocable,  8 
revocati<»i  of  brokers,  301 
See  '•Agkst." 

AUTRE  VIE, 

estates  pur,  devisable,  446-448 
descent  o^  448 
special  occupant  of,  449 

AVERMENT, 

of  trust  before  statute  might  be  by  parol,  420 

AVOIDANCE, 

of  contract,  66 
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BAIL, 

promise  to  indemnify  in  criminal  case,  111 
in  civil  case,  112 
to  execute  bail  bond.  111 

BANKRUPTCY, 

sales  in,  within  statute,  66 

BILL  OP  LADING, 

construcdye  acceptance  of  goods  by  receipt  of,  198 

BLANK  SPACE, 

in  body  of  will,  effect  of,  305 
preceding  signature,  328 
in  will  when  presumed  to  have  been  filled  up,  391 

BLIND  TESTATOR, 

what  is  **  presence  of,"  343 

BOND, 

promise  to  execute  bail  bond.  111 

suspended  dmring  marriage,  when  specifically  enforced,  122 

of  reference  to  surveyor  may  be  sufficient  memorandum,  243 

BOOKS, 

of  tradesmen  evidence   to   show  to  whom  credit   given   on 
guarantee,  101 

BOUGHT  AND  SOLD  NOTES, 

parol  evidence  admissible  to  prove  omission  in,  270 
do  not  constitute  contract,  296 

but  arc  evidence  of  it,  296 

either  note  may  prove,  297 
variance  between  signed  entry  and  notes,  298 

between  letters  and  bought  and  sold  notes,  299 

between  unsigned  entry  and  difiering  notes,  299 

immaterial,  not  avoid  contract,  300 

BROKER, 

is  agent  for  both  parties,  293 

signed  entry  in  his  books  constitutes  contract,  294 

bought  and  sold  notes  do  not  constitute  contract,  296 
but  are  proper  evidence  of  it,  296 

either  note  may  prove  if  no  variance,  292 

variance  between  signed  entry  and  notes,  298 

between  letters  and  bought  and  sold  notes,  299 
between  unsigned  entry  and  differing  notes,  299 
immaterial  variance  not  avoid  contract,  300 

sale  on  credit  by  broker,  vendor's  right  to  retract,  300 
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broker  employed  by  purchaser  only,  his  sold  note  when  bind- 

ing,  aOl 
revocation  of  authority  o^  301 

CANCELLATION,  .       ,  «,      ' 

of  will  under  Statute  of  Frauds  must  be  unequivocal,  J7i 

will  may  be  cancelled  without  revocation,  372 
not  revocation  under  Wills  Act,  387 

CANCELLING  LEASE, 
not  surrender,  38 
nor  evidence  of  surrender,  39 

CARRIER, 

of  goods  has  not  authority  to  accept,  215 
deliveiy  to,  may  be  delivery  to  vendee,  224 

CESTUI  QUE  TRUST, 

judgments  of,  see  **  JuDGMDrrs." 

CHARITABLE  USES, 

trusts  of,  within  sevenih  section  of  statute,  421 

CHATTELS  REAL, 

trust  of,  within  seventh  section  of  statute,  421 
not  within  tenth,  451 

CHOSE  IN  ACTION, 
assignment  of,  116 

CLAUSE  OF  ATTESTATION.  54?e"ATT»8TATioH,ExwnjTio5 

CODICIL, 

when  attesUtion  of,  applies  to  unattested  will,  331 
unattested,  when  incorporated  in  will,  331-333 

reference  to,  may  be  to  contents,  333 

no  attested  codicil,  333 
duly  attested,  referring  to  informal  will  or  codicil,  334 

second,  not  referring  to  unattested  first,  325 
whether  destruction  of  will  revokes,  408-410 

COLLATERAL  AGREEMENT, 
to  a  lease,  22 
to  a  promise  of  giuurantee,  d5 

See  "GUABANTKB." 

to  agreement  for  sale  of  interest  in  land,  155 

COMMENCEMENT, 

of  term  of  parol  lease,  1 1 

at  future  day  not  within  statute,  12 
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COMPANIES, 

shares  in,  when  interest  in  hind,  147 

not  goods,  wares,  &c.,  149 

equitable  mortgage  by  deposit  of,  162 
bound  by  part  performance,  488 

COMPOSITION  DEED, 

guarantee  for  payment  of,  105 

CONDITION, 

surrender  may  be  made  on,  33 

CONSIDERATION, 

what  is  sufficient 

forbearing  to  require  sureties  of  ihe  peace,  68 

supply  of  goods  by  creditor,  69 

delivery  up  of  deeds,  69 

handing  over  security,  69 

forbearance  of  suit,  69-71 
by  assignee,  71 
must  be  cause  of  action  when  promise  made,  71 

moral  obligation,  72 

time  of  forbearance,  72 
must  be  consideration  for  guarantee,  77 

need  not  move  directly  between  pardes,  77 

must  be  new,  78 

past  or  executed  bad,  78 

future  or  executory  good,  78 

employment  of  third  person,  79 

need  not  now  appear  on  guarantee,  79 

when  parol  evidence  admissible  to  prove,  80,  81 

bad  promise  not  helped  by  Mercantile  Law  Amendment 
Act,  81 

statement  of  consideration,  81 

adequacy  of,  not  considered,  81 

instances  of  considerations,  84 
marriage  is  good  consideration,  121 

consideration  need  not  be  expressed  in  agreement,  121 

evidence  admissible  to  prove,  121 
consideration  must  appear  expressly  or  by  implication  on  memo- 

.     randum,  228 

exemption  in  favour  of  guarantees,  supra 

CONSTRUCTION  OF  GUARANTEE, 
admissibility  of  parol  evidence,  82 

surrounding  circumstances'  to  be  considered,  83 
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CONSTRUCTION  OF  GVAR  AS  TEE— continued, 
principles  of  construction,  83 

when  maxim  ut  res  magis  valeai  quam  pereat  may  be  ap- 
plied, 83 
guarantee  supported  if  possible,  83 
fiiture  or  past  advances,  84 

CONSTRUCTIVE  ACCEPTANCE, 
of  goods,  197 

by  delivery  of  indicia  of  property,  198 
is  question  for  jury,  198 
by  bill  of  lading,  198 

CONTINUANCE  IN  POSSESSION, 
not  an  act  of  part  performance,  474 

unless  accompanied  by  acts  referable  to  agreement,  475 
payment  of  rent,  476 

CONTRACT, 

parol,  for  sale  may  excuse  trespass,  9 
may  be  collected  firom  several  writings,  244 

containing  names  or  description  of  parties,  subject  matter, 
and  terms,  244-246 

insufficient  references,  rent  rolls,  abstract,  particulars,  246 

recital  of  agreement  sufficient,  247 

reference  must  be  clear,  247-249 

part  only  of  documents  referred  to,  to  be  incorporated,  249 

reference  in  case  of  letters  need  not  be  express,  249 

terms  must  appear,  250-254 

sale  by  auction,  memorandum  must  be  attached  to  or  re- 
fer to  conditions  of  sale,  254 
parol  evidence  admissible  to  prove  that  no  contract  intended,  268 

or  that  it  was  conditional,  268 

or  does  not  state  contract,  268 

CONVEYANCE, 

revocation  of  parol  licence  by,  9 

COPYHOLDS, 

will  of,  not  within  statute,  303 
trusts  of,  within  seventh  section,  420 

CORPORATION, 

tenancy  from  year  to  year  may  be  implied  against,  15 
bound  by  acts  of  part  performance,  488 

COSTS, 

promise  to  indemnify  against,  117 
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COURT, 

sales  under  order  o^  not  within  statute,  65 

COVENANTS, 

what  implied,  upon  entry  under  yoid  lease,  19 

re-entry,  to  paint,  to  pay  rent  in  advance,  20 
to  repair,  21 

may  be  special,  21 

CREDIBILITY  OF  WITNESSES, 

to  will,  provisions  of  25  Greo.  II.  c.  6,  351 

creditor  attesting  admitted  under,  352 
provisions  of  Wills  Act,  353 

will  not  void  by  incompetency  of  witness,  353 

gift  to  attesting  witness  void,  353 

creditor  attesting  admitted  as  witness,  354 

executor,  354  ' 

CREDIT.     See ''  Guakaktbb.** 

CREDITOR, 

may  be  attesting  witness,  352-354 

CROPS, 

sale  of  growing,  distinction  between  fourth  and  seventeenth 
sections  of  statute,  139 
after  severance,  within  seventeenth  section,  140 
so  of  gravel,  stone,  &c.,  142 
and  crop  not  yet  sown,  142 
immaterial  whether  crop  ripe  or  not,  143 

sale  of  crop  before  being  severed,  143 

distinction  between  /ructtu  naturales  (within  fourth  sec- 
tion) taidfrucius  indusiriales  (within  seventeenth  section), 
143 

crops  sold  with  land  within  fourth  section,  145 

right  of  outgoing  tenant,  145 

whether /mcAu  industriales  goods  while  growing,  146 

growing  crops  not  returning  profit  within  the  year,  146 

DATE, 

parol  evidence  admissible  to  prove,  272 

DEBT, 

meaning  of,  in  second  clause  of  fourth  section,  85 

promise  to  answer  for  guarantor*s  own,  not  within  statute,  95 

DEBTOR, 

promise  of  guarantee  made  to,  91 

M  M 
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DECLARATIONS, 

by  testator  of  intention  not  to  adhere  to  will,  373 
of  contents  of  missing  will,  381 
as  to  when  obliterations  made,  394 

DECLARATIONS  OF  TRUST, 

to  be  manifested  and  proved  by  writing,  420 
what  interests  within  statute,  420 

freeholds,. copyholds,  and  chattels  real,  420 

charitable  uses,  421 

chattels  personal  not,  421 
may  be  declaration  in  favour  of  volunteer,  421 
declaration  must  be  clear  and  irrevocable,  421 
trust  of  personalty  made  by  parol  cannot  be  changed  by  parol, 

422 
what  is  sufficient  declaration,  422 
statute  not  allowed  to  cover  fraud,  423,  424 
whether  Crown  bound  by  statute,  424 
statute  does  not  apply  to  lands  in  colony  acquired  before  it 

was  passed,  425 
what  formalities  required,  423 
evidence  of  trust,  426 

declarations  made  by  trustee  after  death  of  cestmi  que 
<nMf,426 

letters  by  settlor,  426 

affidavit,  recital  in  bond,  or  deed,  mere  memorandum  pro- 
mising to  declare,  426 
requisites  to  proof  of,  426 

documents  must  relate  to  subject  matter,  426 

trust  must  be  certain  in  nature  and  object,  427 

parol  evidence  admissible  to  show  position  of  settlor,  427 
signature  of  declaration  must  be  by  beneficial  owner,  427 

rule  applies  to  personal  estate,  427 

DEED, 

necessary  to  create  easement,  3 

need  not  be  signed,  10 

necessary  for  lease  exceeding  three  years,  12 

when  necessary  for  assignment  or  surrender  of  lease,  25 

estate  created  without,  may  be  surrendered  without,  32 

equitable  mortgage  by  deposit  of.  «See/' Equitable  Moktgagk.** 

DEFAULT, 

meaning  of,  in  second  clause  of  fourth  section,  85 

DEFEASIBLE  CONTRACT, 

for  sale  of  goods  taken  out  of  statute  by  acceptance,  217 
See  *^  Agrebmsnt  mot  to  bb  pkbfobmbp  withih  a  tbab."* 
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DEFENDANT, 

admissibility  of  paisol  evidence  on  behalf  of,  497 
See  *'  Spbcific  Febfosmakcs.** 

DELAY, 

in  refusing  goods  may  amount  to  acceptance,  211-214 
See  also  **  Acquibscbnce." 

DEL  CREDERE  AGENCY, 

contract  for,  not  within  statute,  119 

DELIBERATIVE  REVOCATION, 
presumption  as  to,  381 

DELIVERY  OP  GOODS, 

to  carrier  may  be  delivery  to  vendee,  224 

DELIVERY  ORDER, 

receipt  by  acceptance  of,  219-221 

DEMISE, 

by  parol  may  operate  as  licence  to  excuse  trespass,  10 
when  written  instrument  containing  words  of,  may  enure  as 
agreement  to  grant  lease,  16 
specific  performance,  17 
by  lessee  of  whole  term,  effect  of,  27 

to  lessor  is  surrender,  49 
by  tenant  firom  year  to  year,  30 

DEPENDENT  RELATIVE  REVOCATION, 
what  is,  397-400 

doctrine  does  not  apply  to  past  transactions,  400 
no  new  will  made,  400 
partial  obliteration  a  new  disposition,  400 
complete  obliteration,  400 
mistake  in  law,  401 

reference  to  another  document  not  of  testamentary  character, 
401 

DEPOSIT  OF  DEEDS, 

equitable  mortgage  by.     See  *'  Equitable  Mortgage.** 

DESCRIPTION, 

of  property  in  memorandum,  224-236 

parol  evidence  admissible  for  identification,  234 
of  parties,  236 

by  reference  to  other  documents,  241 

DESTRUCTION, 

of  will  when  revocation.     See  **  Revocation  or  Wills." 
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DETERMINATION, 

of  tenancy  from  year  to  year,  22-24 
by  surrender,  42 
notice  to  qtiit,  42 

DIFFERENT  DISPOSITION, 
revocation  by,  367 

DISCLAIMER, 

of  title  by  tenant  not  surrender,  41 

DISPOSITION, 

following  clause  of  attestation,  effect  of,  326 
or  direction  underneath  or  following  signature,  327 
probate  when  granted  without  such  dause,  328 

DISSOLUTION, 
of  contract,  66 

DISTRESS, 

refraining  from,  promise  in  consideration  of,  original,  106-108 

DOCK  WARRANT, 

receipt  by  acceptance  of,  219-221 

DUPLICATE  WILLS, 

presumption  of  revocation  by  cancellation  or  destractioD  of 

one,  406 
effect  of  alterations  in,  407 

EARNEST  MONEY, 
payment  of,  225 

money  must  be  handed  over,  225 
vendee  must  pay  remainder  in  reasonable  time,  226 

EASEMENT, 

can  only  be  created  by  deed,  3 

to  go  upon  land,  4 

to  shoot  or  fish,  4 

interest  running  with  inheritance,  5 

ENTRY  INTO  POSSESSION, 
under  void  lease,  13 

See  *'  Tenancy  from  Yeab  to  Yeab/* 

EQUITABLE  MORTGAGE, 

by  deposit  of  title-deeds,  gives  mortgagee  interest  in  land,  158- 

160 
special  agreement  not  necessary,  160 
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EQUITABLE  MORTGAGE-coatfimerf. 
what  interest  passes  bj,  160 
primd  facie  whole,  160 
vendee  not  paying  purchase  money,  161 
interest  accroing  after  deposit,  161 
explanation  of  extent  of  cfaaige,  161 
equitable  mortgage  bj  deposit  of  court  roU,  161 
contract  for  sale,  161 
shares  in  company,  162 

notice  to  company  must  be  given,  162 
policy  of  insurance,  168 

notice  not  necessaiy,  163 
deeds  relating  to  property  abroad,  163 
in  Scotland,  164 
in  colony,  164 
whether  mortgagor  bound  to  execute  legal  mortgage^  164 
adverse  possession  of  deeds,  effect  of^  165 
subsequent  advances  covered  by  deposit,  166 

sub-mortgage  by  re-deposit,  167 
legal  mortgage  not  security  for  subsequent  advances  on  parol 

agreement,  168 
rectification  of  accompanying  instrument,  168 
whether   deposit  of  deeds   for   purpose   of  preparing  legal 

mortgage  creates  equitable  mortgage,  169 
presumption  of  mortgage  may  be  rebutted  by  evidence,  170 
parol  evidence  not  admissible  to  contradict  memorandum,  171 
memorandum  with  deposit  must  be  stamped,  171 
sale  in  bankruptcy,  172 

parol  agreement  to  deposit  deeds  does  not  constitute  equitable 
mortgage,  172 
must  be  actual  deposit,  172 
delivery  to  wife  of  depositor,  172 

deeds  remaining  in  possession  of  debtor  may  be  equitable  mort- 
gage, 173 
deposit  with  firm,  174 

whether  all  the  title-deeds  should  be  deposited,  174 
good  title  need  not  be  shown,  175 
part  of  deeds   deposited  with  one  creditor  and  part   with 

another,  175 
deeds  relating  to  part  of  estate,  effect  of  deposit  of,  176 
memorandum  referring  to  different  deeds  than  those  deposited, 

177 
deeds  relating  to  various  properties,  177 
direction  to  third  party  to  hand  over  deeds,  177 

EQUITY  OF  REDEMPTION, 
not  within  tenth  section,  451 
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ESTOPPEL.     See  "  Subbbkdbb.** 

EVIDENCE.     See  also  "  Pabojl  Evidbkck." 

to  rebut  presumption  of  tenancy  from  year  to  year,  15 
to  rebut  presumption  of  surrender  by  tenant  quitting  and  land- 
lord taking  possession,  44 
of  surrender,  61 

of  alteration  in  written  agreement,  66 
to  prove  consideration  on  guarantee,  80 
to  prove  to  whom  credit  given  on  guarantee,  101 
to  prove  agreement  in  consideration  of  marriage,  121 
to  explain  extent  of  charge  upon  an  equitable  mortgage,  161 

to  rebut  presumption  of,  170 
of  acts  of  ownership  by  vendee  upon  sale  of  goods,  198-203 
distinction  between  evidence  of  contract  and  of  compliance 

.    with  statute,  228 
to  prove  agency,  290 
to  prove  execution  and  attestation  of  will.  See  "  ExBcunoir  of 

Will  ; "   "  Attbstation  of  Wuxs." 
to  prove  revocation  of  will.     See  '^  Revogatior  or  Wills.** 
of  trust.     See  "  Dxclabatioms  of  Trust.** 

EXECUTION, 

promise  by  execution  creditor,  103-109 
See  "  Judgments.** 

EXECUTION  OF  WILLS, 

provisions  of  fifth  section  of  Statute  of  Frauds,  302 
copyholds  not  within  statute,  303 
but  customary  freeholds  are,  303 
wills  of  personal  estate  not,  304 

will  made  at  different  times,  attestation  clause  to  part  Ust 
written  sufficient,  804 

when  attestation  of  codicil  sets  up  insufficiently  attested 
will,  305 
blanks  in  will,  effect  of,  305 

signature  must  be  for  purpose  of  authenticating  will,  305 
names  of  witnesses  must  be  subscribed  for  purpose  of  attesta- 
tion, 306 
mistakes  where  valid  execution,  effect  of,  306 
what  is  sufficient  signing,  307 

mark,  307 

stamp,  307 

initials,  307 

assumed  or  former  name,  307 

act  of  signing  must  be  completed,  308 
sealing  alone  not  sufficient,  308 
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EXECUTION  OF  WJH&^HxnUinued. 
signature  to  wrong  will,  308 
for  testator,  308 

will  of  seTeral  sheets,  one  signatiiTe  snfficient^  309 
position  of  signature  under  Statute  of  Frauds,  310 
publication  not  requisite,  310 
acknowledgment  of  signature  before  witnesses,  311 
under  Statute  of  Frauds, 

may  be  before  each  witness  separately,  311 
witnesses  need  not  see  signature,  312 
or  know  nature  of  instrument,  312 
imder  Wills  Act, 

signature  must  be  made  or  acknowledged  in  pre- 
sence of  both  witnesses  at  same  time,  313 
express  acknowledgment  not  necessary  if  signature 

visible,  313-315 
signature  not  visible,  315 

when  acknowledgment  may  be  presumed  from  cir- 
cumstances of  case,  315,  316 
whether  nature  of  document  need  be  known  to  wit- 
nesses, 317 
acknowledgment  by  gesture,  317 
will  must  be  signed  before  attestation,  acknowledg- 
ment after  insufficient,  317 
attestation  by  witnesses, 
mark,  317 
initials,  318 

one  witness  cannot  subscribe  name  of  another,  318 
wrong  name,  318 
guiding  hand,  319 

witness  cannot  acknowledge  signature,  319 
must  be  act  apparent  on  paper,  319 
where  witness's  signature  may  be  placed,  320 
part  of  will  following  signature  of  witness,  321 
position  of  signature, 

under  Wills  Act,  322 

provisions  of  15  &  16  Vict  c.  24,  322 

signature  with  intention  to  give  effect  to  wiU,  324 
among  words  of  testimonium  clause,  325 
disposition  following  clause  of  attestation,  326 
disposition  written  under  signature,  327 
blank  space  preceding  signature,  328 

probate  granted  without  clause  written  below  signature,  328 
witnesses  need  not  attest  in  the  presence  of  each  other,  329 
re-execution,  329 
no  attestation  clause  requisite,  330 
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« 

EXECUTION  OF  WILLS— cofrfrntterf. 

flignatore  of  legatee  written  under  attestation  clause,  330 
when  attestation  of  codicil  applies  to  unattested  will,  331 

unattested  codicil  when  incorporated  in  will,  331-333 

reference  may  be  to  contents,  333 

no  attested  codicil,  333 

dulj  executed  codicil  referring  to  informal  will  or  codicil, 
334 

second  codicil  not  referring  to  unattested  first  codicil,  335 
presumption  of  due  execution,  336 

when  maxim  onmia  rite  ene  acta  applies,  335 

absence  of  witnesses,  336 

their  evidence  unreliable,  336 

illiterate  witnesses,  337 

contradictory,  337 

when  probate  refused,  338 
lost  will,  when  probate  granted  of,  339 
presence  of  testator,  what  is,  339 

mental  as  well  as  corporeal  presence  requisite,  339 

sufficient  if  testator  might  have  seen  witnesses  sign,  340 

not  if  testator  could  not  have  seen,  341 

blind  testator,  343 
incorporation  of  documents  in  will,  343 

nature  of  document  to  be  incorporated,  343-345 

rule  of  evidence  upon  which  document  admitted,  344 

immaterial  that  it  is  invalid  or  voidable,  345 

identity  of  document  must  be  proved,  345 

general  reference  sufficient,  345 

what  documents  have  been  admitted,  346,  347 

use  of  words  "  ratify  and  confirm,"  347 

alterations  in  document  referred  to,  347 

parol  evidence  admissible  to  identify,  348 

but  not  of  intention  to  incorporate,  348 

document  must  be  described  in  will,  348 

two  instruments  referred  to  but  only  one  forthcoming, 
348 

when  paper  referred  to  presumed  to  have  been  written 
before  will,  349 

not  necessary  that  papers  referred  to  should  be  included 
in  probate,  350 
credibility  of  witnesses,  351 

provisions  of  25  Geo.  II.,  c.  6,  351 

creditor  attesting  admitted  imder,  352 

provisions  of  Wills  Act,  353 

will  not  void  by  incompetency  of  witness,  353 

gifts  to  an  attesting  witness  to  be  void,  353 
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EXECUTION  OF  WILLS— conftnwrf. 
credibility  of  witnesses— cofi<iii«tf<2. 

creditor  attesting  to  be  admitted  a  witness,  354 

executor  to  be  admitted  a  witness,  364 
alterations,  execution  of,  392 

EXECUTOR, 

surrender  by,  37 

notice  to  quit  by,  43 

consent  to  new  lease  by  one  of  several,  57 

special  promise  by.     See  "  Fsomisb  bt  ExxcirroB.** 

may  be  attesting  witness,  354 

appointment  of,  not  necessarily  revocation  of  previous  will,  370 

EXECUTORY  AGREEMENTS, 

within  statute,  187 

for  delivery  of  goods,  right  of  vendor  to  sue  for  goods  actually 

delivered,  225 
effect  of  part  payment  on,  for  sale  of  lands,  465 
whether  specifically  enforced  even  when  mistake  admitted,  495 

EXPENDITURE  OF  MONEY, 

on  faith  of  parol  agreement,  is  part  performance,  467 
under  terms  of  lease  not,  468 
acquiescence  in,  effect  of,  468 

EXPERIMENTS, 

to  ascertain  quality  of  goods,  vendee  allowed  to  make,  209 

EXPERTS, 

evidence  of,  to  prove  when  alterations  in  will  made,  395 

FAMILY  ARRANGEMENTS, 
by  parol,  487 

See  '*  Spscinc  Pbbtobmaiice." 

FIXTURES, 

contract  for  sale  of,  not  within  statute,  155 

FORBEARANCE   OF  SUIT, 

IS  sufficient  consideration,  69-71 
by  assignee,  71 
must  be  cause  of  action  when  promise  made,  71 

FOREIGN  CONTRACTS, 
action  in  respect  of,  65 

FRAUD, 

not  allowed  to  be  covered  by  statute,  133-135, 423,  424, 489-491 
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FRAnD--con/tiiti6^. 

parol  evidence  admissible  on  behalf  of  defendant  to  show  that 
on  grounds  o^  Written  agreement  does  not  express  real 
terms,  498 
See  ^'  Specipi^  Pbhformahcs.** 

FREEHOLD  INTEREST, 

running  with  land,  cannot  bind  stranger  to  grantor  unless  by 

deed,  5 
trust  of,  within  statute,  420 

FRUCTUS  INDUSTRIALES 1 

FRUCTUS  NATURALES      J  ^^ 
See  "  Cbops." 

GESTURES, 

acknowledgment  of  signature  to  will  may  be  by,  317 

GIFTS, 

to  attesting  witness  void,  353 

GOODS,  WARES,  AND  MERCHANDISES, 
growing  crops  after  being  severed  are^  140 
minerals,  142 
crop  not  yet  sown,  142 

fntctus  induatrialesy  whether  they  are,  while  growing,  146 
shares  in  companies  not,  149 

distinction  between  contract  for  sale  of,  and  work  and  labour 
done  and  materials  furnished,  188 

GRANT, 

easement  is  hereditament  lying  in,  3 
of  leases  or  uncertain  interests,  provisions  as  to,  25 
effect  of  third  section,  26 

GROWING  CROPS.    See  "  Chops." 

GUARANTEE, 

when  proof  of  writing  need  not  be  given,  76 

parol  guarantee,  money  paid  on  faith  of,  cannot  be  rccoTered,  76 

by  officer  of  court,  76 
must  be  consideration  for  guarantee,  77 

need  not  move  directly  between  parties,  77 

must  be  new,  78 

part  or  executed  bad,  78 

what  is  sufficient,  78 

See  "  CONSIDEKATION.*' 

need  not  appear  on  guarantee,  79 

when  parol  evidence  admissible  to  prove  consideratifHi, 
80,81 
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GUARANTEE— coR(wti«J. 

mnst  be  consideration  for  guarantee — continued, 

bad  promise  not  helped  bj  Mercantile  Law  Amendment 
Act,  81 

statement  of,  consideration,  81 

adequacy  of  not  considered,  81 
construction  of  guarantee, 

admissibility  of  parol  evidence,  82 

surrounding  circumstances  to  be  considered,  83 

principles  of  construction,  83, 84 
instances  of  considerations,  84,  85 

meaning  of  the  words  "debt,  default,  or  miscarriage,"  85 
promise  must  be  express  and  not  implied,  86 
promise  partiy  within  and  partly  without  statute,  86 

divisible,  87 
to  give  guarantee  must  be  in  writing,  87 
to  procure  guarantee  not  within  statute,  87 
offer  to  guarantee  does  not  bind  till  accepted,  88 

may  be  withdrawn,  88 

implied  acceptance,  89 

express  acceptance,  89 

waiver  of  references,  89 
original  debtor*s  liability  must  continue,  90 
promise  must  be  to  person  guaranteed,  91-93 
if  promisee  liable  at  all  promise  must  be  in  writing,  93-95 
guarantor  must  not  be  liable,  95, 96 
credit  given  to  guarantor,  promise  not  within  statute,  96-99 

question  to  whom  credit  given  for  jury,  99-101 

evidence  as  to  whom  credit  given,  101 
must  be  principal  debtor,  101 
promise  to  pay  broker,  102 
to  pay  debt  to  be  transferred,  103 
by  execution  creditor,  103 
in  consideration  of  percentage,  103 
to  pay  out  of  funds  of  another,  103 
parting  with  security  or  giving  up  h'en,  104-106 
refraining  from  distress,  106-108 
promise  in  some  cases  original,  108 
statute  applies  to  promise  to  answer  for  tortious  acts,  108-111 

bail  in  criminal  proceedings,  111 
liability  guaranteed  extinguished,  undertaking  original,  112 
novation,  113-116 
indemnities,  whether  within  statute,  116 

promise  to  indemnify  against  consequences  of  bail  bond, 
117 

against  costs  of  suit,  117-119 
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GVARASTEE-eontinued. 

contract  for  del  credere  agency  not  within  statute,  119 
goods  furnished  to  infant,  promise  original,  120 

GUIDING  HAND, 

may  be  sufficient  signing  bj,  307-319 

HUSBAND, 

snrrender  of  lease  in  right  of  wife,  37 

IMMATERIAL  TERMS, 

need  not  be  proved  in  order  to  obtain  specific  performance,  487 

IMPERFECT  REFERENCE, 

in  one  document  to  another,  parol  evidence  admissible  to  ex- 
phiin,  266 

IMPLIED  CONTRACTS, 

liability  of  purchaser  on,  158 

INCONSISTENT  WILLS, 
of  same  date,  effect  o£^  368 

INCORPORATION, 

of  documents  in  will,  343 

nature  of  document  to  be  incorporated,  343-345 

rule  of  evidence  upon  which  document  admitted,  344 

immaterial  that  it  is  invalid  or  voidable,  345 

identity  of  document  must  be  proved,  345 

general  reference  sufficient,  345 

what  documents  have  been  admitted,  346,  347 

use  of  words  "  ratify  "  and  **  confirm,**  347 

alteration  in  document  referred  to,  347 

parol  evidence  admissible  to  identify,  348 

but  not  of  intention  to  incorporate,  348 

document  must  be  described  in  wHl,  348 

two  instruments  referred  to,  but  only  one  forthcoming,  348 

when  paper  referred  to,  presumed  to  have  been  written  before 
will,  349 

not  necessary  that  paper  referred  to  should  be  included  in  pro- 
bate, 350 

INCORPOREAL  HEREDITAMENT, 
can  only  be  created  by  deed,  3 

INDEMNITIES, 

whether  within  second  clause  of  fourth  section,  116 
promise  to  indenmify  against  consequences  of  bail  bond,  117 
against  costs  of  suit,  117-119 
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INDICIA  OF  PROPERTY.     See  "Acx:eptancb  of  Goods.** 

INFANT, 

Borrender  bj,  38 

goods  furnished  to,  promise  original,  120 

will  of,  made  while  on  actual  military  service,  417 

INITIALS, 

signature  to  memorandum  may  be  bj,  281 

or  to  will,  307 

witness  may  attest  by,  318 

INJUNCTION, 

to  restrain  interference  with  parol  license,  9 

INSANITY, 

destruction  of  wiU  by  testator  while  in  a  state  of,  not  revoca- 
tion, 372 

INSPECTION, 

right  of  vendee  to,  of  goods,  308 
See  *'  Accbptahcb  or  Gk>oi>s.** 

INTENTION, 

signature  with,  to  give  effect  to  will,  324 

question  of  revocation  is  one  of,  371 

to  revive  will,  parol  evidence  not  admissible  to  prove,  405 

INTEREST, 

within  first  and  second  sectiqps,  2 
fireehold,  running  with  land,  6 
license  coupled  with,  irrevocable,  5 
authority  coupled  with,  irrevocable,  8 

INTEREST  IN  LANDS, 
kind  of  contracts,  138 
distinction  between  fourth  and  seventeenth  sections  of  statute, 

139 
growing  crops,  sale  o^  139 

after  being  severed  within  seventeenth  section,  140-142 
crop  not  yet  sown  within  seventeenth  section,  142 
inmiaterial  whether  crop  ripe  or  not,  143 
sale  of  crop  before  being  severed,  143 

distinction  hetween /ructus  nataraUa  (within  fourth  sec- 
tion) 9JiA  fructae  indiutrialee  (within  seventeenth 
section),  143-145 
crops  sold  with  land,  145 
right  of  outgoing  tenant,  145 
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INTEREST  m  LAND&-c<mftiii£crf. 

whether  fructus  industriales  goods  while  growing,  146 
growing  crops  not  returning  profit  within  the  year,  146 
shares  in  companies, 

when  an  interest  in  land  or  goods,  wares  and  merchan- 
dise, 147-149 
mortgages  of  tolls  and  railway  undertakings,  150 
leases, 

agreements  for,  or  for  sale  of,  within  statute,  150 
mixed  indivisible  contract  partly  void,  151 
agreement, 

amounting  to  transfer  of  interest  in  land  within  statute, 
151 
for  surrender  of  tenancy,  151 
to  quit  possession  by  lessee,  151 
sale  of  milk-walk,  152 
to  let  furnished  lodgings,  152 
to  furnish,  152 
to  repair,  153 
to  build,  &c.,  153,  154 
for  partnership,  154 
for  sale  of  fixtures,  155 
merely  collateral,  155 
actions, 

in  respect  of  void  agreement  concerning  interest  in  land, 

156-158 
implied  contracts,  liability  on,  158 
equitable  mortgage, 

by  deposit  of  title-deeds  gives  mortgagee  interest  in  land, 
158-160 
special  agreement  not  necessary,  160 
what  interest  passes  by,  160 
explanation  of  extent  of  charge  by,  161 
equitable  mortgage  by  deposit  of  court  roll,  161 
of  contract  for  sale,  161 
of  shares  in  joint  stock  company,  162 
policy  of  insurance,  163 
deeds  .relating  to  property  abroad,  163 
in  colony,  164 
whether  mortgagor  bound  to  execute  legal  mortgage, 

164 
adverse  possession  of  deeds,  effect  of,  165 
subsequent  advances  eovered  by  deposit,  166 

sub-mortgage  by  re-deposit,  167 
legal  mortgage  not  security  for  subsequent  advances  on 
parol  agreement,  168 
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INTEREST  IN  JjAKD^— continued. 
equitable  mor1^;age — canimued. 

rectification  of  accompanying  instrument,  168 

whether  deposit  of  deeds  for  the  purpose  of  preparing 
legal  mortgage  creates  equitable  mortgage,  169 

presumption  of  mortgage  may  be  rebutted  by  eridence,  170 

parol  evidence  not  admissible  to  contradict  memorandum, 
171 
admissible  to  extend  lien,  171 
to  show  that  depositee  is  trustee,  171 

memorandum  with  deposit  must  be  stamped,  171 

sale  in  bankruptcy,  172 

parol  agreement  to  deposit  deeds  does  not  constitute 
equitable  mortgage,  172 
must  be  actual  deposit,  172 

delivery  to  wife  of  depositor,  172 

deeds  remaining  in  possession  of  debtor  may  be  equitable 
mortgage,  173 

deposit  with  firm,  174 

whether  all  the  title-deeds  should  be  deposited,  174 

good  title  need  not  be  shown,  175 

part  of  deeds  deposited  with  one  creditor  and  part  with 
another,  175 

deeds  relating  to  part  of  estate,  176 

memorandum  referring  to  different  deeds  than  those  de- 
posited, 177 

deeds  referring  to  various  properties,  177 

direction  to  third  party  to  hand  over  deeds,  177 

IBELAND, 

law  in,  as  to  parol  leases,  1 
surrender  of  leases,  26 

JOINT  TENANTS, 
surrender  by,  38 

JUDGMENTS, 

lands,  &c.,  liable  to  judgments  of  cestui  que  trust,  freed  from  in- 
cumbrances of  persons  seised  in  trust,  450 

trust  in  fee  simple  assets  in  hands  of  heir,  451 

trust  of  chattels  real  not  within  statute,  451 

nor  equities  of  redemption,  452 

attendant  terms,  452 

statute  extends  only  to  simple  trust,  452 

and  to  lands  of  which  trustee  seised  when  execution  sued,  453 

no  heir  chargeable  of  own  estate  as  to  estate  made  assets  by 
statute,  453 
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JUDGMENTS— conAiMted. 

recital  of  mischiefs  arising  from  relation  of  judgments  to  first 
day  of  term,  463 
day  of  signing  judgment  to  be  entered  on  margent  of  roll, 

454 
such  judgment  as  against  purchasers  to  relate  to  such  time 
only,  454 
writ  of  execution  to  bind  property  but  from  time  of  dellTery  to 
officer,  454 
delivery  of  writ  to  sheriff,  455 
writ  binds  frx>m  teste,  455 
no  recognizance  to  bind  but  from  date  of  enrolment,  455 

JURY, 

surrender  by  admission  of  new  tenant  is  question  for,  56 
presumption  of  surrender  generally  is  for,  62 

See  also  **  Eyibence  ;**   ^'  Pabol  Etidence." 

LAND, 

interest  in,  what  is.     See  '*  Iktbbbst  in  Land.** 

LAST  WILL, 

use  of  words  not  revocation  if  no  different  disposition,  367 

LEASE,  ^ 

by  parol,  1 

See  **  Pabol  Lbasb.*' 
exceeding  three  years  must  be  by  deed,  12 
agreement  for,  may  be  collected  from  correspondence,  16 
is  interest  in  land,  150 
for  sale  of  also,  150 

See  "  Tbnanct  fbom  Tbab  to  Yeab  ;*'  '^  Sdbbbmbei  ;** 
"  Spbcifig  Pbbfobvahcb.** 

LESSOR*S  REMEDIES, 

effect  of  first  and  second  sections  as  to,  3 

LETTERS, 

contract  by.     See  *'  Memobandum.** 

LICENSE, 

to  go  upon  land,  3 

or  to  shoot  or  fish  requires  deed,  4 
by  parol  revocable  at  any  time  if  not  coupled  with  interest  in 

land,  5 
but  coupled  with  interest  in  land  irrevocable,  5-8 
is  revoked  by  conveyance,  9 
reasonable  notice  of  revocation  must  be  given,  9 
injunction  to  restrain  interference  with,  9 
when  trespass  excused  by,  9 
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LIEN, 

sale  of,  not  witihin  second  clause  of  fonrth  section,  104 

special,  on  sale  of  goods,  195 

test  of  receipt,  whether  Yendor*s  lien  remains,  217 

LORD  TENTERDEN'S  ACT,  138,  186,  187 

LOST  WILL, 

when  probate  granted  of,  339 
And  M€€  **  Rbtocatiom  .** 

MARINERS*  WILLS.     Bee  "  Soldibbs*  and  MAUHiaa*  Wills,** 

MARK, 

memorandom  may  be  signed  by,  281 

or  win,  307 

witness  may  attest  by,  317 

MARKING  GOODS, 

when  eyidence  of  acceptance,  203 

MARRIAGE, 

agreements  in  consideration  of,  121 

promise  to  marry  not  within  statute,  121 

what  contracts  contemplated  by  statute,  121 

is  good  consideration,  121 

consideration  need  not  be  expressed  in  agreement,  121 

evidence  admissible  to  prove,  121 
memorandum  must  be  complete,  122 

what  is  sufficient  memorandum,  122 

instructions  to  prepare  deed  not,  122 

letters,  123 

Bee  alio  *'  Mbmobahdum.** 
bond  suspended  during  marriage  may  be  specifically  enforced| 

122 
revival  of  promise,  123 
marriage  not  part  performance,  123 
part  performance  independently  of  marriage,  124-126 
representation  by  third  party  referring  to  marriage,  126-128 

by  whom  enforced,  128 

must  be  dear,  128 

parol  evidence  admissible  to  prove,  129 
marriage  must  take  place  on  faith  of  promise,  129 
promisor  refusing  to  be  bound,  130 
expression  of  wish,  effect  of,  132 
false  representations,  132 

fraud  not  allowed  to  be  covered  by  statute,  183-135 
written  agreement  after  marriage  binds  promisor,  135 
post-nuptial  settlement  in  pursuance  of  ante-nuptial  agreement 
not  binding  as  against  creditors,  135-138 
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MAXTMS, 

ui  res  magis  valeat  guam  pereat^  wheo  applicable  in  constrmDg 

guarantees,  83 
omnia  riU  esse  aeta,  when  applicable  in  case  of  execution  of 
wills,  335 
See  also  "  Exbcution  of  WiiiLS.** 

MEMORANDUM, 

accompanying  deposit  of  title-deeda.    See  *'  Equttablb  Mobt- 

OAOB.** 

or  note  in  writing  required  by  statute,  227 
difference  between  provisions  of  fourth  and  seyenteenth  sectioxis, 
227 
meaning  of  both  substantially  same,  227 
consideration  must  appear  expressly  or  by  implication  in  memo- 
randum, 228 
exemption  in  favour  of  guarantees,  228 
as  to  what  is  sufficient  consideration.     See  "  Gohsii>bba- 

TIOH." 

distinction  between  evidence  of  contract  and  of  compliance  with 

statute,  228 
requisites  of  memorandum,  228,  229 

names  of  parties,  228 

subject-matter  of  contract,  228 

consideration,  228 

these  conditions  may  be  satisfied  by  reference  to  severtl 
documents,  228 

but  parol  evidence  not  admissible  to  connect  documentSf 
229 
See  *'  Pabol  Evidbhcb.** 

must  have  been  made  before  action  brought,  229 

need  not  be  contemporary  with  agreement,  229 

nor  very  exact,  229 
mutuality  when  requisite,  229 
memorandum  may  be  addressed  to  third  party,  230 
alteration  in  effect  of,  230,  231 
price  agreed  upon  verbally  must  be  stated  in  memorandum,  231 

but  not  where  no  price  agreed  upon,  232 
memorandum  providing  for  more  formal  agreement,  233 
what  is  sufficient  description  of  property,  234 

parol  evidence  admissible  for  identification,  234 

instances  of  descriptions,  234-236 
both  parties  must  be  named  or  described^  236 

expressly  or  by  sufficient  reference,  236-238 

reference  to  conditions  or  particulars  of  sale,  23S 

instances  of  description  of  parties,  238-240 
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MEMORANDUM— coftftnuMi. 

both  parties  mast  be  named  or  described — continued. 

both  parties  named,  but  seller  not  named  as  seller,  240 
reference  to  other  documents  to  describe  parties,  241 
letter  repudiating  contract  may  be  sufficient  memorandum,  241 
but  not  letter  suggesting  abandonment  of  parol  contract, 

242 
letters  written  during  dispute  as  to  terms  may  be  suffi- 
cient, 243 
bond  of  reference,  243 
receipt,  243 
affidavit,  243 
contract  maj  be  collected  from  several  writings,  244 

containing  names  or  description  of  parties,  subject-matter 

of  contract,  and  terms,  244 
instances,  244-246 

insufficient  references,  rent-rolls,  abstract,  particulars,  247 
recital  of  agreement  sufficient,  247 
reference  must  be  clear,  247-249 

part  only  of  documents  referred  to,  to  be  incorporated,  249 
reference  in  case  of  letters  need  not  be  express,  249 
terms  of  contract  must  appear,  250 
instances,  250-254 

sale  bj  auction,  memorandum  must  be  attached  to,  or  refer 
to  conditions  of  sale,  254 
recognition  of  contract,  255 
must  be  concluded  agreement,  256 

contract  acted  upon  binds  without  express  acceptance,  257 
additional  term  no  acceptance,  258 
immaterial  addition  to  acceptance,  259 
conditional  acceptance,  259 
parol  acceptance,  260 
special  acceptance,  261 
withdrawal  of  offer,  261 
determination,  262 
rejection,  262 

acceptance  must  be  in  reasonable  time,  262 
parol  evidence  not  admissible  to  add  to  or  vary  memorandum, 
263 
'^  when  admissible  to  prove  stipulations  of  contract,  264 

not  admissible  to  connect  separate  documents,  265 
admissible  to  explain  imperfect  reference,  266 
not  admissible  to  prove  waiver  of  stipulations,  266 
nor  particular  agreement  as  to  price,  266 
nor  agreement  to  vary  or  enlarge  time  for  performing 
^  contract,  267 
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MEMORANDUM— cmKm«eJ. 

parol  evidence  not  admisaible  to  add  to  or  vary  memorandnm 
— continued, 
nor  agreement  to  waive  right  to  good  title,  267 
admissible  to  show  that  no  contract  intended,  268 
or  that  it  was  conditional^  268 
or  that  agreement  does  not  state  contract,  268 
to  prove  that  price  agreed  upon,  269 
whether  admissible  to  show  abandonment  of  contract,  269 
admissible  to  explain  latent,  but  not  patent  ambiguity,  269L 
to  explain  omission  in  bought  and  sold  notes,  270 
to  show  situation  of  parties,  270 
to  explain  subject-matter,  271 
to  show  trade  usage,  272 
to  prove  alterations  in  articles  ordered,  272 
to  prove  date,  272 
that  contract  signed  by  agent  in  own  name  was  signed  for 

principiJ,  272 
to  prove  assent  to  alterations  in  memorandum,  273 

MERCANTILB  LAW  AMENDMENT  ACT.    See  «<CoRsiDBmA- 

TIOK.*' 

MERCHANDISES.    See  «*  Goods,  Wabbs,  akd  Mskchardisb.** 

MILITARY  SERVICE, 
what  is  actual,  416 

MINE, 

share  in,  whetJier  interest  in  land,  150 

MISCARRIAGE, 

meaning  of,  in  second  clause  of  fourth  section,  85 

MISSING  WILL, 

when  admitted  to  probate,  379 

on  motion,  380 
evidence  to  prove,  contents  of,  380 
declarations  of  testator,  381 

MISTAKE, 

after  valid  execution  of  will,  306 
destruction  of  will  by,  not  revocation,  372 
in  point  of  Ifiw,  doctrine  of  dependent  relative  revocation  as  to, 
401 
contract  not  set  aside  because  of,  514 
parol  evidence  admissible  on  behalf  of  defendant  to  show,  498 

See  *'  Spbcific  Pbbfobmancb.** 
inust  be  clearly  made  out,  507 
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MIXED'CONTRACT, 

guarantee  partlj  within  and  partlj  without  statate^'  86 

See  **  GuARAlfTBB.** 

for  interest  in  land,  156 

See  **  I11TKKB8T  in  Laud.** 
for  flale  of  goods,  207 

See  '*  Salb  or  GrooDs.** 

MORTGAGE, 

equitable,  bj  deposit  of  title-deeds.     See  **  Equitabls  Mort- 

OAGB.** 

MORTGAGEE, 

rights  of,  not  affected  by  surrender,  30 

MUTUALITY, 

when  requisite  to  memorandum  or  note  in  writing,  229 

NEW  LEASE, 

surrender  hj  acceptance  of,  45 

need  not  be  in  writing,  46 

recital  in,  of  grant  in  consideration  of  surrender  of  firsti 
not  sufficient,  46 
agreement  for,  not  surrender,  47 

nor  agreement  between  lessor  and  stranger,  47 

as  to  tenancy  from  year  to  year,  47 
new  lease  to  begin  presently,  47 
what  is  sufficient  new  lease,  48-50 
acceptance  of,  voidable  on  condition,  may  be  surrender,  50 

but  not  of  void  lease,  51 

nor  acceptance  of  lease  made  void  contrary  to  intention  of 
parties,  51,  52 

rule  same  whether  surrender  express  or  implied,  52 
granted  to  third  party  when  surrender,  52-56 

commencement  of  question  of  fact,  66 

consent  of  all  parties  necessary,  56 

consent  by  one  of  several  executors,  57 
query  whether  doctrine  of  surrender  by  acceptance  of  new 

lease  applies  to  freehold  interests,  57 
doctrine  doubted,  58-61 

NOTE  IN  WRITING.     See  *"  Mbmobandux.** 

NOTICE, 

reasonable^  of  revocation  of  license  must  be  given,  9 
to  quit,  necessary  to  determine  tenancy  horn  year  to  year,  22 
ineffectual,  and  tenant  quitting,  42 
landlord  taking  possession,  4S 
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NOVATION, 

subfltitatioa  of  one  oontnct  for  another,  113 
must  be  ascertained^  original  debt,  114 
original  debt  must  be  extinguiahed,  1 14 

NUNCUPATIVE  WELLS, 

proyijBions  of  Statute  of  Frauds  as  to,  411 ' 

WiUs  Act,  412 
BoldieTB*  and  mariners*  wills  excepted.    See  ^  Soij>ikbs*  amd 
Makinebs*  Wills.** 

OBLITERATION, 

partial,  under  Statute  of  Frauds,  382 

Wills  Act  must  be  executed  as  will,  383 

doctrine  of  dependent  relative  revocation  as  to,  400 

complete,  400 

OFFER, 

to  guarantee  does  not  bind  till  accepted,  88 

may  be  withdrawn,  88 

implied  acceptance,  89 

express  acceptance,  89 

waiver  of  references,  89 
to  sell,  parol  acceptance  of,  260 

special  acceptance,  261 

withdrawal  of,  261 

determination  of,  262 

rejection  of^  262 

acceptance  o^  most  be  in  reasonable  time,  262 

OMITTED  TERM, 

may  be  proved  by  parol  by  defendant,  506 

omission  by  consent,  507 

plaintiff  offering  to  perform,  50ft 

when  parol  evidence  not  admissible  to  prove^  510 

OPERATION  OF  LAW, 

definition  of  surrender  by,  40 

QPERrriVE  WORDS, 
of  surrender,  31 

ORIGINAL  PROMISE.     See  «*  Guarartsb.** 

PAROL  EVIDENCE, 

admissible  to  prove  terms  constituting  consideration,  80 
not  admissible  to  explain  promise  of  guarantee,  80 

admissible  to  identify  subject-matter  of,  80 

to  show  future  considertttion  intended,  82 
to  prove  promise  made  in  consideration  of  aiarriagey  121 

representations  made  by  third  party,  129 
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PABOL  'EVTDENCE-^oniinued. 

that  property  of  partnership  consiatB  of  land,  155 
not  admksible  to  contradict  memorandam  on  deposit  of  title- 
deeds,  171 
admissible  to  prove  services  rendered  in  pursuance  of  void 

contract,  180 
to  identify  property  described  in  memoranduni,  984 
not  admissible  to  add  to  or  varj  memorandum,  263 
when  admissible  to  prbve  stipulations  of  contract,  264 
not  admissible  to  connect  separate  documents,  265 
admissible  to  explain  imperfect  reference  in  memorandum,  266 
not  admissible  to  prove  waiver  of  stipulations,  266 

nor  partiouliur  agreement  as  to  price,  266 

nor  agreement  to  vary  or  enlarge  time  for  performing  con- 
tract, 267 

nor  agreement  to  waive  right  to  good  title,  267 
admissible  to  show  that  no  contract  intended,  266 

or  that  it  was  conditional,  268 

or  that  agreement  does  not  state  contract,  268 

to  prove  that  price  agreed  upon,  269 
whether  admissible  to  show  abandonment  of  contract,  269 
admissible  to  explain  latent,  but  not  patent  ambiguity,  269 

to  explain  omission  in  bought  and  sold  notes,  270 

to  show  situation  of  parties,  270 

to  explain  subject-matter,  271 

to  show  trade  usage,  272 

to  prove  alterations  in  articles  ordered,  272 

to  prove  date,  272 

that  contract  signed  by  agent  in  own  name,  was  signed 
for  principal,  272 

to  prove  assent  to  alterations  in  memorandum,  273 
not  admissible  to  prove  intention  of  testator  to  revoke  will,  359 

nor  declarations  by  testator  of  intention  not  to  adhere  to 
will,  373 
admissible  to  rebut  presumption  of  revocation  where  will 

missing,  373-379 
to  prove  contents  of  missing  wiQ,  380 

as  declarations  of  testator,  whether  before  or  after  making 
of  win,  381 
to  rebut  presumption  of  revocation  by  tearing,  386 
to  show  what  obliterated  words  were,  388-390 
to  rebut  presumption  that  obliterations  in  will  since  Wills  Act 
were  made  after  execution,  394 

declarations  by  testator,  394 

expert  evidence,  395 

testator  in  actual  military  service,  395 
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PAROL  EVIDENCE^^continued. 

to  proTe  GOiitents  of  aeoond  lost  will,  404 
but  not  of  intention  to  reviTe,  405 
rule  of  law  u  to  admissibility  of  parol  eridence  on  behalf  of 
defendant  resisting  specific  performance  before  statute, 
497 
admitted  on   grounds   of  fraud,  mistake,  or  anrprise, 
498-502 
grounds  upon  which  parol  evidence  not  admitted  on  behalf  of 
plaindfi;  502-504 
iHiiether  admiasible  on  behalf  of  plaintiff  when  objection 

taken  before  agreement  signed,  504 
adoiissible  where  part  performance,  504-506 
term  oBUttod  hj  mistake  may  be  proved  by  parol  by  defendant^ 
506 
inadverieBt  omission,  506 
mistake  must  be  clearly  proved,  507 
Inm  omitted  by  consent,  507 
parol  evidenoe  admissible  to  prove  alterations,  507 

when  not  admissible  to  add  omitted  term,  510-512 

PAROL  lease; 

to  hare  efied  of  leaae  at  will,  1 

except  leatt  not  ezoeedii)^  tenn  of  three  years,  1 
lawinlrdand,  I 
kind  of  leMea  incfaided,  2 
eoauaoMCMent  oC  torn  oC  11 
at  Ikture  day  not  within  statute,  12 

Sir  *^TaRaBGT  xboh  Ybab  to  Ymam.^ 

PARTIAL  DESTRUCTION, 

•f  wiU»  auiScieiit  if  done  ascno  rewottmdi^  373 

attiaapt  to  destroy  not  always  sufficient,  374 
rrrecatwn  of  act  of  revoking,  375 

PARTIAL  OBLITERATION, 

Wilfe  Act.  3tt 

aad  new  <fttpoailio%  dodrwie  of  dependent  rdative  revocation, 

parties; 

la  aigtwaeul  must  be  named  or  described  e:^reB8ly  or  by 


Wlk  faKMa  aammi  b«t  seffer  not  named  as  seller,  240 
lilWwiaKt  la  oiliar  diiiJiuntu  to  Aaeribc,  %ll 
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PARTNER, 

sigaatare  of  memorandum  bj,  280 

PARTNERSHIP, 

without  writing  yalid,  154 

PART  PAYMENT, 

of  purchase-monej  on  sale  of  goods,  226 

of  lands,  464 
effect  of,  on  ezecutory^contract,  465 

PART  PERFORMANCE, 

as  to  promises  in  consideration  of  marriage.    See  **  Mabbiaob.** 
as  to  agreement  not  to  be  performed  within  a  year.     See  that 

head, 
principles  upon  which  court  acts  in  decreeing  specific  perform- 
ance upon  the  grounds  of,  460-462 
position  of  parties  must  be  altered,  462 
acquiescence,  when  defence  of  statute  barred  bj,  462 
act  of,  must  be  unequiyocal,  not  introductoxy  or  ancillary,  463 
part  payment  of  purohase-money  not,  464 

nor  payment  of  whole  purchase-money,  465 

effect  of  part  payment  on  executory  contract,  465 
admission  into  possession  is,  465 

express  assent  not  necessary,  460 

eitlier  party  may  enforce  agreement,  467 
expenditure  of  money  on  faith  of  contract  is,  467 

under  terms  of  lease  not,  468 

acquiescence  in  effect  of,  468 

parol  contract  by  tenant  for  life  under  power,  remainder 
man  not  bound,  469 
whether  change  of  residence  sufficient,  470 
acts  of,  must  be  referable  to  an  agreement,  471-474 
continuance  in  possession  not,  474 

unless  accompanied  by  acts  referable  to  an  agreement, 
475 

payment  of  rent,  476 
laying  out  money  part  of  cmuuderation,  477 

by  sub-lessee,  477 
agreement  must  be  complete,  481 
terms  of  contract  must  be  certain,  482-484 

contradictory  evidence  as  to  terms,  when  specific  perform- 
ance decreed,  484-487 

surrounding  circumstances  considered,  487 

immaterial  terms  need  not  be  proved,  487 
family  arrangements  by  parol,  487 
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PART  PERF0B1IAX( 

eoBpHoes  bond  by  put  poftnuyioe,  498 
fond  tikei  cMe  out  of  itatete,  489-491 

fivid  to  ii/im  to  ngn  ftir  oopj  of  igreemeiit,  491 


See  **  Pabt  Patmjdit;* 

PKXCII^ 

■emufttd— any  be  agBediii,  280 

PLACE  OF  SI6KATUBS, 
ofmeBonadaii,28S» 


PLAIKTIFF. 

poral  e*ideuce  not  •daisBible  on  behalf  of,  to  contradict  written 
i«ra9MBt,502 
vnleHi  part  pfilcmmmc,  504 
vbetber  admiwrible  when  objectkm  taken  before  agreement 
agned,  504 

PLEADING.    &e  "  Spkhic  PmoBMAH €■.*' 

POLICY  OP  INSURANCE, 

equitable  mortgage  bj  depoait  of,  163 

POSITION, 

of  signatore  to  will  nnder  Statute  of  Frauds,  310 
under  H^lls  Act,  820 

See  *^  Attbstatioh  of  Wiixs;**    "Executioh  or 
Wuxs." 
of  parties  to  agreement  most  be  altered  to  entitle  plaintiff  to 
specific  performance,  462 

POSSESSION, 

entrj  into,  under  void  lease,  13 

See  **'  Tbrakct  fbom  Ybab  to  Yxab.** 
taken  bj  landlord  under  ineffectual  notice  to  quit,  is  snirender, 

43,44 
entry  into,  under  terms  of  agreement,  wben  part  peifofmance, 
465 
See  **  Pakt  Pxbfoemaiigb.** 

POST-NUPTIAL  SETTLEMENT, 

in  pursuance  of  ante-nuptial  parol  agreement  not  binding  as 
against  creditors,  135-138 

PRESENCE  OF  TESTATOR, 

what  is  mentally  as  well  as  corporeaHy  requisite,  389 
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PRESENCE  OP  TESTATOR— ccwftViiitfrf. 

sufficient  if  leBtaior  might  have  aeen  witneaaes  sign,  840 

not  if  he  coald  not  have  seen,  341 
blind  testator,  343 

PRESENT  DEMISE, 

instnunent  containing  woxds  oi^  when  it  maj  enure  as  agree- 
ment to  grant  lease,  16 
specific  performance,  17 

PRESUMPTION, 

of  tenancy  from  year  to  year,  15. 

See  *'  TxNAHCT  fbom  Yeab  to  Ybar.** 
of  surrender  by  bindiord  taking  possession,  43 
general,  61 

must  be  made  by  jury,  62 
of  equitable  mortgage,  170 
of  due  execution  of  will,  335 

when  maxim  amma  rUi  eeee  aeia  applies,  335 
absence  of  witnesses,  336 

their  evidence  unreliable,  336 
illiterate  witnesses,  337 
contradictory,  338 
of  revocation  of  missing  will,  376 

will  traced  to  testator^s  possession  and  not  forthcoming, 
376 
or  foimd  mutilated,  377 
will  traced  out  of  testator's  possession,  377 
evidence  to  rebut,  378 
of  revocation  by  tearing,  386 
as  to  alterations  in  will  made  before  Wills  Act,  390 

as  to  when  blanks  filled  up,  391 
as  to  when  alterations  made  in  will  since  Wills  Act,  393 
rebuttal  of,  394 
by  declarations  of  testator,  394 
expert  evidence,  395 
testator  in  actual  military  service,  395 
sheet  interpolated,  effect  of,  396 
as  to  when  alterations  made,  not  noticed  by  codicil,  396 
of  revocation  by  canceUation  or  destruction  of  one  of  duplicate 
wills,  408 

PRICE, 

*«  value**  substituted  for  by  Lord  Tenterden*s  Act,  187 

what  is  contract  for  ^  price  **  or  *'  value  "  of  £10, 191 
agreed  upon  verbally  must  be  stated  ia  memorandum,  231 

but  not  where  oo  price  agreed  upon,  232 
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TBICE—comtmmetL 

parol  evidence  not  adiiseible  to  prore  particalftr  agreement  ■• 
to,  267 
admiauble  to  prove  general  agreement  as  to,  269 

PRINCIPAL  AND  AGENT.     See  '^AoniT.** 

PRINT, 

signatare  to  memorandom  may  be  in,  280 

PROBATE, 

proTisions  of  Statute  of  Frauds  as  to,  456 
constitution  of  Court  of,  456 

PROMISE, 

to  answer  for  debt,  &c.,  of  another.     See  **  Guabaktbx.** 

PROMISE  BY  EXECUTOR, 

to  answer  damages  out  of  his  own  estate,  66 

mere  pramise  insufficient,  must  be  considention,  66 

as  assets  or  forbearance,  67 
statute  also  requires  writing,  67 
when  specific  pei&nnanoe  decreed,  67 
not  necessary  to  show  cause  of  debt»  68 
requisites  to  promise,  68 
what  is  sufficient  consideration,  68-72 

See   *' CONSXDXBATION.'* 

promise  to  pay  at  future  time,  73 

not  necessary  to  prove  assets  where  promise^  73 

though  testator  insolvent,  74 
endorsing  bill  makes  executars  liable,  74 
action  Ues  to  recover  specific  chattel,  75 

or  on  promise  in  consideration  of  sssets,  75 
not  necessary  to  allege  assets  in  action  on  promise,  75 

PUBLICATION, 

not  requisite  to  validity  of  will,  310 

PUR  AUTRE  VIE.     See  «  Autbb  vib." 

PURCHASE  IN  NAME  OP  ANOTHER, 

in  name  of  stranger,  resulting  trust  arises  for  person  payiB^ 
purchase  money,  430 
expression  of  wish,  431 

purchaser's  rights  may  be  barred  by  delay,  431 
custom  contrary  to  rule,  431 
rule  appUes  to  joint  purchase,  481 
to  personal  as  weU  as  real  estate,  438 
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PURCHASE  IN  NAMB  OF  ANOTHER-.coiiA*iiiMdL 

in  n&me  of  stnmger,  reBulting  trust  ariaeB  for  pencm  pajing 
purchase  money — continuetL 
pirol  eridenoe  aihnissible  on  behalf  of  person  pejing  par- 
chase  money,  482 
on  behalf  of  person  to  whom  conveyance  made,  433 
to  rebut  presumption  as  to  part  of  property,  433 
not  admissible  to  prove  agency,  434 
conveyance   without  consideration    resulting   trust    foit 
grantor,  434 
son  to  fitther,  435 
in  name  of  wife  or  child  no  resulting  trust,  435 
reputed  wife,  436 
person  in  loeo  paremtUf  436 
purchase  by  mother,  437 
fiduciary  relationship,  438 
when  avoided  as  against  creditors,  438 
rule  Implies  to  personal  estate,  438 
surrounding  circumstances  to  be  considered,  438-440 
purchase  money  unpaid,  440 
joint  tenancy  when  created,  440 
copyholds  granted  for  lives  successive  441 
in  name  of  child  and  stranger  considered  as  advancement,  441 
evidence  to  rebut  presumption  of  advancement,  441 

antecedent  and  contemporaneous,  but  not  subsequent 

declaration  of  settlor,  442 
possession  by  father,  443 
dividends  received  by  father,  443 
devise,  bequest,  or  lease  of  property,  443 
child  fully  advanced,  444 
purchase  in  pursuance  of  covenant,  444 

PURCHASE  MONEY.     See  "  Pabt  Patmjdit;* 

PURCHASE  OF  SECURITY.     See  «  Guabahtbe.** 

RATIFICATION, 

ofagent's  acts,  291 

RATIFY  AND  CONFIRM, 

use  of  words,  to  incorporate  document  in  will,  347 

REAL  PROPERTY  AMENDMENT  ACT, 

leases  exceeding  three  years,  deed  required  by,  18 
effect  of  void  demise  under,  13 
does  not  apply  to  tolls,  13 
noteqnitable  estates,  13 

See  also  *'  Pabol  Lbasb  ;**   *'  Tbnahct  fbom  Ybab  to 
Ybab." 
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REBUTTAL,- 

of  pfresompdon  of  tenancy  finom  year  to  year,  14, 15 

of  surrender,  44,  61 

of  equitable  mortgage,  170 

of  execution  and  attestation  of  wills. 

Seetkote  keadi* 
of  rerocatioD  of  wills.     See  "  Ritocatiok  ;**  **  Pbbsumptior.** 

RECEIPT, 

of  rent  by  landlord  finom  third  party  not  proof  of  surrender,  61 

RECEIPT  OP  GOODS, 

may  be  actual  receipt  of  goods  without  acceptanee,  217 

test  of  receipt  whether  ▼endor*s  lien  remains,  218 

goods  in  possession  of  vendee  at  time  of  sale,  218 

receipt  by  acceptance  of  deliTery  order  or  dock  warrant, 

219-221 
possession  taken  byyendee,  221 

goods  need  not  be  remored  from  possession  of  vendor,  221-224 
deliyery  to  carrier  may  be  delivery  to  vendee,  224 

RECOGNITION  OF  CONTRACT,  255 

RECTIFICATION, 

of  memorandum  accompanying  deposit  of  title  deeds,  168 
of  executory  contract,  495 

RE  EXECUTION  OF  WILLS, 
by  witness,  319 
by  testator,  329 

REMOVAL, 

for  purpose  of  surrender,  34-36 

RENT, 

payment  of  under  tenancy  at  will,  14 

agreement  for  additional,  does  not  create  new  tenancy,  41 
by  third  party  to  landlord  not  surrender,  62 

effect  of  surrender  on  rent  due,  62 

payment  of  increased  rent  may  be  part  performance,  476 

RESULTING  TRUSTS, 

excepted  frcfm  provisions  of  seventh  section  requiring  writii^, 

428 
trust  of  part  of  estate  and  no  trust  of  residue,  equitable  interest 

in  residue  will  result,  428 
devise  of  residue,  effect  of,  429 
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RESULTING  TRUSTS— conhniMd. 
tnistB  vague,  lapsed,  unlawful,  430 
no  trust  declared,  430 

purchase  in  nam^  of  stranger,  resulting  trust  for  person  paying 
purchase  money,  430 
expression  of  wish,  431 
purchasers*  rights  barred  by  delay,  431 
custom  contrary  to  rule,  431 
rule  applies  to  joint  purchase,  4S1 
to  personal  as  well  as  real  estate,  432 
purchase  in  fictitious  name,  432 

parol  evidence  admissible  on  behalf  of  person  paying  pur- 
chase money,  432 
on  behalf  of  person  to  whom  conveyance  made,  433 
to  rebut  presumption  as  to  part  of  property,  433 
not  admissible  to  prove  agency,  434 
conveyance  without   consideration,  resulting    trust    for 
grantor,  434 
son  to  father,  435 
purchase  in  name  of  wife  or  child,  no  resulting  trust,  435 
reputed  wife,  436 
person  i»  loco  parentii,  436 
purchase  by  mother,  437 
fiduciary  relationship,  438 
when  avoided  as  against  creditors,  438 
rule  applies  to  personal  estate,  438 
surrounding  circumstances  to  be  considered,  438-440 
purchase  money  unpaid,  440 
joint  tenancy  when  created,  440 
copyholds  granted  for  lives  succ^ssiv^  441 
purchase  in  name  of  child  and  a  stranger  considered  as  ad- 
vancement, 441 
evidence  to  rebut  presumption  of  advancement,  441 

antecedent  and  contemporaneous  but  not  subsequent 

acts  and  declarations  of  settlor,  442 
possession  by  father,  443 
dividends  received  by  father,  443 
devise,  bequest,  or  lease  of  property,  443 
child  fully  advanced,  444 
purchase  in  pursuance  of  covenant,  444 
transfer  of  trusts  must  be  in  writing  or  by  will,  444 

section  refers  to  assignments  by  cestui  que  tnut,  445 
form  of  instrument,  445 

AEVIVAL, 

of  promise  in  consideration  of  marriage,  123 
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wbedier  when  under  Statnte  of  Fnmds  second  will  reroked 
first  rerired,  402-404 
nnder  Wills  Act  only  by  codicil,  404 
immaterial   whether   second  will    contamed    rerocatory 
clause,  404 
BBVOCATIOX, 

of  parol  license,  5-9 

See  **  IdonrsB  ihr  Pasoi..** 
of  brokers*  authority,  901 
REVOCATION  OF  WILLS, 

proTisions  of  sixth  section  of  Statnte  of  Frauds,  S5S 
as  to  will  of  lands,  356 

by  another  will  or  codicil,  356 
acts  of  destruction,  356 
as  to  will  of  personalty,  356 
by  writhig,  357 
provisions  of  Wills  Act, 

as  to  revocation  by  another  will  or  codicil,  357 
distinction  between  **  will  or  codicil^**  and  ''some  writing,** 
357 
before  Statute  of  Frauds  parol  reyocation  allowed,  358 
difference  between  derismg  and  revocatoiy  sections  of  Statute 

of  Frauds,  358 
parol  evidence  of  intention  to  revoke  not  admissible,  359 
future  intention  to  revoke  declared  in  second  will  not  suffi- 
cient, 359 
revocatory  instrument  need  not  be  signed  under  Statnte  of 

Frauds,  361 
revocatory  acts  under  Statute  of  Frauds  and  Wills  Act  must 
be  done  by,  or  in  the  presence  of  testator,  861 
and  with  intention  of  revoking,  362 
onus  of  proof  of  revocation,  362 

testator  cannot  authorize  poet  mortem  destruction  of  will,  362^ 
revocation  by  instructions  for  a  new  wiU  under  Statnte  of 
Frands,  363 
distinction   between   "unfinished*'    and   ** unexecuted* 

papers,  363 
subsequent  unfinished  paper,  operation  of,  under  Statnte 
of  Frands,  363 
revocation  by  subsequent  non-appearing  will,  364 

by  second  inoperative  will,  364 
revocatory  clause  inserted  by  mistake,  365 

wills  under  powers  of  appointment,  revocatory  clanaea  tD» 
365 
second  will,  existence  of  alone  not  revocation,  367 
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^  last  will/*  not  revocation  if  no  different  disposition,  367 
inconsistent  wills  of  same  date,  effeet  of,  368 
when  several  papers  admitted  to  probate,  368 

consistent  parts  admitted,  inconsistent  revoked,  369 

express  clause  of  revocation,  effect  of,  369 
executors,  appointment  of  in  second  will  not  necessarily  revo- 
cation, 370 
prior  independent  disposition,  wben  supported,  371 
destruction,  revocation  by,  act  of,  371 

must  be  unequivocal  act  of,  371 

tearing  off  signature  or  seal,  371 

question  of  revocation  bj,  is  one  of  intention,  371 

prima  facie  revocation  intended  by,  371 

but  will  may  be  cancelled  without  revocation,  372 

as  by  accident,  372 

or  while  testator  insane,  372 

or  by  mistake,  372 

destruction  by  third  person,  372 
onus  of  proving  cancellation,  &c.,  to  be  act  of  testator,  is  on 
opposers,  373 

declarations  by  testator  of  intention  not  to  adhere  to  will 
admissible,  373 
revocation  by  partial  destruction,  373 

sufficient  if  act  done  animo  revocandi,  373 

attempt  to  destroy  not  always  sufficient,  374 

revocation  of  act  of  revoking,  375 
presumption  of  revocation  of  missing  will,  376 

wOl  traced  to  possession  of  testator,  and  not  forthcoming, 
376 

or  found  mutilated,  377 

will  traced  out  of  testator*s  possession,  377 

evidence  to  rebut,  378,  379 
missing  will,  when  admitted  to  probate,  879 

draft  or  copy  should  be  produced,  380 

parol  evidence  admissible  to  prove  contents,  380 
declarations  of  testator,  381 
deliberative  revocation,  381 
partial  obliteration  under  Statute  of  Frauds,  382 

part  obliterated  alone  revoked,  382 

partial  destruction,  rule  same,  383 
obliterations  and  alterations  under  Wills  Act,  383 

must  be  executed  as  will,  383 
revocation  by  destruction  under  Wills  Act,  384 

"tearing"  includes  "cutting,"  384 

part  cut  revocation  pro  IohAp,  384 

O  O 


562  INDEX. 
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revocation  by  destruction  under  Wills  Act — eonHntied, 
destruction  of  signatures,  384 
of  last,  only  necessary  as  a  rule,  887 
destruction  of  seal,  386 

evidence  admissible  to  show  that  tearing  caused  acci- 
dentally, 386 
partial  revocation  by  tearing,  387 
cancelling  not  revocation  under  Wills  Act,  387 
when  parol  evidence  admissible  to  show  what  obliterated  words 

were,  388-390 
effect  of  probate  *'  with  alterations,"  &c.,  390 
alteration  in  will  made  before  Wills  Act 

presumed  to  have  been  made  before  act  came  into  opera* 
tion,  390 
blanks  when  presumed  to  have  been  filled  up,  391 
execution  of  alterations,  392 
evidence  as  to  alterations,  392 
obliterations,  &c.,  in  will  made  before  but  altered  after  Ist 

January,  1838,  393 
alterations  in  will  made  since  Wills  Act,  393 

presumed  to  have  been  made  after  execution,  393 
onus  on  party  supporting  alteration,  393 
rebuttal  of  presumption,  394 

declarations  by  testator,  394 
expert  evidence,  395 
testator  in  actual  military  service,  395 
sheet  interpolated,  effect  of,  396 
codicil  not  noticing  alteration,  396 
dependent  relative  revocation,  397-400 

doctrine  does  not  apply  to  past  transactions,  400 
no  new  will  made,  400 
partial  obliteration  and  new  disposition,  400 
complete  obliteration,  400 
mistake  in  point  of  law,  401 

reference  to  another  document  not  of  testamentary  char* 
acter,  401 
whether  when  under  Statute  of  Frauds  second  will  revoked, 

first  revived,  402-404 
revoked  will  now  only  revived  by  codicil,  404 

immaterial  whether  second    will    contained    revocatory 

clause,  404 
parol  evidence  admissible  to  prove  contents  of  second 

will,  404 
must  be  strong,  405 
but  not  of  intention  to  revive,  405 
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duplicate  wilLi, 

presumption  of  reTOcatioD  bj  cancellation  or  destruction 

of  one,  406 
effect  of  alterations  in  one  of  duplicate  wills,  407 
whether  when  wiU  destroyed  codicil  rcToked,  408 
semble  not,  410 

codicil  revoking  will  does  not  necessarilj  revoke  prior 
codicil,  410 

hy  auction  or  in  bankruptcy  within  statute,  6S 

under  order  of  court  not,  65 
of  security  or  lien  not,  104 

SALE  OP  GOODS, 

contract  for  sale  of,  186 

exceptions  in  seventeenth  section,  186 

executoiy  contracts  within  statute,  187 

when  contract  is  for  sale  of  goods,  and  when  for  wotk  and 

labour  done  and  materials  furnished,  188-190 
contract  to  make  up  materials  and  affix  them  to  land,  190 
for  "price"  or  "value"  of  £lO,  191 
acceptance  of  goods, 

may  be  prior  to  receipt,  191-193 

after  action  brought,  193 

test  of,  193 

special  lien  or  interest,  195 

of  sample,  195-197 

constructive,  197 

acts  of  ownership  by  vendee,  evidence  of,  198-203 

marking  goods,  203 

of  one  of  several  articles,  acceptance  of  all  if  contract 
entire,  204-206 

seau  if  contract  not  entire,  or  if  goods  sent  in  excess  of 
order,  206 
sale  by  auction  distinct  contract  for  each  lot»  206 
goods  not  made,  207 
goods  sold  by  principal  as  agent,  207 
mixed  contract,  207 

vendee  must  have  an  opportunity  of  judging  whether  goods 
correspond  with  sample,  208 

user  or  experiments  to  ascertain  quality,  209 

goods  need  not  be  returned,  210 

delay  in  refusing  may  amount  to  acceptance,  211-214 
purchaser  cannot  after  acceptance   withdraw   unless   fraud, 
214 
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SALE  OF  GOOD&— cofilui««ii. 

Tendor*B  consent  to  acceptance  necessary,  214 

contract  disaffinned  by  vendor,  215 
carrier  of  goods  has  no  authority  to  accept,  215 
defeasible  contract  taken  out  of  statute  by  acceptance,  216 
disputed  terms  though  acceptance,  217 
distinction  between  '* acceptance "  and  ''receipt,**  217 

test  of  receipt  whether  yendor^s  lien  remains,  217 

goods  in  possession  of  vendee  at  time  of  sale,  218 

receipt  by  acceptance  of  delivery  order  or  dock  wanraat* 
219-221 

possession  taken  by  vendee,  221 

goods  need  not  be  removed  from  possession  of  vendor, 
221-224 

delivery  to  carrier  may  be  delivery  to  vendee,  224 
executory  contract  partly  executed,  225 
right  of  vendor  to  sue  for  goods  actually  delivered,  225 
payment  of  earnest  money,  225 
part  payment,  226 

SAMPLE, 

of  goods,  acceptance  of.     See  "  Accept ancb.** 

SATISFACTION, 
evidence  o^  390 

SEAL, 

when  destruction  of  revocation,  386 

SEALXNG, 

not  sufficient  in  case  of  will  without  signing,  308 

SECOND  WILL, 

existence  of^  not  alone  revocation,  367 

SEPARATE  DOCUMENTS, 

parol  evidence  not  admissible  to  connect,  265 

SEQUESTRATOR, 
surrender  to,  38 

SETTLEMENT, 

post-nuptial,  in  pursuance  of  ante-nuptial  verbal  agreement, 
not  binding  as  against  creditors,  135-138 

SHARES  IN  COMPANY, 
when  interest  in  land,  147 
not  goods,  wares,  or  merchandise,  150 
equitable  mortgage  by  deposit  of,  162 
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SIGNATURE, 

not  necessary  to  deed,  10 

of  win  See  ^'Attmtatioh  or  Wills  ;**  "  Exscutioh  of  Wills." 
tearing  off,  at  end  of  will,  rerocation  both  under  Statute  of 
Frauds  and  Wills  Act,  371,  385 

SIGNATURE  OF  MEMORANDUM, 

need  only  be  by  party  to  be  charged,  275 
whether  approval  of  draft  agreement  or  conyeyance  by  parties 
sufficient,  276 

by  agent,  277 
alteration  of  draft  by  party  not  sufficient,  278 
must  be  actual  signature  of  name  or  mark,  279 

signature  as  witness,  effect  of,  279 

by  partner,  280 

may  be  in  pencil,  280 

or  by  stamp,  280 

or  be  printed,  280 

mark  or  initials,  281 

to  instructions  for  telegram,  281 
place  of,  immaterial,  282 

at  beginning  of  memorandum,  282 

upon  goods,  or  in  catalogue  or  order  book,  283 
in  third  person,  283 

of  will.    See  "  Exbcution  **  and  *'  Attbstatiom/* 

by  agent.     See  that  head, 
of  declaration  of  trust  must  be  by  beneficial  owner,  427 

SITUATION  OF  PARTIES, 

to  contract,  parol  evidence  admissible  to  prove,  271 

SOLDIERS'  AND  MARINERS'  WILLS, 
provisions  of  Statute  of  Frauds  as  to,  412 
ofWills  Act,  413 
Admiralty  Acts,  413-415 
what  is  actual  military  service,  416 

actual  warfare,  416 

alterations  in,  while  on,  417 

will  made  on,  remains  operative,  417 

will  of  minor  on,  417 

requisites  to  probate,  418 
"  mariners,"  term  includes  whole  naval  profession,  418,  419 

SPECIFIC  PERFORMANCE, 

of  agreement  contuning  words  of  present  demise,  17 
'         of  covenant  in  bond  or  deed  suspended  during  marriage,  122 

of  promises  made  in  consideration  of  marriage. 
See  ''  Mabbiaob." 
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SPECIFIC  PERFORMANCE--coii<i«ii«i 
on  the  ground  of  part  performance,  460 

principles  on  which  court  acts,  460-462 
position  of  parties  must  be  altered,  462 
acquiescence,  462 
acts  of,  must  be  unequivocal,  not  introductory  or  ancillary, 

463 
part  payment  of  purchase  money  not,  464 

nor  payment  of  all,  465 

effect  of  part  payment  on  executory  contract,  465 
admission  into  possession  is,  465 

express  assent  not  necessary,  466 

either  party  may  enforce  agreement,  467 
expenditure  of  money  on  faith  of  contract  is,  467 

imder  terms  of  lease  not,  468 

acquiescence  in  effect  o^  468 

parol  contract  by  tenant  for  life  under  power,  remaioder* 
man  not  bound,  469 
whether  change  of  residence  sufficient  470 
acts  of,  must  be  referable  to  an  agreement,  471-474 
continuance  in  possession  not,  474 

unless  accompanied  by  acts  referable  to  agreement,  475 

payment  of  rent,  476 
laying  out  money  part  of  consideration  is,  477-481 

by  sub-lessee,  477 
agreement  must  be  complete,  481 
terms  of  contract  must  be  certain,  482,  484 

contradictory  evidence  as  to  terms  when  specific  perform- 
ance decreed  notwithstanding,  484-487 

surrounding  circumstances  considered,  487 

immaterial  terms  need  not  be  proved,  487 
iamily  arrangements  by  parol,  487 
companies  bound  by  part  performance,  488 
fraud  takes  case  out  of  statute,  489,  491 

not  fraud  to  refuse  to  sign  fair  copy  of  agreement,  491 
statute  cannot  be  pleaded  after  admission   of  agreement    by 

defendant,  493 
where  no  statement  of  defence  required,  whether  statute  may  be 

pleaded  orally  at  the  hearing,  493 
demurrer,  494 

agreement  admitted  by  defendant,  case  taken  out  of  statute, 
494-496 

statute  may  be  insisted  upon,  496 
defendant  denying  agreement  but  not  pleading  statute  maj  not 

plead  at  hearing,  497 
different  agreement  admitted,  plaintiff  may  amend,  497 
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rule  of  law  as  to  admissibilitj  of  parol  evidence  on  behalf  of  a 

defendant  before  statute,  497 
when  parol  evidence  admitted  on  behalf  of  defendant  resisting 
specific  performance,  498 
fraud,  mistake,  surprise,  498,  502 
grounds  upon  which  parol  evidence  not  admitted  on  behalf  of 
plaintiff,  502,  504 
whether  admissible  on  behalf  of  plaintiff  when  objection 
taken  before  agreement  signed,  504 
parol  variation  of  written  contract  may  be  enforced  where  part 

performance,  504,  506 
term  omitted  bj  mistake  may  be  proved  by  parol  by  defendant, 
506 
inadvertent  omission,  506 
mistake  must  be  clearly  proved,  507 
term  omitted  by  consent,  507 

parol  evidence  admissible  to  prove  promised  alterations,  507 
term  omitted  plaintiff  may  have  decree  on  offering  to  perform, 
508 
subsequent  variation  plaintiff  offering  to  perform,  509 
when  parol  evidence  not  admissible  to  add  omitted  term, 
510,  512 
terms  ambiguous  specific  performance  refused,  512,  514 
mistake  in  law,  514 

STAMP, 

on  surrender,  36 

agreement  relating  to  sale  of  goods,  &c.,  does  not  require,  139 

but  for  sale  of  lands  does,  139 
signature  to  memorandum  may  be  impressed  by,  280 
or  to  will,  307 

STIPULATIONS  OF  CONTRACT, 

when  parol  evidence  admissible  to  prove,  264 
not  admissible  to  prove  waiver  of,  266 

SUBJECT-MATTER, 

of  contract,  parol  evidence  admissible  to  prove,  271 

SUB-LESSEE, 

may  acquiesce  in  surrender,  30 
cannot  surrender  to  original  lessor,  37 
expenditure  by,  when  part  performance,  477 

SUBSEQUENT  ADVANCES.     See  "  Equitable  Mohtqaqb/' 

SUBSEQUENT  VARIATION, 

plaintiff  offering  to  perform  specific  performance  decreed,  509 
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SURPRISE, 

parol  eyidenoe  admissible  on  behalf  of  defendant  to  diow, 
498 
See  '^SpBcinc  Pebvobkancb.*' 

SURRENDER, 

of  leases,  ftc,  to  be  by  deed  or  note  in  writing,  or  by  act  or 
operation  of  law,  25 

what  is  sufficient  writing,  25 

effect  of  statute,  26 
definition  of  surrender,  28 
prior  interests  not  affected  by,  29 

demise  by  tenant  from  year  to  year,  30 
sub-lessee  may  acquiesce  in,  30 
difference  between  surrender  and  release,  30 
lessee  reserving  interest  not  surrender,  SO 
reversioner  must  accept,  31 
surrenders  of  two  sorts 

by  deed  or  express  words,  31 

or  by  operation  of  law,  31 
proper  operative  words,  31 

estate  created  without  deed  may  be  surrendered  without  deed, 
32 

eecus  where  estate  must  be  created  by  deed,  32 
effect  of  surrender,  32,  33 

on  condition  particular  estate  may  revest,  33 
no  surrender  to  take  effect  in  JiUuro,  33 

unless  estate  not  in  possession,  34 
surrender  for  purpose  of  renewal,  34-36 
requisites  to  good  surrender,  36 

to  whom  made,  37 

who  may  make,  37 

cancelling  lease  not,  38 

nor  evidence  of,  39 

by  mutual  consent  not,  40 
definition  of  surrender  ^  by  act  and  operation  of  law,**  40 

disclaimer  of  title  by  tenant  not,  41 

nor  agreement  to  pay  additional  rent,  41 

nor  by  landlord  to  lay  out  money  on  premises,  41 

nor  by  tenant  to  purchase,  41 
tenancy  from  year  to  year  surrender  of,  42, 43 

landlord  taking  possession,  43,  44 

presumption  of,  when  rebutted,  44 
acts  of  surrender  must  be  unequivocal,  45 
acceptance  of  new  lease,  surrender  by,  45 

new  lease  need  not  be  in  writing,  46 
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acceptance  of  new  lease,  surrender  hy — conHnuecL 
recital  in,  of  surrender  not  sufficient,  46 

nor  agreement  for  new  lease,  47 

nor  new  lease  to  begin  presently,  47 

what  is  sufficient  new  lease,  48,  49 

new  lease  of  part,  effect  of,  50 

voidable  on  condition,  may  be  surrender,  50 

but  not  void  lease,  51 

nor  acceptance  of  new  lease  made  void  contrary  to 
intention  of  parties,  51,  52 

rule  same  whether  surrender  express  or  implied,  52 
new  lease  granted  to  third  party  when  surrender,  52-56 
commencement  of  new  tenancy  question  of  fact,  56 
consent  of  all  parties  necessary,  56 

by  one  of  several  executors,  57 
query  whether  doctrine  applies  to  freehold  interests,  57 
doctrine  has  been  doubted,  58-61 
surrender  when  presumed,  61,  62 
effect  of,  on  rent  due  and  accruing  due,  62 
pleading,  63 

TELEGRAM, 

signature  to  instructions  for,  sufficient,  281 

TELEGRAPH  CLERK, 
signature  by,  293 

TENANCY  AT  WILL, 

constituted  by  entry  under  void  lease,  13 
until  rent  paid,  14 

TENANCY  FROM  YEAR  TO  YEAR, 
how  constituted,  14 
*    by  payment  of  rent  with  reference  to  yearly  holding,  14 
wl^n  implied,  15 
rebuttal  of,  presumption,  15 
implied  covenants  under,  19^  20 

may  be  special,  21 
determination  of,  22 
cannot  be  assigned  by  parol,  26 
surrender  of,  must  be  by  writing,  42 

or  by  operation  of  law,  42 

effect  of  ineffectual  notice  to  quit,  42,  43 

landlord  acting  upon,  43 

new  lease,  47. 

See  **  Nsw  Lease.** 

P  P 
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TERM, 

of  parol  lease,  commencement  of,  11 

at  future  day  not  within  statute,  12 

determination  of  under-tenancj  from  jear  to  jear,  22 
taken  in  execution  must  be  assigned  by  sheriff,  49 
omitted  by  mistake  may  be  piroyed  by  parol,  506 

inadvertent  omission,  506 

omission  by  consent,  507 

plaintiff  offering  to  perform,  508 

when  parol  evidence  not  admissible,  510 
ambiguous,  no  specific  performance,  512 

TERMS, 

of  tenancy  under  void  lease,  how  r^ulated,  18 
what  covenants  implied,  19 
may  be  special,  21 

See  "  Covenants." 
of  contract  must  appear  from  writings  making  up  memoran- 
dum, 254 
must  be  complete  in  order  to  obtain  specific  performance, 

482-484 
contradictory  evidence  as  to,  484-487 
surrounding  circumstances  considered,  487 
immaterial,  need  not  be  proved,  487 

TESTIMONIUM  CLAUSE, 

signature  among  words  of,  325 

TIME, 

acceptance  of  offer  must  be  in  reasonable,  262 
for  performance  of  contract,  parol  evidence  not  admissible  to 
vary  or  enlarge,  267 

TORTIOUS  ACTS, 

second  clause  of  fourth  section  applies  to  promise  to  answer 
for,  108 

TRADE  USAGE, 

parol  evidence  admissible  to  prove,  272 

TRANSFER  OF  DEBT,  103 

TRANSFER  OF  TRUSTS* 

must  be  in  writing  or  by  will,  444 

ninth  section  of  statute  refers  to  assignments  by  cestui 

que  trust,  445 
form  of  instrument,  445 
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TRESPASS, 

when  excused  by  parol  agreement  for  sale,  9 
or  demise,  10 

TRUST.     See  "  Declaeations  of  Teust,"  "  Rbsultihq  Teustb." 

UNCERTAIN  INTERESTS, 

are  interests  imcertain  as  to  time  of  duration,  2 

VARIANCE, 

between  bought  and  sold  notes,  297 
See  "  AoBNT." 

VARIATION, 

subsequent,  plaintiff  offering  to  perform  with,  509 

VOID  CONTRACTS, 

actions  in  respect  of,  156-158 

VOID  LEASE, 

when  it  maj  enure  as  agreement  to  grant  a  lease,  16 
specific  performance,  17 
terms  of  tenancy  under,  18 
corenants  implied,  19-21 
See  "Covenants." 
may  be  special,  21 
collateral  agreement,  21 
determination  of  term,  22 

WARES.     See  "  Goods,  Waebs,  and  Mbeghandisbs.** 

WIFE, 

surrender  of  lease  by,  37 

WILL.  See  ** Attestation  of  Wii*ls  ;"  "Execution  of  Wii*ls  ;'* 
"  Revocation  of  Wills." 

WITNESS.  See  "  Attestation  of  Wills  ;"  "  Execution  of 
Wills:"  "Acknowledgment;"  "Pbbsumption;"  "Ceedi- 
bilitt;"  "Signatuee.* 
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WORK  AND  LABOUR, 

distinction  between  contract  for,  and  for  sale  of  goods,  188 

WRITING, 

what  is  sufficient  for  surrender,  25 
must  be  properly  stamped,  36 
See  "  MEKOEAia>UM." 
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WRONG  NAME, 

conBidered  as  mark  if  written  with  intention  of  aathentic«tiony 
318. 

WBONG  WILL, 

effect  of  executing,  308 
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